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PREFACE. 



"LIMITATIONS OF COMMON CAREIER'S LIABILITY" treats of the laws governing 
the settlement of claims against common carriers for loss, damage, injury, and delay to property 
transported in interstate and foreign commerce. It covers all questions involving claims between 
shippers and carriers, including the status of carriers' liability and the validity of limited- 
liability clauses in bills of lading under Section 20 of the Interstate Commerce Act, as devel- 
oped by the "Carmack Amendment" and the "Cummins Amendments." 

The purpose of the work is to state the present law governing every proposition involv- 
ing carrier's liability in interstate and foreign commerce in a manner that is readily under- 
standable in its application to every day problems. Toward the accomplishment of this 
object, great care has been exercised in the production of a comprehensive Analysis, a lucid 
and authoritative Subject-Matter with copious notes, and complete citation of cases, a de- 
tailed Index, and a complete Table of Cases. 

In the production of the manuscript, the most extensive and profound research work 
was necessitated by reason of the great conflict of law encountered not only as between 
the State and Federal Courts, but between the lower Federal Courts themselves. Added 
to this difaculty is the fact that the subject of "LIMITATION OF COMMON CARRIER'S 
LIABILITY" has passed through an evolutionary period extending from the passage of 
the "Carmack Amendment" on June 29, 1906, through the first "Cummins Amendment" of 
March 4, 1915, and the second "Cummins Amendment" of August 9, 1916; with the result 
that today there is little substantial difference between the liability of the carrier for loss, 
damage, and injury to property transported in interstate and foreign commerce, imposed 
by the common law, as administered in the United States Courts, and that imposed 
by statute. 

The common-law rule that the carrier cannot be required to transport goods to a point 
beyond its own line has been entirely abrogated by the "Carmack Amendment" to Section 
20 of the Interstate Commerce Act so far as shipments subject to that Act are concerned. 
The "Carmack Amendment" created only one new liability — that of the initial carrier for 
loss or damage caused by a connecting carrier. 

The clause in the "Carmack Amendment" making the initial carrier liable for loss 
or damage to goods on its own line or the lines of connecting carriers, is declaratory of 
the common law; the clause forbidding it by receipt, contract, rule, or regulation to exempt 
itself from the liability imposed is in derogation of the common law. This amendment im- 
poses the ordinary "common-law liability," and denies the common-law right to contract 
for special exemptions therefrom, and the word "caused" implies not only the act of mis- 
conduct and deeds of commission, but also passive neglect, deeds of omission and failure 
to exercise duties faithfully. 

As interpreted by the United States Supreme Court, a liability for some default in 
its common-law duty as a common carrier, and not liability as an absolute insurer, is what 
is imposed by the "Carmack Amendment" making the initial carrier liable to the holder 
of the bill of lading for "any loss, damage, or injury to such property caused by it," or 
by any connecting carrier to whom the property may be delivered. 

Prior to the enactment of the "Carmack Amendment" of June 29, 1906, the entire 
subject of carrier's liability was governed by the statutes of the several States, and the 
common law as administered in the State Courts, which necessarily varied in accordance 
with the laws of the several sovereign States. The United States Supreme Court has held 
that the intent of Congress to take possession of the subject of the liability of the carrier 
under contracts for interstate shipment, and to supersede all State regulations with respect 



to that subject, so clearly appears from the "Carmack Amendment" as to invalidate, as ap- 
plied to interstate shipments, the provisions of any State law nullifying a contract limiting 
the liability of the carrier for loss or damage to the agreed or declared value; that the 
provisions of the "Carmack Amendment" relating to the limitation of liability manifests the 
purpose of Congress to bring contracts for interstate shipments under one uniform rule of law, 
and, therefore, withdraws them from the influence of State regulation ; that the Federal power 
under Section 20 of the Act is exclusive and supreme and supersedes all State regulations upon 
the same subject. 

Therefore, inasmuch as every case involving the loss, damage, or injury to property 
transported in interstate or foreign commerce, arises under Section 20 of the Interstate 
Commerce Act and presents a Federal question, the decisions of State Courts no longer 
possess controlling efficacy, but the law on the subject is to be found in the decisions of 
the United States Supreme Court administering the common law on the subject as modi- 
fied by the statute in question. As stated by the United States Supreme Court, "the rule of 
the common law is not an arbitrary fiat, but an embodiment of the plain fact that the 
actual loss caused by the breach of a contract is the loss of what the contractee would 
have had if the contract had been performed, less the proper deductions." Therefore, 
each case must be considered upon its merits and the importance of ascertaiuing the exclu- 
sive holding of the United States Courts upon the particular proposition of law is too 
apparent to require further elucidation. 

All legal works heretofore published on the subject of the rights and liabilities of ship- 
pers and carriers have been rendered obsolete, as far as interstate and foreign commerce 
is concerned, by the interpretation and construction of Section 20 of the Interstate Com- 
merce Act by the United States Supreme Court. Of course, intrastate traific remains eon- 
trolled by the laws of the several States. 

In analyzing the law on this subject a great many United States Supreme Court deci- 
sions which apparently decide a given proposition of law prove worthless when the fact is 
developed that the cause of action arose prior to certain Congressional action. This is 
especially true with reference to bills-of-lading provisions governing the notice of and fil- 
ing of claims with carriers. Special attention, therefore, must be given to the date upon which 
a case is decided in considering its governing application to a particular proposition of law, 
inasmuch as many cases have no controlling efficacy as precedents under the Interstate Com- 
merce Act in its present state. 

In this work is treated fully the many leading decisions of the United States Supreme 
Court governing this subject including the following controlling eases: McCault-Dinsmore 
Co., Primrose, Lockwood, Hart, Piper, Riverside Mills, Croninger, Dettlebach, Prescott, 
Starhird, Olivit Bros., Carl, Harriman Bros., Blish Milling Co., Burke, Pierce Co., Rankin, 
Robinson, Ward, Leatherwood, Cramer, Sealy, Neiman-Marcus Co., Hooker, Reid, Collins 
Produce Co., etc. 

In this work all captions and sub-captions are stated in technical language, and each 
proposition of law should be read with particular reference to the heading. It is also sug- 
gested that the authority citations and notes appended to each proposition be thoroughly 
considered inasmuch as they contain valuable explanatory statements and guiding infor- 
mation. 

This work is printed verbatim from Chapter 20 of Loose-Leaf TRAFFIC LAW SERV- 
ICE, the manuscript of which was produced at a great expenditure of professional time and 
money. In offering this work to the public in bound form, at a modest price, it is with the 
desire that the information contained therein may be disseminated as widely as possible 
in the hope that it may prove of some assistance to the transportation world generally. 

TRAFFIC LAW SERVICE CORPORATION. 
Chicago, September 1, 1921. 
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GLOSSARY 

Ab initio Prom the beginning. 

Ad valorem According to the value, e. g., a duty or tax. 

A fortiori By so much the stronger; all the more. 

Aliunde From elsewhere, from another source, e. g., proof aliunde. 

Amicus curiae A friend of the court. One who, for the assistance of the court, gives Infor- 
mation of some matter of law in regard to which the court is doubtful 
or mistaken. This is usually done by filing a brief in the cause. 

Ante Before. This word refers to a previous part of the work outside of the sec- 
tion In which it occurs. 

A posteriori See "Argument." 

A priori See "Argument." 

Argument Argument is divided Into (a) a priori, from the antecedent or cause to the 

generally understood consequent or effect; and so in ordinary parlance 
a priori means "at first sight;" (6) a posteriori, from the consequent or 
effect to the antecedent, or cause. 

Bona fide In good faith; honestly; without fraud or unfair dealing. 

Causa proxima, non remota 
spectatur The immediate, not the remote cause Is to be regarded. 



Certiorari To be more fully informed. An original writ or action whereby a cause is 

removed from an inferior to a superior court for trial. The record of 
the proceedings is then transmitted to the Superior Court. 

Contra Against; contrary to. 

De minimis non curat lex... The law takes no account of trifles. 

De novo Anew; afresh. 

Dictum Or obiter dictum. The expression by a judge of an opinion on a point of law 

arising during the hearing of a case, which, however, is not necessary 
for the decision of that case. A dictum is not, therefore, binding on 
other judges. 

Bo nomine By that name; of itself. 

Et. al Et alius; and others. This term appearing as a suffix to the name of the 

plaintiff or defendant in a case signifies that there are other parties to 
the suit not appearing in the style of same. 

Et. seq Et segueter; refers to consecutive numbers immediately following. 

Ex contractu Actions ex contractu; those which arise out of contract. 

Ex delicto Actions ea; delicto, those which arise out of the tort or default of the de- 
fendant. 

Ex gratia As a matter of favor. 

Ex officio By virtue of his office. 

Ex parte Of the one part. An action is ex parte when it is not an adverse proceed- 
ing against any one else. 

Ex post facto Made after the occurrence; e. g., legislation which has, or would have if 

passed, a retrospective application. 

Ex. rel Ex relatione: on the relation or Information. 

Haec verba In the exact language; word for word; verbatim. 

Ibid IMdem; the same; e. g.. the same volume, case or citation immediately 

preceding. 
Ignorantla juris, quod quis- 
que scire tenetur, non ex- 

cusat Ignorance of the law, of which everyone Is presumed to know, excuses not. 

Infra Below. This work refers to subsequent matter in the same section. 

In limine At the outset. 

In loco parentis In place of a parent. 

In re In the matter of; used in entitling matters in court other than actions be- 
tween adverse parties. 

In rem Against the thing; actions in rem are against a thing as distinguished from 

actions in personam (against a person). 

Inter alia Among other things. 

Inter partes Between the parties. 

Inter sese Among themselves. 

In toto In the whole; altogether. 

In transitu In transit, or removal from one place to another. 

Ipslssimls verbis In the identical words — as opposed to suistantially. 

Ipso facto By the very act itself, i. e., as the necessary consequence of the act. 

Nunc pro tunc A proceeding taken, judgment declared, etc., now for then. Where a pro- 
ceeding, etc., has been delayed by the action of the court or Commis- 
sion, or any like ground, the tribunal may allow it to be dated as If It 
had taken place or been delivered on the earliest date. 

Obiter dictum A saying by the way. An opinion of a judge, not necessary to the judgment 

given of record, and consequently of less authority. 

Onus probandl Burden of proof. 

Pari materia In the same matter ; on the same subject. 

Particeps crlmlnls A partner in crime. 

Pendente lite While the suit is pending. 

Per contra On the other hand. 

Per curiam By the court. 

Per diem By the day. 

Per se By Itself; and of itself. 

Post After. This word refers to a subsequent part of the work outside of the 

section In which It occurs. 

Pro rata In proportion. 

Pro tanto For so much; to that extent. 

Quaere Inquire; meaning that the question or proposition, to which the word Is 

appended, is a doubtful one. 

Quantum meruit As much as he has earned. A form of action brought by one party to a 

contract against the other, not founded on the contract Itself, but on an 
Implied promise to pay for so much as the party suing has done. If 
one party refuses to perform his part, the other may rescind and sue 
on a quantum meruit. 

Res A thing, or things. 

Res ipsa loquitur A phrase often used in actions for injury by negligence where no proof of 

negligence Is required beyond the accident itself, which Is such as neces- 
sarily to Involve negligence. 

Res judicata A point already judicially decided; it is conclusive until the judgment is 

reversed. 

Sub sllentlo In silence. 

Sui juris Of his own right. A person who is neither a minor nor insane, nor subject 

to any other disability, is said to be sui juris, i. e.. able to make contracts 
and act in his own right. 

Status quo The existing state of things at any given date. To leave in statu quo, Is to 

leave unaltered. 

Supra Above. This word refers to preceding matter in the same section 

Ultra vires Beyond their powers. 

Via By way of. 

Vis major Irresistible force; inevitable accident. 
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2001. Limitation of common carriers' liability at common law for loss, 

damage, or injury to property transported in interstate com- 
merce. 

A. A CONTRACT EXEMPTING A CAERIBE FROM LIABIUTY FOE 

NEGLIGENCE IS AGAINST PUBLIC POLICY AND VOID. 

B. A CONTRACT EXEMPTING CARRIER FROM ALL LIABILITY FOR 

LOSS OR DAMAGE TO PBOPEETY SHIPPED, EXCEPT BY ITS 
FRAUD OR NEGLIGENCE. 

C. At COMMON LAW THE CARRIER AND SHIPPER WERE PERMITTED 

TO FIX BY MUTUAL AGREEMENT, A BONA FIDE VALUE IN 
COMPUTING LOSS OF, OE DAMAGE TO A SHIPMENT. 

D. A CAEEIEE MAY NOT, BY A VALUATION AGEEBMENT WITH A 

SHIPPEE, LIMIT ITS LIABILITY IN CASE OF LOSS OE DAMAGE 
BY NEGLIGENCE OF AN INTEESTATE SHIPMENT TO LESS THAN 
THE EEAL VALUE THEEEOF, UNLESS THE SHIPPER IS GIVEN 
A CHOICE OF .BATES BASED ON VALUATION. 

E. Limitation of liability foe loss of goods caused by "the 

AUTHOEITY OF LAW." 

F. Binding effect of act of ownee's agent in signing con- 

tract OF SHIPMENT CONTAINING LIMITED-LIABILITY PRO- 
VISIONS. 

G. Validity of a contract executed by a person sui juris. 

H. Limited-liability provisions in bill of lading of steam- 
ship COMPANY. 

2002. Evolution of the provisions of Section 20 of the Interstate Com- 

merce Act governing the initial carrier's liability and the 
limitation of carrier's liability. 

A. Effect of "Cabmack Amendment" approved june 29, 

1906. 

B. Provisions of the first "Cummins Amendment," ap- 

proved March 4, 1915.' 

C. Peovtsions of the second "Cummins Amendment" ap- 

PEovED August 9, 1916. 

D. Peesent status of Section 20 of the Inteestatb Com- 

MEECE Act goveening the initial caeeiee's liability 

AND THE LIMITATION OF CAEEIEE 's LLABILITY. 

E. "PoMEEENE Bills of Lading Act," appeoved August 29, 

1916. 

F. "Harteb Act," appeoved Febeuary 13, 1893. 

2003. Status of the common-law liability of the common carrier under 

Section 20 of the Act. 

A. Prior to the enactment of the ' ' Carmajck Amendment" 

OF June 29, 1906, the r;[Ghts and liabilities of ship- 
pers AND CAEEIEES WEEE GOVEENED BY StATB LAW. 

B. The liability imposed by the "Caemack Amendment" 

TO Section 20 or the Act is the liabiuty imposed by 

THE COMMON LAW. 

C. The COMMON-LAW liability OF THE carrier as an INSURER 

WAS NOT CHANGED BY THE "CaRMACK AMENDMENT." 
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D. The "Cabmack Amendment" abeogates the common- 

law BIGHT OP THE INITIAL CAEBIEE TO LIMIT ITS LIA- 
BILITY TO ITS OWN LINE. 

E. Meaning of the phrase ' ' any remedy or .right of action , 

WHICH he has under THE EXISTING LAW." 

F. The construction op a limited-liability provision in a 

contract GOVERNING AN INTERSTATE SHIPMENT PEESBNTS 

A Federal question. 

G. Federal power under Section 20 of the Interstate 

Commerce Act is exclusive and supersedes all State 
regulation upon the same subject, including provi- 
SIONS OF State constitutions. 

H. Limited-liability contracts to adjust .rates are not foe- 
bidden BY Section 20 of the Act when authorized by 

THE InTEESTATE CoMMEECE COMMISSION. 

I. MeASUEE of the eights and LIABIMTIES OF PARTIES TO AN 
INTEESTATE SHIPMENT. 

2004. Summary of the evolution of the subject of common carriers' 

liability at common law, as administered in the United States 
Courts, and as developed by Federal statutes. 

2005. Statutory liability of the initial carrier for loss, damage, or in- 

jury to property transported in interstate commerce and to 
adjacent foreign countries. 

A. DUTCY OF INITIAL CARRIER TO ISSUE A RECEIPT OR BILL OF 

LADING COVEEING A SHIPMENT IN INTEESTATE COMMERCE 
OR COMMERCE TO ADJACENT FOREIGN COUNTRIES. 

B. Initial carrier is liable to the holder of ^thb bill of 

LADING FOE ANY LOSS, DAMAGE, OR INJURY TO THE GOODS, 
REGARDLESS ON WHAT PORTION OF THE ROUTE THE SAME 
OCCURRED. 

C. Initial carrier not exempted from liability by con- 

tract OR other limitation. 

D. A carrier receiving goods fob interstate shipment is 

CONCLUSIVELY TREATED AS HAVING MADE A THROUGH CON- 
TRACT OF CARRIAGE FROM POINT OF ORIGIN TO POINT OF 
DESTINATION. 

E. Liability of initial carrier for the full actual loss, 

DAMAGE, OR INJURY TO THE PROPERTY TRANSPORTED, NOT- 
WITHSTANDING ANY LIMITATION OF LIABILITY, OR OF THE 
AMOUNT OF RECOVERY, OR REPRESENTATION OR AGREEMENT 
AS TO VALUE. 

F. Purpose of the "Carmack Amendment." 

G. Nature and scope of liability imposed upon the initial 

CARRIER BY THE "CaRMACK AMENDMENT." 

H. Liability of the initial carrier for damages sustained 

BY REASON OF DELAY TO PROPERTY TRANSPORTED IN INTER- 
STATE AND FOREIGN COMMERCE. 

I. Liability of initial carrier for loss, damage or injury 
TO property while the same is in the custody of a 

WATER CARRIER. 
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J. Limited-liability provisions op Section 20 of the Act 

NOT APPLICABLE TO THE CAEBIAGE OF BAGGAGE. 

K. Limited-liability provisions of Section 20 of the Act 
inapplicable to property, other than ordinary live 
stock, where rates dependent upon declared valua- 
tion are authorized or required by the . interstate 
Commerce Commission. 

L. Limited-liability provisions of Section 20 inapplicable 
TO live stock, other than "ordinary live stock," 

M. Constitutionality of provisions of. Section 20 of the 
Act governing initial carrier's liability. 

N. Limited-liability provisions of Section 20 op the Act 
applicable to property received for transportation 

FROM ANY POINT IN THE UnITED StATES TO A POINT IN 

an adjacent foreign country. 
0. The liability provisions of Section 20 op the Act do 

NOT APPLY TO COMMERCE BETWEEN THE UnITED StATES 
AND NONADJACENT FOREIGN COUNTRIES. 

P. Statute not applicable to foreign commerce to coun- 
tries NOT adjacent where THE INLAND RAIL MOVEMENT 
IS WHOLLY WITHIN ONE StATE. 

Q. Liability provisions of Section 20 or the Act do not 

EXTEND TO TRAFFIC NOT YET DELIVERED INTO THE POSSES- 
SION OF THE CARRIER FOR TRANSPORTATION. 

B. Liability of initial carrier for the issuance of a bill 

OF LADING WITHOUT RECEIVING GOODS COVERED THEREBY. 

S. Status of initial carrier's liability where goods are 

HELD IN TRANSIT BECAUSE OF INTERRUPTED TRANSPORTA- 
TION. 

T. Stopping car in transit to receite additional lading 

DOES NOT IMPAIR THE SHIPPER'S RIGHT AGAINST THE 
INITIAL CARRIER UNDER SeCTION 20 OP THE AcT: 

U. Initial carrier liable under Section 20 op the Act, 

ON AN interstate SHIPMENT, REGARDLESS OF THE CHAR- 
ACTER OF THE CONNECTING CARRIER. 

V. Liability of initial carrier where traffic is diverted 

WRONGFULLY BY THE CONNECTING CARRIER. 

W. Liability op the initial carrier where the connecting 

CARRIER diverts A SHIPMENT WITH ITS CONSENT. 

X. Initial carrier not liable where the traffic is di- 
verted BY the connecting CARRIER TO A POINT BEYOND 
THAT SHOWN IN THE BILL OP LADING AND WITHOUT THE 
CONSENT OF THE INITIAL CARRIER. 

Y. Initial carrier not liable for goods sold by the deliv- 
ering CARRIER TO SATISFY ACCRUED TRANSPORTATION 
CHARGES. 

Z. Initial carrier exempt from liability for loss or dam- 
age RESULTING FROM THE ACT OF GoD, THE PUBLIC. ENEMY, 
OR OTHER VIS MAJOR. 
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A A. Status of the initial cabeier's liability wheeb the 

LIABILITY OF THE CONNECTING OE DELIVEEING CAEEIEB 
HAS CHANGED TO THAT OF A WAREHOUSEMAN. 

BB. Liability of initial caeeiee wheeb the DEtivEEiNG cae- 

EIBE GAVE NO NOTICE TO THE SHIPPEE OF THE REFUSAL OF 
THE SHIPMENT BY THE CONSIGNEE, AND THE SHIPMENT IS 
DESTROYED BY PIEE WHILE IN THE POSSESSION OF THE DE- 
LIVEEING CAEEIEE, 

CC. Liability' OF an initial caeeiee foe the weongful de- 

LIVEEY OE MISDBLIVEEY OF AN INTERSTATE SHIPMENT B^' 
THE DELIVEEING CAEEIEE. 

DD. Liability of caeeiee to eefund peepaid peeight chaeges. 
EE. Liability of initial caeeiee foe seizure of goods by 

MILITAEY AUTHORITY AT THE INSTANCE OF CONNECTING 
CAERIBR. 

FF, Liability of the initial carrier under a theough bill 
OF lading on an interstate shipment cannot be al- 
tered BY the issuance OF A SECOND BILL OF LADING BY 
A CONNECTING CAEEIEE. 

GG. Status of a switching carrier performing a service as 

AGENT FOE THE INITIAL CAEEIEE. 

HH. When the liability of the initial carrier ceases. 
II. Initial caeeiee of an inteastate shipment not liable 

FOE DAMAGES SUSTAINED TO THE PEOPEETY AFTER THE 
same is BESHIPPED in INTEESTATE COMMERCE UNDEE A 
NEW BILL OF LADING. 

JJ. An action against the initial carrier under Section 
20 OF THE Act is not one eedressible under Section 
9 OF SUCH statute. 

KK. Initial carrier's liability is not affected by the ac- 
ceptance OF interstate traffic routed by the shipper 
over a route not ordinarily used by the caeeiee. 

LI J. Meaning of the teem "lawful holdee" op the bill of 

LADING. 

MM. Section 20 of the Act not applicable to teaffic feom 

POINTS IN AN adjacent FOEEIGN COUNTRY TO POINTS IN 

THE United States. 

2006. Limited-liability provisions of Section 20 of the Act governing 
the transportation of live stock. 

A. General application of limited-liability provisions to 

LIVE stock. 

B.. Section 20 of the Act supersedes the common-law rut^e 
eegaeding liability of the caeeiee for negligent 
delay in the transportation of live stock. 

C. Liability of carrier for loss of live stock transported 
to a fair or exposition for exhibition thereat at full 
taeiff rate and returned by caeeiee feee of charge. 
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D. Vaudity of limited-uabHiIty provisions in eeobipts, 

BILLS OF LADING, AND CONTBAOTS OF SHIPMENT IN INTER- 
STATE AND FOKEIGN COMMEECE. 

E. Validity of limited-liability peovisions in classifica- 

tions AND TAEIFFS OE EATE SCHEDULES. 

2007. Limited-liability provisions of Section 20 of the Act not applica- 

ble to the carriage of baggage. 

A. Baggage cakkied on passengee trains oe boats is not 

60veened by the limited-liability peovisions of the 

Act. 

B. Limitation of LiABiLtTY on baggage must be shown in 

PUBLISHED TAEIFFS FILED WITH THE InTEESTATE CoM- 

MEKCB Commission. 

C. Effect of baggage-liability peovisions of a published 

taeiff. 

D. Receipt op caeeiee foe baggage of passengee. 

E. Measure of eights and liabilities of passengee and 

CAEEIER in case of loss of baggage in INTEESTATE TRANS- 
PORTATION. 

F. A passenger is bound by tariff peovisions LIMITING THE 

carrier's LIABILITY FOB LOSS OR DAMAGE TO BAGGAGE IN 
INTERSTATE TRANSPORTATION. 

2008. Limitation of common carrier's liability in the transportation of 

perishable traffic. 

A. Nature and extent of protective services in the trans- 

portation OF perishable traffic. 

B. Relative liability of caerier for loss or damage to 

PERISHABLE TRAFFIC MOVING UNDER " CAEEIEE 's PEOTEC- 
TIVE SERVICE," AND "sHIPPEr's PROTECTIVE SERVICE." 

C. Exemption of caerier from damage to less-than-oarload 

SHIPMENTS OF PERISHABLE TRAFFIC WHERE THE TONNAGE 
IS INSUFFICIENT TO JUSTIFY THE MAINTENANCE OF PRO- 
TECTIVE SERVICES. 

D. Invalidity of tariff provision seeking to limit carrier's 

LIABILITY ON PERISHABLE TRAFFIC TRANSPORTED IN VEN- 
TILATED CARS WHICH HAVE BEEN IMPROVISED FROM OTHER 
EQUIPMENT. 

E. Validity of limited-liability provisions in receipts, 

BILLS OF LADING, AND CONTRACTS OF SHIPMENT IN INTER- 
STATE AND FOREIGN COMMERCE. 

F. Validity of limited-liability peovisions in classifica- 

tions AND TAEIFFS OE EATE SCHEDULES. 

2009. Limitation of vessel owner's liability in foreign commerce. 

A. Issuance of through bill of lading when space on a 

VESSEL IS RESERVED. 

B. Bill of lading covering export traffic to contain sep- 

AEATE statement OF CHAEGES FOE EAIL AND WATEE 
TEANSPOETATION. 
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C. Rail oaeeieb not liable foe expoet shipment aptee db- 

LiVEEY to vessel, undee United States ebgistky. 

D. Protection of limited liability foe watee caeeiers in 

EULE TO BE PRESCRIBED BY THE InTEESTATB CoMMEECB 

Commission. 

E. Duty of eaileoad to deliver export shipment to vessel. 

F. Issuance of through export bill of lading not ar- 

rangement FOR CONTINUOUS CARRIAGE OE SHIPMENT. 

Gr. Caeriee not liable under an ultra vires contract. 
H. Clauses in vessel owner's bills of lading relieving 
from liability for negligence in. loading, delivery, 

ETC., of foreign COMMERCE, PROHIBITED. 

I. Covenants in vessel's shipping document avoiding ex- 
ercise OF DUE DILIGENCE IN EQUIPPING VESSEL, PROHIB- 
ITED. 

J. Vessel owner not liable for perils of the sea, act of 
God, public enemy, or inherent vice or nature of the 
goods. 

K. Duty of ship owner to issue bill of lading stating 

NATURE AND CONTENTS OF SHIPMENT. 

L. Penalty for violation of the provisions of the "Hab- 

TER Act." 
M. Existing laws not repealed. 
N. Certain sections of "Haetee Act" inapplicable to 

transportation of live stock. 

2010. Liability of connecting carriers uijder Section 20 of the Act. 

A. Liability of connecting carriers in general. 

B. Liability of connecting carrier measured by original 

CONTRACT OF SHIPMENT. 

C. Contract of initial caeriee inures to the benefit of 

SUCCEEDING CARRIERS. 

D. Liability of connecting carriers for loss, damage ob 

INJURY TO property TRANSPORTED IS SAME AS THAT OF 
INITIAL CARRIER. 

E. Liability of intermediate carrier for loss, damage ok 

DELAY NOT OCCURRING ON ITS OWN LINE. 

P. Connecting carrier cannot modify the teems of the 

SHIPPING contract. 

G. Shipper cannot sue a connecting caeeier to restrain 

recovery of freight charges to enforce a set-off. 

2011. Liability of the terminal carrier under Section 20 of the Act. 

A. Liability of the terminal carrier as an insurer. 

B. Liability of terminal caeeier for its own wrong. 

C. Liability of terminal caeeier as warehouseman. 

D. Terminal carrier is bound by the contract of the 

initial caeeier. 

E. A RAILROAD holding A CARLOAD SHIPMENT AS WAREHOUSE- 

MAN BECOMES LIABLE AS A COMMON CAREIEE ON RECEIPT 
OF FOBWARDING ORDER. 
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2012. Common carriers and transportation not subject to the provisions 

of Section 20 of the Act. 

2013. Rates dependent upon a declared or released valuation, as author- 

ized or required by the Interstate Commerce Commission. 

A. Peovision of the statute. 

B. Legality of released rates prior to the ^'Cummins 

Amendment" of August 9, 1916. 

C. Power of Interstate Commerce Commission to author- 

ize OR REQUIRE RATES DEPENDENT UPON A DECLARED OR RE- 
LEASED valuation. 

D. Applications to Interstate Commerce Commission for 

THE, establishment OF RELEASiSD AND DECLARED VALUA- 
TION RATES. 

B. Tariff schedules containing declared or. relbased-val- 

UATION RATES MUST REFER TO THE ORDER OF THE INTER- 
STATE Commerce Commission authorizing the same. 

F. Shipper charged with knowledge of the existence of 

two rates, one based upon released valuation. 

G. Effect of declaration or agreement as to value. 

H. Where the shipper has the choice of two rates, he is 
estopped from denying the validity of the limited- 
liability contract entered into in good faith by both 
shipper and carrier. 

I. , Bight of carrier to rely upon the statements of the 
shipper or forwarder. 

J. Where but one rate carrying a umited-liability provi- 
,siON is accorded, the contract is invalid. 

K. Reasonableness of limited-liability provisions in the 
contract in the absence of published schedule of 
bates. 

L. Unreasonableness of tariff provisions governing re- 
leased OR DECLARED VALUATION RATES. 

M. A CARRIER MAY NOT BY CONTRACT CHANGE ITS OBLIGATION 
AS A COMMON CAEPJEB INTO THAT OF A FORWARDER ONLY. 

N. Live stock rates dependent upon declared value. 

0. Express rates dependent upon declared or released val- 
uation. 

2014. Liability of the initial carrier for the full actual loss, damage, 

or injury to the property transported, notwithstanding any 
limitation of liability, or limitation of the amount of recov- 
ery, or representation or agreement as to value. 

A. Provisions of the statute. 

B. Invalidity of a contract provision that in case of loss 

OF goods the liability of the carrier shall be com 
puted on the value of the property at the time and 
place of shipment. 
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C. Effect of stipulation in the bill of lading that the 

AMOUNT OF LOSS OE DAMAGE SHALL BE COMPUTED ON BASIS 
OF VALUE OF PEOPEBTY AT TIME AND PLACE OF SHIPMENT, 
WHEEE THE PEEVAILING MAKKET PEICE AT DESTINATION 
IS LOWEE. 

D. Allowance of attoeneys' fees is unauthorized in surrs 

UNDEE Section 20 of the Act. 

E. Resume of shipper's measuee of eecoveey for loss, 

DAMAGE, OE INJUEY TO PEOPEETY TEANSPOETED IN INTEE- 
STATE COMMEECE. 

F. Replacement value of peopeety destroyed in transit as 

MEASURE of EECOVEEY. 

2015. Liability of the initial carrier for damages sustained by reason of 

delay to property transported in interstate and foreign 
commerce. 

A. i)UTY OF THE CAEEIER TO TEANSPOET PEOPEETY WITH EEASON- 

ABLE DISPATCH. 

B. Liability of carrier foe uneeasonable delay in the 

TRANSPORTATION OF PROPERTY. 

C. Liability of initial carrier for damages foe the loss of 

THE MAEKET caused BY UNREASONABLE DELAY IN TEANS- 
POETATION. 

D. An action foe negligent delay of an inteestatb ship- 

ment GOVERNED BY FeDEEAL LAWS. 

E. ReCOVEEY OF PAID FEEIGHT charges as a part of the DAM- 

AGES CAUSED BY THE DELAY IN TEANSPOETING AN INTEE- 
STATE SHIPMENT. 

F. InSTEUCTIONS to jury in actions for DAMAGES ACCOUNT 

DELAY TO INTERSTATE SHIPMENTS. 

G. Damages for mental suffeeing only, not eecoveeable. 
H. Consteuction of State statutes modeled on the Intee- 

state Commeece Act. 

2016. Validity of limited-liability provisions in receipts, bills of lading, 

and contracts of shipment in interstate and foreign com- 
merce. 

A. Receiving carrier required to issue a receipt or bill 

OF LADING COVEEING A SHIPMENT IN INTERSTATE OR FOR- 
EIGN commeece. 

B. NaTUEE and FUNCTIONS OF THE BILL OF LADING. 

C. Bill of lading goveens the theough transportation. 

D. Provisions of the bill of lading are available to all 

carriers in the through route. 

E. Failure of initial caeeiee to issue a beceipt oe bill of 

LADING fob goods SHIPPED IN INTEESTATE COMMEECE 

does not exempt it feom the liability imposed by 
Section 20 of the Act. 

F. Provisions of the caeeiee's bill of lading in foece at 

TIME of shipment GOVERN IN THE ABSENCE OF THE ISSU- 
ANCE OF SAME TO THE SHIPPER. 
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G. Bill of lading provision requiring surrender of that 

DOCUMENT BEFORE DELIVERY OP THE SHIPMENT. 

H. Provisions relating to receipt and deliveey op prop- 
erty FROM and to private AND OTHER SIDINGS. 

I. Interstate Commerce Act imposes uniformity op oper 

ATION IN CONTRACTS FOR INTERSTATE TRANSPORTATION. 

J. Contracts for interstate transportation to be strictly 

CONSTRUED WITH REFERENCE TO THE INTERSTATE COM- 
MERCE Act. 

K. Limited-liability provisions of contracts of' shipment 
IN interstate and foreign commerce in violation 
of Section 20 of the Act, unlawful and void. 

L. Prohibitions of Section 20 of the Act governing lim- 
ited-liability clauses in bills of lading, not applic- 
able to intrastate traffic. 

M. The inclusion in a shipping contract of an exemption- 

OF-LIABILITY CLAUSE, VOID UNDER SeCTION 20 OF THE 

Act, does not vitiate the entire contract. 

N. A prepaid rate does not control a valid liability pro- 
vision IN THE contract. 

0. Effect of maximum amount of recovery stipulated in 
contract of shipment. 

P. Bills of lading covering export traffic to contain 

SEPARATE STATEMENT OF CHARGES FOR THE RAIL AND 
WATER TRANSPORTATION. 

Q. Application op limited-liability provisions op a bill op 

LADING in a case NOT GOVERNED BY SeCTION 20 OP THE 

Act. 
E. Invalidity op special agreement in contravention op 

THE PUBLISHED TARIFF REGULATIONS LIMITING THE CAR- 
RIER'S LIABILITY TO THAT OP A WAREHOUSEMAN DURING 
THE FREE-TIME PERIOD FOR DELIVERY. 

S. Loss OF GOODS WHILE IN THE CARRIER 's WAREHOUSE AT AN 

INTERMEDIATE POINT. 

T. Misstatement by the shipper op the value of the prop- 
erty TRANSPORTED. 

U. Signature of shipper to the released-valuation clause 

IN A BILL OF LADING. 

V. Administrative power op the Interstate Commerce 
Commission over stipulations in carriers' bills of 
lading affecting liability. 

W. FoftMS OF Uniporm Bills of Lading prescribed by the 
Interstate Commerce Commission for use in inter- 
state AND foreign commerce. 

X. Form of Uniform Express Receipt prescribed by the 
Interstate Commerce Commission for use in inter^ 
state and foreign commerce. 

Y. Form op Uniform Live Stock Contract prescribed by 
the Interstate Commerce Commission for use in in- 
terstate and FOREIGN COMMERCE. 
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Z. Legal status of fokms of cabrteiis' bills of lading and 
contkacts of shipment promulgated in the consoij- 
date'd Freight Classification. 

AA. "'Shipper's weight, load, and count" provision, en- 
dorsed ON BILL OF LADING. 

BB. Act of God, os other vis major. 

CC. Accidents or delays from unavoidable causes. 

DD. Provisions limiting and exempting carriers from lia- 
bility for negligence. 

EE. Time for giving notice of and filing of claims with 
carriers, and for institution of suits for recovery 
op damages under Section 20 of the Act. 

FF. Validity of limited-liability provisions in classifica- 
tions AND TARIFFS OR RATE SCHEDULES. 

GG. Limitation of liability of carrier on traffic destined 

TO OR TAKEN FROM A NON-AGENCY STATION. 

2017. Validity of limited-liability provisions in classifications and tar- 
iffs or rate schedules. 

A. Limited-liability provisions of tariffs or rate sched- 

ules IN violation of Section 20 of the Act, unlawful 

AND void. 

B. Tariffs containing rates dependent upon declared 

VALUE MAY BE AUTHORIZED OR REQUIRED BY THE INTER- 
STATE Commerce Commission. 

C. Tariffs containing released-valuation rates to show 

THE ORDER OF THE INTERSTATE COMMERCE COMMISSION. 

D. Effect of failure to post tariff on validity of limited- 

liability PROVISION. 

E. Validity of tariff rules denying privilege of inspection 

TO the consignee. 

F. Limited-liability provisions of carriers' Consolidated 

Freight Classification. 

G. Deductions for natural shrinkage and unavoidable 

waste on shipments of grain. 

n. "Fill" allowances deducted from the hoof-selling 

WEIGHTS OF LIVE STOCK AS BASES FOR ASSESSMENT OF 
TRANSPORTATION CHARGES. 

I. Tolerance provisions in published tariffs governing 

SHIPMENTS OF COAL. 

J. Rules of carrier, unauthorized by its tariffs, where- 

UNDER SHIPMENTS ARE REFUSED UNLESS THE DECLARED 
VALUE THEREOF IS MARKED ON THE PACKAGE BY THE SHIP- 
PER, UNLAWFUL. 

K. Validity of limited-liability provisions in receipts, bills 
OF lading, and contracts op shipment ' IN interstate 
and foreign commerce. 
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2018. Constitutionality of provisions of Section 20 of the Act govern- 

ing the initial carrier's liability, and limitation of carrier's 
liability for loss, damage, or injury to property transported 
in interstate and foreign commerce. 

A. Constitutionality op statute making the initial cak- 

RIEK LIABLE FOE LOSS, DAMAGE, OR INJURY TO PROPERTY 
OCCURRING ON THE LINES OF CONNECTING CARRIERS. 

B. Constitutionality op provisions op Section 20 op the 

Act FORBIDDING exemption of liability by contract, 
receipt or other document. 

C. Constitutionality of the statute permitting recoup- 

ment BY the initial CARRIER AGAINST THE CARRIER RE- 
SPONSIBLE FOR THE LOSS, DAMAGE, OR INJUHY TO PROP- 
ERTY TRANSPORTED. 

D. "Carmack Amendment" op Section 20 op the Act Cov- 

ering INITIAL carrier's LIABILITY DOES NOT INFRINGE THE 
carrier's CONSTITUTIONAL RIGHT TO CONTRACT WITH THE 
CONNECTING CARRIER FOR THE THROUGH ROUTE. 

E. Constitutionality op State statutes regulating lia- 

bility OF CONNECTING CARRIERS ON INTRASTATE TRAFFIC. 

2019. Time for giving notice of and filing of claims with carriers, and 

for the institution of suits for recovery of damages under 
Section 20 of the Act. 

A. Ninety days, minimum limitation for the giving of no- 

tice OP claims. 

B. Validity of notice to an officer ok station agent of the 

TERMINAL CARRIER. 

C. Oral notice not valid where written notice required 

BY contract. 

D. Notice to connecting carrier is notice to the initial 

CARRIER. 

E. Burden of proving the giving op written notice upon 

SHIPPER. 

F. Notice need not be given to connecting cabriees. 

G. The effect op failure to give notice is exclusively a 

Federal question. 

H. Four months, minimum limitation for the filing op 

CLAIMS with carriers. 

I. Two YEARS, limitation FOR INSTITUTION OF SUITS FOR RECOV- 
ERY OP DAMAGES. 

J. Period op Federal control excluded in determining 

LIMITATION OF ACTIONS. 

K. Circumstances under which notice of claim or piling 

OP claim not required as conditions precedent to RE- 
COVERY. 

L. Carrier cannot waive the time-limit provision of a bill 
op lading governing the piling op claim. , 

M. When the "filing" of a claim with a carrier is com- 
plete. 
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N. Connecting carkiek cannot be prevented by estoppel or 
otherwise from relying upon a provision of the bill 
of lading that suit must be brought within a speci- 
fied time. 

0. Filing of claim by the shipper with connecting caerie'b 

NOT required, even THOUGH A MODIFIED BILL OF LADING 
IS ISSUED BY THE CONNECTING CARRIER AND THE LOSS 
OCCURRED ON THE LINE OF THE CONNECTING CARRIER. 

2020. Jurisdiction of the Interstate Commerce Commission under Sec- 

tion 20 of the Act. 

A. Interstate Commerce Commission possesses no jurisdic- 

DICTION OVER ACTIONS FOR DAMAGES SOUNDING IN TORT. 

B. Aministrative power op the Interstate Commerce Com- 

mission OVER stipulations IN CARRIERS' BILLS OF LADING 
AFFECTING LIABILITY. 

C. Power of Interstate Commerce Commission to author- 

ize or require rates DEPENDENT UPON A DECLARED OR 
RELEASED VALUATION. 

2021. Penalties and forfeitures-^Criminal proceedings. 

A. Filing of fraudulent claims against carriers. 

B. Misstatement by shipper of true value of property. 

2022. Rights existing under the law at the time of passage of initial- 

carrier's-liataility clause, preserved. 

A. Provisions of the statute. 

B. Effect of proviso. 

C. Meaning of the phrase "existing law." 

D. Section 20 of the Act not retroactive. 

E. Right of carrier to sell unclaimed goods for accrued 

charges not affected by Section 20 of the Act. 

2023. Jurisdiction and venue of actions under Section 20 of the Act. 

A. Jurisdiction op State Courts over actions under Sec- 

tion 20 of the Act. 

B. Removal of causes under Section 20 of the Act from 

State Courts to United States Courts. 

C. Courts will take judicial notice of the existence of 

Section 20 of the Interstate Commerce Act. 

2024. Conditions precedent to recovery in actions under Section 20 of 

the Act. 

2025. Writ and process in actions under Section 20 of the Act. 

2026. Parties in suits under Section 20 of the Act. 

A. Statutory liability of the initial gabbier for loss, dam- 
age, OF injury to property transported in interstate 
commerce and to adjacent foreign countries. 
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B. Eight of shippeb to peoceed against negugent con- 

necting CAEEIEE. 

C. Joining connecting caeeiees in suit as .co-defendants 

DOES NOT EELIEVE THE INITIAL CAEBlEE, 

D. Eight of consignoes/as holdees of oedee bills op lading, 

TO SUE FOE DAMAGES UNDEE SeCTION 20 OP THE INTER- 
STATE CoMMEboE Act. 

2027. Pleadings in suits under Section 20 of the Act. 

A. Plea by initial caebiee that it teanspoeted the goods 

with ebasonable diligence is bad on demueeeb. 

B. Effect of failuee of plaintiff to join connecting cae- 

eiees AS co-defendants. 

C. Effect of sueeendee of bill of lading on the eight of 

THE SHIPPEE TO SUE. 

D. Eight of initial caeeiee to file ceoss-petition against 

THE EESPONSIBLE CONNECTING CAEEIEE. 

E. Defense of initial caeeiee in actions against it undeb 

Section 20 of the Act. 

2028. Evidence in suits under Section 20 of the Act. 

A. Evidence of acts of connecting careiebs in a suit 

against initial caeeiee. 

B. Admissibility of rate schedules ,on pile with the In- 

teestate Commeece Commission. 

C. Evidence of decision in a foemer suit. 

D. Agreement of caeeiee to reimburse shipper fob loss, 

not disceiminatoey. 

E. Admissibility of reparation award of Intbestath Com- 

merce Commission. 

F. Conclusiveness op shipper's signed bill op lading. 

G. Pbesumption of lawful conduct of carrier, 

2029. Burden of proof in suits under Section 20 of the Act. 

A. Shipper not obliged to prove upon what line the loss 

OE DAMAGE OCCURRED. 

B. Peoof necessaey in an action against the initial cae- 

eiee fob delay to goods. 

C. Peoof of deliveey op an interstate shipment to the 

INITIAL CARRIER AND FAILUEE TO DELIVER THE SAME TO THE 
consignee raises a PRESUMPTION OP NEGLIGENCE. 

D. Peoof op filing tariffs containing a choice op bates. 

E. BuE»EN of proof on caeeiee to peovb shipper's beleased 

VALUATION. 

F. Burden of peoop on caeeiee to peovb vaudity of bill of 

LADING. 

G-. When question of bueden of proof becomes an academic 

ONE. 
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2030. Trial of actions under Section 20 of the Act. 

2031. Elements and measure of damages in suits imder Section 20 of 

the Act. 

A. RBStTME OF shipper's MEASURE OF RECOVERY FOR LOSS, DAM- 

AGE, OR INJURY TO PROPERTY TRANSPORTED IN INTERSTATE 
COMMERCE. 

B. Eight of shipper to recover interest on claims involv- 

ing LOSS, DAMAGE, OR INJURY TO PROPERTY TRANSPORTED 
IN INTERSTATE COMMERCE. 

C. Eight of plaintiff to recover costs and disbursements 

IN A suit against DEFENDANT CARRIER INVOLVING LOSS, 
. DAMAGE, OR INJURY TO PROPERTY IN INTERSTATE COM- 
MERCE. 

D. Liability of carrier to refund freight charges paid by 

THE SHIPPER ON A SHIPMENT THAT IS LOST, DAMAGED, OR 
INJURED IN TRANSIT. 

E. Allowance of attorneys' fees is unauthorized in suits 

UNDER Section 20 of the Act. 

F. Meaning of the term "lawful holder" op the bill of 

lading. 

2032. Appeal and error in suits under Section 20 of the Act. 

A. Error to State court involving rights asserted under 

Federal statutes. 

B. Eevtew of instruction of State court involving mean- 

ing OF WORDS "lawful HOLDER " IN SECTION 20 OF THE 

Act. 

C. Construction of an interstate bill of lading. 

D. The FFDERAii right is not required to be pleaded in 

ANY special OB PARTICULAR FORM. 

B. Federal question when raised too late. 

F. Eeview of harmless error. 

G. Error involving decision of State Court on non-Fed- 

eral GROl^ND. 

H. When finding involving questions of fact conclusive 
ON United States Supreme Court. 

I. Printing useless matter in the record. 

J. Frivolous Federal question. 

K. Trial de novo in appeal in admiralty. 

2033. Rights and liabilities of carriers inter sese. 

A. Eecourse op initial carrier upon the carrier respon- 

sible FOE the loss, damage, OR INJURY TO PBOPERTY. 

B. PUBPOSE OP THE STATUTE MAKING INITIAL CARRIER LIABLE. 

C. Constitutionality of the statute permitting recoup- 

ment BY THE initial CARRIER AGAINST THE CARRIER RE- 
SPONSIBLE FOR THE LOSS, DAMAGE, OB INJURY TO PROPERTY 
TRANSPORTED. 
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D. Dismissal of suit against connecting caekieb, as a co- 

defendant, DOES NOT AFFECT LIABILITY OF INITIAL CAB- 
EIEE. 

E. Initial caebiee can only eecovee from connecting cae- 

EIEE UPON PBOOF OF ITS LIABILITY. 

F. Initial caSriee cannot be denied its bight of becoup- 

ment against eesponsiblb carrier by reason of an 
indemnity agreement with shipper. 

G. Liability of initial carrier under bill op lading cannot 

BE amplified by ACT OF A CONNECTING CAEBIEE. 

H. Responsibility of each caeeier limited to the damage 

CAUSED by it. 

L Connecting caeeiees entitled to all benefits undbb a 
shipper's conteact with the initial caebieb. 

2034. Limitation of liability of telegraph, telephone, cable, and radio- 

telegraph companies in the transmission of messages. 

2035. Liability provisions of Section 20 of the Act inapplicable to the 

transportation of persons. 

2036. Bills of lading and contracts of shipment. 

2037. Damages and reparation — Claims between shippers and carriers. 

2038. Civil proceedings in the courts. 
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2000. Common-law liability of common carriers for loss, damage, or 
injury to property transported, as administered by the 
United States Courts. 



2000-A. GeNEEAL SUEVBY of the subject of the liability of COMMON 

CAEEIEES under THE COMMON LAW. 

' ' In the celebrated case of Coggs v. Bernard, 2 Lord Eaymond, 909 ; 
1 Smith's Leading Cases, 369, Lord Holt, in quaint langnage, states 
the common-law liability of carriers as of that time to be that if 'a 
delivery to carry or otherwise manage, * * * ' jg made 'to one 
that exercises a public employment, * * * and he is to have a re- 
ward, he is bound to answer for the goods at all events. * * * The 
law charges this person thus intrusted to carry goods, against all 
events, but acts of God, and of the enemies of the King. For though 
the force be never so great, as if an irresistible multitude of people 
should rob him, nevertheless he is chargeable. And this is a politic 
establishment, contrived by the policy of the law, for the safety of all 
persons, the necessity of whose affairs oblige them to trust these sorts 
of persons, that they may be safe in their ways of dealing; for else 
these carriers might have an opportunity of ondoing all persons that 
had any dealings with them, by combining with thieves, &c., and yet 
doing it in such a clandestine manner as would not be possible to be 
discovered. And this is the reason the law is founded upon in that 
point.' 

"Under the common law as it has been developed to the present 
day in its application to modern transportation conditions and prac- 
tices, there has been little or no relaxation of the rigor of the rule 
of the common carrier's liability, but the exceptions have been extended 
to include loss, damage, and injury due to other causes, and a common 
carrier is now regarded as an insurer of the goods intrusted to its 
care and custody for transportation and as liable for all loss, damage, 
or injury occurring to the goods while they are held by it in its capacity 
of a common carrier, except when such loss, damage, or injury is 
caused by: [a) the act of God; (6) the pubhc enemy; (c) the act of 
ihe shipper himself; {d) public authority; (e) or the inherent vice 
or nature of the goods. Generally a common carrier can not, under 
the common law, exempt itself from the consequences of its own negli- 
gence or willful act at any time or under any circumstances in the 
Imndling of goods and, therefore, even when loss is occasioned by or 
results from one of the excepted perils against which it is not other- 
wise held as an insurer, it will nevertheless be liable for any failure to 
use the degree of care that would have prevented or minimized losses 
resulting from the excepted causes. This liability of common carriers 
as insurers of the goods they transport is thus shown to inhere in the 
peculiar relationship existing between the carrier and the shipper. 

"The increase in the amount of business done by carriers, the 
extension of their operations, and the increase in the value of personal 
property carried from place to place within the United Kingdom, 
made the degree of the carrier's liability a matter of much concern to 
carriers in England and they began to contrive ways of diminishing 
it. In the effort to achieve this end it became the custom of carriers 
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to post notices in public places to the etfect that they would not assume 
liability in excess of specified values for goods unless the owner should 
pay a higher rate in consideration thereof. It was the theory that if 
such a notice were brought home to the shipper in such manner that 
he had knowledge of it, it thereby became a part of the contract of 
shipment and binding upon him. 

"The English courts of law very early began to give official recog 
hition to the rights claimed by common carriers to thus restrict theii- 
common-law liability and it was first held that even so lax a method 
as the publishing and posting in public places of notices to that intent 
and purpose would be sufficient to effect the limitation of the carrier's 
liability when such notices were brought home to the shipper. 

"The custom, sanctioned by law, which thus grew up in England, 
was productive of so many evils that in 1854 the Parliament inter- 
vened and enacted the railway and canal traffic act. After the enact- 
ment of that statute common carriers in England could limit their 
common-law liability only by a contract with the shipper. In this 
country, however, the rule was early established that a limitation of 
the carrier's liability could be effected only by the establishment of 
■a contractual relationship between the carrier and shipper and that 
a notice of limitation of liability such as was at one time recognized 
by the English courts was ineffectual and could not be relied upon as a 
defense in an action for recovery on account of loss or damage to th<>- 
goods unless the shipper first had notice of the terms and assented to 
them. Once assented to by the shipper a contract was assumed to be 
created that would be binding upon him. The form of such an assent 
is now commonly secured by the giving and accepting of a written bill 
of lading, assent on the part of the shipper being presumed even though, 
as is unquestionably the fact, he seldom reads and is, perhaps, actually 
ignorant of the conditions. 

"So, the law is now well settled, both in this country and in 
England, that a carrier may, unless forbidden by statute, limit or 
restrict, or even extend and enlarge, its common-law liability. Such 
contracts must, however, be invested with all the requirements of 
validity attaching to other forms of contract. Mutual assent and a 
valuable consideration must exist to support the assumption by the 
carrier of more than its common-law risks or, on the other hand, to 
support a restriction or limitation of those risks. A consideration for 
the latter is usually found in the agreement by the carrier to apply a 
lower or, as it is expressed in the governing freight classifications in 
effect in this country, 'reduced' rate; and this is a sufficient consider- 
ation."^ 

By the enactment of Section 20 of the Interstate Commerce Act, 
making the initial carrier liable for the full actual loss, damage, or 
injury to property transported in interstate commerce. Congress has so 
far occupied the field of regulation as to supersede all State action on 
the same subject.^ 

Inasmuch as State statutes and laws no longer possess controlling 
force in the matter of the liability of common carriers for the loss, 
damage, or injury to property transported in interstate commerce, and 
in view of the canon of judicial interpretation that State Courts are 
bound by the decisions of the United States Courts in all cases involv- 
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ing the construction of a Federal statute, this tvork is limited to a 
discussion of the common-law liability of common carriers as that 
subject is administered in the United States Courts, both prior and sub- 
sequent to tlie ena-ctment of Section 20 of the Interstate Commerce Act.' 

For an analysis and revieAv of the decisions of the various State 
Courts on this subject, reference is herein made to the various authori- 
tative works on the subject of common carrier's liability.* 

1. In the Matter of Bills of Lading (1919), 52 I. C. C. Rep. 671, 679, et seq. 

2. Charleston & W. C. Ry. Co. v. Varnville Furniture Co. (1915), 237 U. S. 597, 35 Sup. 
Ct. Rep. 715, 59 L. Ed. 1137. 

3. On the question of the non-existence of a Tfederai common law as distinguished from 
that of the several States, the United Stales Supreme Court in Smith v. Alabama 
(1888), 124 U. S. 465, 8 Sup. Ct. Rep. 564, 31 L. Ed. 508, per Mr. Justice Matthews, 
stated: "The grant of power to Congress in the Constitution to regulate commerce 
with foreign nations and among the several States, it is conceded, is paramount 
over all legi3lative powers which, in con&equence of not having been granted to 
Congress, are reserved to the States. It follows that any legislation of a State, 
although in pursuance of an acknowledged power reserved to it, which conflicts 
with the actual exercise of the power of Congress over the subject of commerce, 
must give way before the Supremacy of the national authority. As the regulation 

■ of commerce may consist in abstaining from prescribing positive rules for its con- 
duct, it cannot always be said that power to regulate is dormant because not 
affirmatively exercised. And when it is manifest that Congress intends to leave 
that commerce, which is subject to its jurisdiction, free and unfettered by any posi- 
tive regulations, such intentions would be contravened by state laws operating as 
regulations of commerce as much as though these had been expressly forbidden. 
In such cases, the existence of the power to regulate commerce in Congress has been 
construed to be not only paramount but exclusive, so as to withdraw the subject 
as the basis of legislation altogether from the States. 

"There are many cases, however, where the acknowledged powers of a State 
may be exerted and applied in such a manner as to affect foreign or interstate com- 
merce without being Intended to operate as commercial regulations. If their opera- 
tion and application in such cases regulate such commerce, so as to conflict with the 
regulation of the same subject by Congress, either as expressed in positive laws or 
implied from the absence of legislation, such legislation on the part of the State, to 
the extent of that conflict, must be regarded as annulled. To draw the line of 
interference between the two fields of jurisdiction, and to define and declare the 
instances of unconstitutional encroachment, is a judicial question often of much 
difliculty, the solution of which, perhaps, is not to be found in any single and exact 
rule of decision. Some general lines of discrimination, however, have been drawn 
in varied and numerous decisions of this court. It has been uniformly held, for 
example, that the States cannot by legislation place burdens upon commerce with 
foreign Nations or among the several States. 'But upon an examination of the 
cases in which they were rendered,' as was said in Sherlock v. Ailing, 93 U. S. 99, 
102 (23:819, 820), 'it will be found that the legislation adjudged invalid imposed a 
tax upon some instrument or subject of commerce, or exacted a license fee from 
parties engaged in commercial pursuits, or created an impediment to the free navi- 
gation of some public waters, or prescribed conditions in accordance with which 
commerce in particular articles or between particular places was required to be 
conducted. In all the cases the legislation condemned operated directly upon com- 
merce, either by way of tax upon its business, license upon its pursuit in particular 
channels, or conditions for carrying it on'. In that case it was held that a Statute 
of Indiana, giving a right of action to the personal representatives of the deceased 
where his death was caused by the wrongful act or omission of another, was appli- 
cable in the case of a loss of life, occasioned by a collision between steamboats 
navigating the Ohio River engaged in interstate commerce, and did not amount to 
a regulation of commerce in violation of the Constitution of the United States. On 
this point the court said, p. 103 (820) : 'General legislation of this kind, prescribing 
the liabilities or duties of citizens of a State, without distinction as to pursuit or 
calling, is not open to any valid objection because it may affect persons engaged 
in foreign or interstate commerce. Objection might, with equal propriety, be urged 
against legislation prescribing the form in which contracts shall be authenticated, 
or property descend or be distributed on the death of its owner, because applicable 
to the contracts or estates of persons engaged in such commerce. In conferring 
upon Congress the regulation of commerce, it was never intended to cut the States 
off from legislating on all subjects relating to the health, life and safety of their 
citizens, though the legislation might indirectly affect the commerce of the country. 
Legislation, in a great variety of ways, may affect commerce and persons engaged 
in it without constituting a regulation of it within the meaning of the Constitution, 
* * * And it may be said, generally, that the legislation of a State, not directed 
against commerce or any of its regulations, but relating to the rights, duties and 
liabilities of citizens, and only indirectly and remotely affecting the operations of 
commerce, is of obligatory force upon citizens within its territorial jurisdiction, 
whether on land or water, or engaged in commerce, foreign or interstate, or in any 
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other pursuit.' In that case, it was admitted, in the opinion of the court, that Con- 
gress might legislate, under the power to regulate commerce, touching the liability 
of parties for marine torts resulting in the death of the persons injured, but that, 
in the absence of such legislation by Congress, the statute of the State, giving such 
right of action, constituted no encroachment upon the commercial power of Congress, 
although, as was also said, p. 103 (820), 'It is true that the commercial power con- 
ferred by the Constitution is one without limitation. It authorizes legislation with 
respect to all the subjects of foreign and interstate commerce, the persons engaged 
in it, and the instruments by which it is carried on.' 

"The Statute of Indiana held to be valid in that case was an addition to and an 
amendment of the general body of the law previously existing and in force, regu- 
lating the relative rights and duties of persons within the jurisdiction of the State, 
and operating upon them, even when engaged in the business of interstate commerce. 
This general system of law, subject to be modified by state legislation, whether 
consisting in that customary law which prevails as the common law of the land in 
each State, or as a code of positive provisions expressly enacted, is nevertheless the 
law of the State in which it is administered, and derives all its force and effect from 
the actual or presumed exercise of its legislative power. It does not emanate from 
the authoriity of the national government, nor flow from the exercise of any legis- 
lative powers conferred upon Congress by the Constitution of the United States; 
nor can it be implied as existing by force of any other legislative authority than 
that of the several States in which it is enforced. It has never been doubted but 
that this entire body and system of law, regulating in general the relative rights 
and duties of persons within the territorial jurisdiction of the State, without regard 
to their pursuits, is subject to change at the will of the Legislature of each State, 
except as that will may be restrained by the Constitution of the United States. It 
is to this law that persons within the scope of its operation look for the definition 
of their rights and for the redress of wrongs committed upon them. It is the 
source of all those relative obligations and duties enforceable by law, the observ- 
ance of which the State undertakes to enforce as its public policy. And it was in 
contemplation of the continued existence of this separate system of law in each 
State that the Constitution of the United States was framed and ordained with 
such legislative powers as are therein granted expressly or by reasonable impli- 
cation. 

"It is among these laws of the States, therefore, that we find provisions con- 
cerning the rights and duties of common carriers of persons and merchandise, 
whether by land or by water, and the means authorized by which injuries resulting 
from the failure properly to perform their obligations may be either prevented or 
redressed. A carrier exercising his calling within a particular State, although 
engaged in the business of interstate commerce, is answerable according to the 
laws of the State for acts of nonfeasance or misfeasance committed within its 
limits. If he fails to deliver goods to the proper consignee at the right time or 
place, he is liable in an action for damages under the laws of the State in its 
courts: or if by negligence in transportation he inflicts injury upon the person of 
a passenger brought from another State, a right of action for the consequent dam- 
age is given by the local law. In neither case would it be a defense that the law 
giving the right to redress was void as being an unconstitutional regulation of 
commerce by the State. This, indeed, was the very point decided in Sherlock v. 
AUinff, above cited. If it is competent for the State thus to administer justice 
according to its own laws for wrongs done and Injuries suffered, when committed 
and inflicted by defendants while engaged in the business of interstate or foreign 
commerce, notwithstanding the power over those subjects conferred upon Congress 
by the Constitution, what is there to forbid the State, in the further exercise of 
the same jurisdiction, to prescribe the precautions and safe guards foreseen to be 
necessary and proper to prevent by anticipation those wrongs and injuries which 
after they have been inflicted, it is admitted the State has power to redress and 
punish? If the State has power to secure to passengers conveyed by common car- 
riers in their vehicles of transportation a right of action for the recovery of dam- 
ages occasioned by the negligence of the carrier in not providing safe and suitable 
vehicles, or employes of sufficient skill and knowledge, or in not properly conducting 
and managing the act of transportation, why may not the State also impose, on 
behalf of the public, as additional means of prevention, penalties for the non- 
observance of these precautions? Why may it not deflne and declare what particular 
things shall be done and observed by such a carrier, in order to insure the safety 
of the persons and. things he carries, or of the persons and property of others liable 
to be affected by them? 

"It is that law which deflnes who are or may be common carriers, and pre- 
scribes the means they shall adopt for the safety, of that which is committed to 
their charge, and the rules according to which, under varying conditions, their 
conduct shall be measured and judged, which declares that the common carrier 
owes the duty of care, and what shall constitute that negligence for which he 
shall be responsible. 

"But for the provisions on the subject found in the local law of each State, 
there would be no legal obligation on the part of the carrier, whether ex contractu 
or ex delicto, to those who employ him; or if the local law is held not to apply 
where the carrier is engaged In foreign or interstate commerce, then, in the absence 
of law's passed by Congress or presumed to be adopted by it, there can be no rule of 
decision based upon rights and duties supposed to grow out of the relation of such 
carriers to the public or to individuals. In other words, if the law of the particular 
State does not govern that relation, and prescribe the rights and duties which it 
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implies, then there is and can be no law that does until Congress expressly sup- 
plies it, or is held by implication to have supplied it, in cases within its jurisdiction 
over foreign and interstate commerce. The failure of Congress to legislate can be 
construed only as an intention not to disturb what already exists, and is the mode 
by which it adopts, for cases within the scope of its power, the rule of the state 
law, which until displaced covers the subject. 

"There is no common law of the United States, in the sense of a national cus- 
tomary law, distinct from the common law of England as adopted by the several 
States each for itself, applied as its local law, and subject to such alteration as 
may be provided by its own statutes. Wheaton v. Peters, 33 U. S. 8 Pet. 591, 
(8:1055). A determination in a given case of what that law is may be different 
in a court of the United States from that which prevails in the judicial tribunals of 
a particular State. This arises from the circumstance that the Courts of the 
United States, in cases within their jurisdiction, where they are called upon to 
administer the law of the State, in which they sit or by which the transaction is 
governed, exercise an independent though concurrent jurisdiction, and are required 
to ascertain and declare the law according to their own judgment. This is illus- 
trated by the case of N. Y. Cent. R. R. Co. v. Lockwood, 84 U. S. 17 Wall, 357 
(21:627) where the common law prevailing in the State of New York, in reference 
to the liability of common carriers for negligence, received a different interpretation 
from that placed upon it by the judicial tribunals of the State; but the law as 
applied was none the less the law of that State. 

"In cases, also arising under the lex mercatoria, or law merchants, by reason 
of its international character, this court has held itself less bound by the decisions 
of the state courts than in other cases. Swift v. Tyson, 41 U. S. 16 Pet. 1 (10:865) ; 
Carpenter v. Providence Washington Ins. Co., 41 U. S. 16 Pet. 495 (10:1044); Oates 
V. First Nat. Bamk, 100 U. S. 239, (25:580; Brooklyn, C. & N. R. R. Co. v. National 
Bank of Republic, 102 U. S. 14 (26:61). 

"There is, however, one clear exception to the statement that there is no na- 
tional common law. The interpretation of the Constitution of the United States is 
necessarily influenced by the fact that its provisions are framed in the language 
of the English common law, and are to be read in the light of its history. The 
code of constitutional and statutory construction which, therefore, is gradually 
formed by the judgments of this court, in the application of the Constitution and 
the laws and treaties made in pursuance thereof, has for its basis so much of the 
common law as may be implied in the subject, and constitutes a common law rest- 
ing on national authority. Moore v. V. 8., 91 U. S. 270 (23:346)." 

In Murray v. Chicago <£ N. W. Rv- Co. (1894), 62 Fed. Rep. 24, 26, et seq.. Mr. 
District Judge Shlras, holding the United States Circuit Court in the Northern 
District of Iowa, stated: "The principal point made in the demurrer is that the 
petition on its face shows that the shipments made from Belle Plaine, Iowa to Chi- 
cago, 111. were in the nature of interstate commerce, the regulation of which is 
reserved to congress, exclusively, by section 8, art. 1, of the constitution of the 
United States, and that, at the dates of the several shipments in the petition de- 
scribed, there was no act of congress or other law regulating commerce between 
the several states. If I understand correctly the position of the defendant com- 
pany, it is that, as this action was commenced in the state court, this court, upon 
removal, succeeds only to the jurisdiction which the state court might have exer- 
cised rightfully In case no removal had been had; that in the state court the action 
could not be maintained for two reasons: First, that as section 8, art. 1, of the 
constitution of the United States confers the right to regulate interstate commerce 
exclusively upon congress, thereby depriving the states of the power to legislate 
touching the same, it follows that state courts are deprived of all jurisdiction over 
cases growing out of interstate commerce; and, second, that there is no common 
law of the United States; that the common law of England has become the common 
law of the several states, in such sense that each state has its own common law; 
and that the common law of the state of Iowa cannot be applied to interstate 
commerce in view of the provisions, already cited, of the constitution of the United 
States. Dealing with these propositions in the reverse order of their statement, 
is it true that the principles of the common law are not in force in the United 
States with respect to such subjects as are placed within the exclusive control of 
congress? It will not be questioned that, before the Revolution, the common law 
was in force, so far as applicable in the several colonies then existing. Thus, in 
U. S. V. Reid. 12 How. 361, 363, it is said: 

" 'The colonists who established the English colonies in this undoubtedly 
brought with them the common and statute laws of England, as they stood at the 
time of their emigration, so far as they were applicable to the situation and local 
circumstances of the colony.' 

"When the constitution of the United States was adopted, it was based upon 
the general principles of the common law, and its correct interpretation required 
that the several provisions thereof shall be read in the light of these general prin- 
ciples. The final disruption of all political ties between the colonies and the mother 
country did not terminate the existence of the common law in the colonies. It 
came originally into the several colonies, not by force of legislative enactments to 
that effect by the parliament of Great Britain, and the effect of which might be 
held to have terminated when the colonies became independent, but, as is said by 
Mr. Justice Story, speaking for the supreme court in Van Ness v. Pacard. 2 Pet. 
137-144: 
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" 'Our ancestors brought with them its general principles, and claimed it as 
their birthright: but they brought with them and adopted only that portion which 
was applicable to their situation.' 

"In Cooley, Const. Lim. 31, it is said: 

" 'From the first the colonists in America claimed the benefit and protection 
of the common law. In some particulars, however, the common law, as then exist- 
ing in England, was not suited to their condition and circumstances in the new 
country, and those particular they omitted as it was put in practice by them. They 
also claimed the benefit of such statutes as, from time to time, had been enacted in 
modification of this body of rules; and, when the diflSculties with the home govern- 
ment sprung up, it was a source of immense moral power to the colonists that they 
were able to show that the rights they claimed were conferred by the common law, 
and that the king and parliament were seeking to deprive them of the common 
birthright of Englishmen. * * * While colonization continued, — that is to say, 
until the war of the Revolution actually commenced, — these decisions were authority 
in the colonies, and the changes made in the common law up to the same period 
were operative in America also, if suited to the condition of things here. The 
opening of the war of the Revolution is the point of time at which the continuous 
stream of the common law became divided, and that portion which had been 
adopted in America flowed on by itself, no longer subject to changes from across 
the ocean, but liable still to be gradually modified through changes in the modes 
of thought and of business among the people, as well as through statutory enact- 
ments. The colonies also had legislatures of their own, by which laws had been 
passed which were in force at the time of separation, and which remained unaf- 
fectedly thereby. When, therefore, they emerged from the colonial condition into 
that of independence, the laws which governed them consisted — First, of the com- 
mon law of England, so far as they had tacitly adopted it, as suited to their con- 
dition; second, of the statutes of England or of Great Britain, amendatory of the 
common law, which they had in like manner adopted; and, third, of the colonial 
statutes. The first and second constituted the American common law, and by this, 
in great part are rights adjudged and wrongs redressed in the American states to 
this day.' 

"Thus it appears that, when the constitution of the United States was adopted, 
the general rules of the common law, in so far as they were applicable to the con- 
ditions then existing in the colonies, and subject to the modifications necessary to 
adapt them to the uses and needs of the people, were recognized and were in force 
in the colonies, and the people thereof were entitled to demand the enforcement 
thereof through the judicial tribunals then existing. The adoption of the constitu- 
tion did not deprive the people of the several colonies of the protection and advan- 
tages of the common law. The constitution itself recognizes the fact of the 
continued existence of the common law, and indeed it is based upon the principles 
thereof, and its correct interpretation required that its provisions shall be read 
and construed in the light thereof. By section 2, art. 3, of the constitution it is 
declared that: 

" 'The judicial power shall extend to all cases in law and equity, arising under 
this constitution; the laws of the United States, and treaties made or which shall 
be made, under their authority: * * * to all cases of admiralty and maritime 
jurisdiction. * * *' 

"In this section we have a clear recognition of the existence of the several 
systems of law, equity, and admiralty. The section does not create these systems, 
but, recognizing their existence, it declares the extent of federal jurisdiction in 
regard thereto. The rules and principles which form the laws maritime are not 
created by the situation, for, as is said by Chief Justice Marshall, In Insurance Go. 
V. Canter, 1 Pet. 511-546: 

" 'A case in admiralty does not, in fact, arise under the constitution or laws of 
the United States. These cases are as old as navigation itself, and the law ad- 
miralty and maritime, as it has existed for ages, is applied by our Courts to the 
cases as they arise.' 

"In l^eic Jersey f^team Nav. Co. v. Merchants' Bank. 6 How. 344-390, it is de- 
clared that: 

" 'Py the constitution, the entire admiralty power of the country is lodged in 
the federal judiciary, and congress intended, by the ninth section, to invest the 
district courts with this power, as courts of original jurisdiction.' 

"The constitution does not create a system of maritime law, nor does it enact 
that the system, as prevailing in England or in Europe shall become the law of 
the United States; but, recognizing the fact that, the law maritime was then in 
force in the colonies, it confers the jurisdiction upon the federal courts. The same 
is true of the equitable jurisdiction. It is certainly not necessary to cite authorities 
in support of the proposition that the constitution of the United States neither 
created nor enacted a system of equitable jurisprudence and procedure, but. recog- 
nizing the existence of the system, it conferred upon the courts of the United States 
jurisdiction in equity, maintaining the pre-existing distinction between equitable and 
legal remedies. Is it not clear that the same is true in regard to the common law? 
At the time of the adoption of the constitution there was in existence in the colo- 
nies the system of the common law, of equity, and of admiralty. It was not the pur- 
pose of the constitution to abrogate any one of these systems. One of the main 
objects sought to be accomplished was to establish the extent of the legislative and 
judicial powers of the national government then being created. Owing to the fact 
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that it was not proposed to destroy the state governments then existing, but, con- 
tinuing these, to create a national government, to be paramount and supreme 
within its limited sphere, it became a necessity that the extent o£ the powers of 
eacl* government should be defined; and, in a general sense, it may be said that 
the plan adopted was to confer upon the national government the power of control 
over subjects affecting the country or people at large, reserving to the states control 
over all that are local, or which do not require a uniform system or law for their 
proper regulation. Can it be denied that, at the time of the adoption of the con- 
stitution, the people of the several states possessed the rights and were subject 
to the duties and obligations, recognized and enforced by the principles and modes 
of procedure forming the separate systems of law, equity, and admiralty? Is 
there any ground for holding that it was the purpose of the constitution to recog- 
nize the continuing existence of the systems of equity and admiralty, but to deny 
the existence of the common law, or to refuse its recognition? Such a construction 
of its provisions is clearly inadmissible. The principles and modes of procedure 
of the three systems of law, equity, and admiralty, in force previous to the adoption 
of the constitution, remained in force after its adoption, save as to such modifica- 
tion as were created by the provisions of the constitution. That this is the true 
view of the question appears, not only from the references found in the constitu- 
tion, and the amendments thereto, to the common law, as a recognized and existing 
system, but in the judiciary act of 1789 the several branches of the law, such as 
the law of nations, the common law, the admiralty and maritime law, and equity 
are fully recognized as then existing, and the jurisdiction arising under the same 
is divided between the courts created by that act. That the principles of the com- 
mon law have always been recognized and enforced in proper cases by the courts 
of the United States is a proposition so plain that a citation of the cases is not 
necessary for its support; yet, to show the course of judicial action in this particu- 
lar, a few of the numerous cases to be found in the decisions of the supreme court 
will be quoted from. 

"In Cox v. U. S., 6 Pet. 172-204, wherein suit was brought in the United States 
court in Louisiana upon the bond of a navy agent, it was held that the bond must 
be deemed to be a contract performable at the city of Washington, 'and the liability 
of the parties must be governed by the rules of the common law.' To the same 
effect is the ruling in Duncan v. V. S., 7 Pet. 435. In Stcift v. Tyson, 16 Pet. 1-18, — 
a case involving the law of negotiable paper, — the supreme court held that the 
provisions of the thirty-fourth section of the judiciary act of 1789 did not require 
the courts of the United States to follow the ruling of the state courts upon the 
principles established in the general commercial law, it being said by Mr. Justice 
Story, speaking for the court, that: 

" 'We have not now the slightest difficulty in holding that this section, upon 
its true intendment and construction, is strictly limited to local statutes and local 
usages of the character before stated, and does not extend to contracts and other 
instruments of a commercial nature, the true interpretation and effect whereof are 
to be sought, not in the decisions of the local tribunals, but in the general principle 
and doctrines of commercial jurisprudence.' 

"To the same effect is the ruling in Oates v. Banlc. 100 U. S. 239, and Railroad 
Go. V. National Bank. 102 U. S. 14. In the latter case it is said: 

" 'The decisions of the New York court, which we are asked to follow in deter- 
mining the right of parties under a contract there made, are not in exposition of 
any law local to that state, but as to their rights under the general commercial 
law existing throughout the Union, except where it may have been modified or 
changed by some local statute. It is a law not peculiar to one state, or dependent 
upon local authority, but one arising out of the usages of the commercial world.' 

"In Fenn. v. Bolmes, 21 How. 481-484, it is said: 

" 'In every instance in which this court has expounded the phrases "proceedings 
at common law" and "proceedings in equity," with reference to the exercise of the 
judicial powers of the courts of the United States, they will be found to have 
Interpreted the former as signifying the application of the definitions and princi- 
ples and rules of the common law to the rights and obligations essentially legal, 
and the latter as meaning the administration with reference to equitable, as contra- 
distinguished from legal, rights of the equity law, as defined and enforced by the 
court of chancery in England.' 

"In Railroad Co. v. Lockwoocl. 17 Wall, 357, the question of the power of a 
common carrier to exempt himself by contract from the liability placed upon him- 
by the common law is discussed at length, and it was held that the court was 
bound to decide the question upon the ground of public policy, and according to 
the principles of general commercial law. 

"The case of Kohl v. U. .V.. 91 U. S. 367, 374-376, presented the question whether 
the United States could exercise the right of eminent domain for the purpose of 
condemning land in the city of Cincinnati, to be used as a site for a public post 
office. The right was maintained, it being said that: 

" 'When the power to establish post offices and to create courts within the 
states was conferred upon the federal government, included in it was authority to 
obtain sites for such offices and for courthouses, and to obtain them by such means 
as were known and appropriate. The right of eminent domain was one of those 
means, well known when the constitution was adopted and employed to obtain 
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lands for public uses. Its existence therefore, in the grantee of that power, ought 
not to be questioned. * * * -piig right of eminent domain always was a right at 
common law. It was not a right in equity, nor was it even the creature of a statute. 
The time of its exercise may have been prescribed by statute, but the right itself 
was superior to any statute. * * * It is difficult, then, to see why a proceeding 
to take land by virtue of the government's eminent domain, and determining the 
compensation to be made, for it, is not, within the meaning of the statute, a suit 
at common law, when initiated in a court. It is an attempt to enforce a legal 
right.' 

"In Moore, v. U. 8.. 91 U. S. 270, the question was, by what law is the court of 
claims to be governed in respect to the admission of evidence in the hearings 
had before it? and the supreme court held that: 

" 'In our opinion it must be governed by law; and we know of no system of 
law by which it should be governed other than the common law. That is the sys- 
tem from which our judicial ideas and legal definitions are derived. The language 
of the constitution and of many acts of congress could not be understood without 
reference to the common law. The great majority of contracts and transactions 
which come before the court of claims for adjudication are permeated, and are to 
be adjudged, by the principles of the common law." 

"In Atchison. T. rf- S. F. E. Co. v. Denver d X. 0. R. Co.. 110 U. S. 667-681, i Sup. 
Ct. 185, it is said: 

"'The Atchison, Topeka"& Santa Pe Company, as the lessee of the Pueblo & 
Arkansas Valley Railroad, has the statutory right to establish its own stations, and 
to regulate the time and manner in which it will carry persons and property, and 
the price to be paid therefor. As to all these matters it is undoubtedly subject to 
the power of legislative regulation, but, in the absence of regulation, it owes only 
such duties to the public, or to individuals, associations, or corporations, as the 
common law, or some custom having the force of law, has established for the gov- 
ernment of those in its condition." 

"In Railroad Co. v. BaugU, 149 XJ. S. 368, 13 Sup. Ct. 914, was presented the 
question whether the engineer and fireman of a locomotive engine are fellow ser- 
vants, so that the fireman could not recover from the railway company damages 
for injuries caused by the negligence of the engineer, there "being no statutory 
enactment to that effect in the state of Ohio, wherein the accident happened. Under 
the decisions of the supreme court of Ohio, liability on part of the railway company 
existed; but the supreme court of the United States refused to follow these rulings, 
holding that: 

" 'The question is essentially one of general law. It does not depend upon any 
statute. It does not spring from local usage or custom. There is in it no rule of 
property, but it rests upon those considerations of right and justice which have 
been gathered into the great body of the rules and principles known as the "common 
law". There is no question as to the power of the states to legislate and change 
the rules of the common law in this respect, as in others; but in the absence of 
such legislation, the question is one determinable only by the general principles o£ 
that law.' 

"Citations of this character from the decisions of the supreme court might be 
continued almost without limit. From them it appears, beyond question, that the 
constitution, the judiciary act of 1789, and all subsequent statutes, upon the same 
subject are based upon the general principles of the common law, and that, to a 
large extent, the legislative and judicial action of the government would be without 
support and without meaning if they cannot be interpreted in the light of the com- 
mon law. When the constitution was adopted, it was not the design of the framers 
thereof to create any new systems of general law, nor to supplant those already 
in existence. At that time there were in existence and in force in the colonies 
or states, and among the people thereof, the law of nations, the law admiralty and 
maritime, the common law, including commercial law, and the system of equity. 
Upon these foundations the constitution wels erected. The problem sought to be 
solved was not whether the constitution should create or enact a law of nations, 
of admiralty, of equity, or the like, but rather how should the executive, legisla- 
tive, and judicial powers and duties based upon these systems, and necessary for the 
proper development and enforcement thereof, be apportioned between the national 
and state governments. The principles, duties, and obligations inhering in these 
systems of law were already in force. The constitution neither created nor adopted 
them, but, recognizing the fact that they were in fact in existence, and were the 
possessions of the people, it proceeded to apportion the exercise thereof between 
the national and state governments. The general line of division, as already said, 
is based upon the principle of national control over subjects affecting the country 
and the people as a whole, and wherein uniformity of rule and control is desirable, 
if not indispensable, and of state control over subjects of local interests. The 
result was that upon the national government was conferred, as to some subjects, 
paramount and exclusive control; as to others, paramount, but not exclusive, con- 
trol, unless congress by legislation excluded state action; as to others, control 
concurrent with the states. The division thus made is as to the subjects of legis- 
lative and judicial jurisdiction, and not a division of systems of law. The consti- 
tution does not place under national control the law of nations and of admiralty, 
and under state control common law and equity, but it divides the subjects of 
governmental control, and each subject carries with it the law or system appropri- 
ate thereto. The subject-matter of dealing with other nations is conferred exclu- 
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sively upon the national government, and of necessity all questions arising under 
the law of nations and the right to seek changes in this law by conventions with 
other governments are committed to the national governm.ent. The right to regu 
late foreign commerce is conferred exclusively upoa congress, and of necessity 
that confers upon the national legislature and Jndiciary the duty of enforcing the 
law maritime. The right to regulate interstate commerce is conferred exclusively 
upon congress, and, when it legislates, the resulting statute will he interpreted 
with reference to the general principles of the common law. In the absence of 
congressional regulation of interstate commerce, the courts called upon to decide 
cases arising out of interstate commerce must apply the principles of the common 
law. So, also, when called upon to decide cases arising out of intrastate com- 
merce, when there is no state statute, or law applicable thereto, the courts must 
apply the common law. The apportionment of control over foreign, inter and intra- 
state commerce, made by the constitution, did not affect the applicability of the 
common law thereto. It divided the control over the general subject of commerce, 
and apportioned to the national government exclusive legislative control over for- 
eign and interstate commerce; and this apportionment carried with it the right to 
confer upon the national judiciary jurisdiction over cases involving foreign and 
interstate commerce, and, in the exercise of this jurisdiction, the courts are bound 
by the general principles of the common law, save where the same have been 
changed by legislative enactment. 

"To me it seems clear, beyond question, that neither in the constitution, nor in 
the statutes enacted by congress, nor in the judgments of the supreme court of the 
United States can there be found any substantial support for the proposition that, 
since the adoption of the constitution, the principles of the common law have been 
wholly abrogated touching such matters as are by that instrument placed within 
the exclusive control of the national government. But it is not to be denied that 
support to the proposition is to be found in part of the reasoning employed by Mr. 
Justice Matthews in announcing the opinion of the supreme court in Smith v. 
Alaiam.a, 124 U. S. 465, 8 Sup. Ct. 564. This case came before the supreme court 
upon a writ of error bringing into review & judgment of the supreme court of 
Alabama affirming a judgment of the city court of Mobile in habeas corpus proceed- 
ings, and which presented the question whether a statute of the state of Alabama, 
providing for the examination and licensing of engineers, engaged in operating loco- 
motive engines in that state, was void, as applied to engineers running interstate 
trains, on the ground that it was an attempt to regulate interstate commerce. The 
case did not in fact involve any question in regard to the common law. The judg- 
ment of the court was that the statute was passed to secure the safety of the public 
in person and property, and any effect it had upon interstate commerce was inci- 
dental and remote; and the validity of the statute was sustained. In the course 
of the opinion it is pointed out that the laws of the states provide for remedies in 
cases of nonfeasance or misfeasance on part of common carriers, and that it had 
never been held that such laws were void, as being unconstitutional regulations by 
the state of interstate commerce. Following these propositions, we find it said: 

" 'But for the provisions on the subject found in the local law of each state, 
there would be no legal obligation on the part of the carrier, whether ex contractu 
or ex delicto, to those who employ him; or, if the local law is held not to apply 
where the carrier is engaged in foreign or interstate commerce, then, in the absence 
of laws passed by congress or presumed to be adopted by it, there can be no rule 
of decision based upon rights and duties supposed to grow out of the relation of 
such carriers to the public or to individuals. In other words,~ if the law of the 
particular state does not govern that relation, and prescribe the rights and duties, 
which it implies, then there is and can be no law that does until congress expressly 
supplies it, or is held by implication to have supplied it, in cases within its juris- 
diction over foreign and interstate commerce. The failure of congress to legislate 
can be construed only as an intention not to disturb what already exists, and Is 
the mode by which it adopts for cases within the scope of Its power, the rule of the 
state law, which, until displaced, covers the subject. There is no common law of 
the United States, in the sense of a national customary law, distinct from the 
common law of England, as adopted by the several states, each for itself, applied 
as its local law, and subject to such alterations as may be provided by its own 
statutes. * * * There is, however, one clear exception to the statement that 
there is no national common law. The interpretation of the constitution of the 
United States is necessarily influenced by the fact that its provisions are framed 
in the language of the English common law, and are to be read in the light of its 
history. The code of constitutional and statutory construction which, therefore, 
is gradually formed by the judgments of this court, in the application of the 
constitution and the laws and treaties made in pursuance thereof, has for its basis 
so much of the common law as may be implied in the subject and constitutes a 
common law, resting on national authority.' 

"The meaning to be given to this last sentence quoted from the opinion of Mr. 
Justice Matthews is not at all clear. If it be true that the supreme court, in con- 
struing the provisions of the constitution, and the laws and treaties made in pursu- 
ance thereof, has the right to adopt, as the basis of its construction, so much of 
the common law as may be Implied In the subject, which proposition seems to be 
affirmed, then is it not true that the principles of the common law, so far as applic- 
able to the subject-matter, are recognized as in force touching matters of national 
control? It is evident that It was present to the mind of the learned justice whose 
opinion we are considering that It would not do to hold that the failure of congress 
to legislate touching the duties and obligations of common carriers engaged in 
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interstate commerce, left the public without any law for its protection, and there- 
fore, the suggestion is made that: 

" 'The failure of congress tO' legislate can be construed only as an intention 
not to disturb what already exists, and is the mode by which it adopts, for cases 
within the scope of its power, the rule of the state law." 

"The rule prevailing in the different states may be variant or antagonistic. A 
delivery of goods may be made to a common carrier in California, for transportation 
to New York. Do the legal relations, duties, and obligations existing between the 
shippers and carrier vary and change as the shipment passes state boundaries, so 
as to accord with the local law of each state through which the carrier may choose 
to take them? Upon such a theory, what becomes of the principle that the exclu- 
sive control of foreign and interstate commerce was committed to congress in order 
to secure a uniform rule touching the same? I would amend the statement of Mr. 
Justice Matthews so that it should read: 

" 'The failure of congress to legislate can be construed only as an intention 
not to disturb what already exists; and as, at the time of the adoption of the 
constitution, common carriers, under the principles of the common law, were sub- 
ject to certain duties and obligations, the failure on the part of congress to legislate 
thereon evinces the legislative intent to leave the rules and principles of the com- 
mon law in full force, as controlling and defining the relations, duties, and obliga- 
tions of common carriers engaged in interstate commerce.' 

"It will be further noticed that it is suggested in the opinion that it might be 
implied that congress has supplied a law or rule governing foreign and interstate 
commerce. Is there not as good ground to be found in the provisions of the con- 
stitution, and the statutes based thereon, for implying the recognition of the prin- 
ciples of the common law, as there is for implying the recognition of the law of 
nations, or the maritime law as applied to foreign commerce? Suppose a merchant 
or manufacturer residing in the United States makes a shipment of goods by land 
into the dominion of Canada, and another shipment of goods to England by sea, 
in both instances the goods being delivered to common carriers for transponaiion 
and delivery; would not the duty and obligations resting upon the steamship line 
to which the goods destined for England were delivered be measured by the law 
maritime? What express provision of the constitution or of the statutes of the 
United States declares that shipowners engaged in foreign commerce are subject 
to the law maritime? Has congress ever adopted a code of laws declaring what the 
rules and principles are that are applicable to foreign commerce carried on over 
the high seas or the navigable waters of the country? It has adopted specific 
provisions modifying the general principles of the law, but it has always recognized 
the existence of the general system. Can it be contended that, in the absence of 
legislation by congress expressly adopting the law maritime, foreign shipments 
upon the ocean are without legal protection; that, from the acceptance of the goods 
for transportation and delivery, no implied contract is created; that the respective 
rights and duties of the parties are such, and such only, as may be created by 
express contract between the parties? Even if an express contract is entered into, 
by what rules and principles are its provisions to be construed? That the law 
maritime has been in force, and is now in force, in the United States, cannot be 
questioned; and yet it was not created or expressly enacted in the constitution or 
any act of congress. That system of law was in existence when the constitution 
was adopted, and its existence is recognized in the constitution, and provision is 
made for enforcing the same by conferring admiralty jurisdiction upon the courts 
of the United States. From this the inference, and the only inference, is that it 
was not the intent of the constitution to abrogate the then existing maritime law, 
but, recognizing its existence, to provide for its enforcement in all matters to which 
it is applicable, including foreign commerce. There is no doubt, therefore, that as 
to that part of foreign commerce which is carried on through the agency of com- 
mon carriers upon navigable waters, there is a system of law applicable thereto, 
and courts having jurisdiction to enforce the principles of the system. How is it, 
in regard to that part of foreign commerce carried on with neighboring countries, 
where the transportation is by land, as in the case supposed of a shipment of goods 
to Canada? It is said that the common carrier engaged in foreign commerce cannot 
be held subject to the principles of the common law, and therefore it cannot be 
applied to shipments made in foreign countries. Is not the existence of the com- 
mon law as fully recognized in the constitution, as the maritime? Do not the 
constitution and the judiciary act confer upon the courts of the United States full 
common-law jurisdiction? Are not the courts of the United States, therefore, 
authorized to enforce the principles of the law maritime and the common law in 
all cases to which they are applicable, and which are within the jurisdiction of the 
federal courts? Suppose a shipment of goods is made from San Francisco through 
New York to England. The carrier receives the goods to be sent by land to New 
York, and thence by ship to England. No special contract. is made. This shipment 
is a matter of foreign commerce. When placed on shipboard at New York for 
transportation to England, is there any doubt that the law maritime is applicable 
thereto, and that, if litigation should arise regarding the ocean transportation, the 
courts of the United States would apply the principles of the law maritime thereto? 
If litigation with the common carrier should arise touching the land transporta- 
tion, would not the courts of the United States have the right to apply the princi- 
ples of the common law thereto? Upon what fair principle of construction can it be 
held that the constitution so far recognizes the law maritime that it must be held 
to be in force, but that the recognition of the common law is not sufficient to keep 
it in force in matters of national concern? 
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"In Stcift V. Railroad Co.. 58 Fed. 858, — a case decided by the United States 
circuit court, for the northern district of Illinois, — it is held that the law of the 
state of Illinois could not be applied to contracts for shipments of property into 
other states; that interstate commerce cannot be controlled by the local law of the 
state, either statutory or common; that, previous to the enactment of the interstate 
commerce act by congress, there was no act of congress regulating interstate com- 
merce; that the United States had never adopted the common law; that, previous 
to the adoption of the interstate commerce act in 1887, there was therefore no law 
controlling the relations of carriers and shippers in regard to interstate commerce. 
If it be true that the principles of the common law are not in force in this country 
in regard to such matters as are placed under national control, then it Is difficult 
to escape the conclusions reached by Judge Grosscup in the case just cited; but I 
cannot concur in the proposition that the principles of the common law have no 
existence In this country, as applicable to national affairs, or that these principles 
have only a local existence, due to their adoption by the several states. It is cer- 
tainly a novel proposition that up to the date of the enactment of the interstate 
commerce act, in 1887, all the foreign and interstate commerce of the country was 
without the pale of law and that there were no legal rules or principles which 
governed or controlled the relations between the shippers or carriers engaged in 
that business; and yet such seems to be the conclusion in Stvift v. Railroad Co. In 
Railway Co. v. Osborne, 3 C. C. A. 347, 52 Fed. 912, — a case involving the construc- 
tion of the Interstate commerce act, — Mr. Justice Brewer, speaking for the court, 
held: 

" 'It was the first effort of the general government to regulate the great trans- 
portation business of the country. That business, though of a quasi public nature, 
and therefore subject to a governmental regulation, has, as a matter of fact, been 
carried en by private capital through corporations. That fact that it was a public 
business always prevented the owners of capital invested in it from charging like 
owners of other property, any price they saw fit for its use. A reasonable com- 
pensation was all they could exact, and he who felt aggrieved by a charge could 
always invoke the aid of the courts to protect himself against it.' 

"Mr. Justice Brewer is here speaking of the condition of affairs before the 
enactment of the interstate commerce act, and he expressly declares that, prior to 
that act, common carriers engaged in interstate commerce were bound to charge 
only a reasonable compensation, or, in other words, they were subject to the prin- 
ciples of the common law. 

"It is further argued that it has been repeatedly decided that the inaction of 
congress, up to 1887, in passing any law regarding interstate commerce, shows 
that the intent was to leave such commerce tree from all restraint, and therefore, 
common carriers assumed no common-law liability In undertaking shipments of 
goods from one state to another. The decisions of the supreme court in the numer- 
ous cases involving the validity of state laws affecting foreign and interstate com- 
merce have always held that the inaction of congress could not be construed to 
mean that the states were at liberty to legislate in regard to these subjects in the 
absence of congressional legislation, but that such inaction evidenced that it was 
the intent of congress to leave commerce, foreign and interstate, free from all 
legislative restrictions. It has never been held, however, that the freedom of 
commerce meant that those engaged in carrying it on were not under legal re- 
straints and obligations growing out of the relations of carriers and shippers. If 
the theory now contended for by the defendant company be correct, then from the 
foundation of the government up to April 4, 1887, when the interstate commerce 
act took effect, it was open to all the common carriers engaged in foreign and inter- 
state commerce to act as they pleased in regard to accepting or refusing freights, 
in regard to the prices they might charge, in regard to the care they should exer- 
cise, and the speed with which they should transport and deliver the property 
placed in their charge. What more disastrous restraint upon the true freedom of 
foreign and interstate commerce could be devised than the adoption of the doctrine 
that the inaction of congress left the carriers engaged therein entirely free to accept 
and transport the property of one man or corporation, and to refuse to accept the 
like property of another, or to transport the products of one locality, and to refuse 
to transport those of another; to charge an onerous toll upon the property of one, 
and carry that of his neighbor for nothing? Can it be possible that the transcon- 
tinental railways and other federal corporations engaged in foreign and interstate 
commerce, in the absence of congressional legislation, were not under any legal 
restraints, and that the citizen, in his dealings with them, was without legal 
remedy or protection? In the absence of congressional legislation, what law could 
be applied to them, with regard to matters under the exclusive control of the 
national government, except the principles of the common law or the law mari- 
time? I cannot yield assent to the broad proposition that, as to those subjects over 
which congress is given exclusive legislative control, there is no law in existence if 
congress has not expressly legislated in regard thereto. The true doctrine, in my 
judgment, is that the constitution of the United States, when it was adopted, gave 
full recognition to the existing systems of the law of nations, of admiralty and 
maritime, of the common law, and equity. It apportioned to the national govern- 
ment, then created, control over certain subjects, exclusive as to some, concurrent 
as to others. This apportionment of control over certain subjects necessitated the 
exercise of both legislative and judicial powers, and provision was made for the 
former in the creation of congress, and for the latter in the creation of the supreme 
court, and by conferring authority on congress to create other courts. The courts 
thus created were vested with jurisdiction in admiralty and at common law and in 
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equity. If there is no common-law jurisdiction to be exercised, and no common- 
law principles to be enforced, why create courts for that purpose? But it is said 
in Swift V. Railroad Co., and the same, though, is found In other cases, that, 'the 
courts of the United States have had many occasions to enforce the common law, 
but in every instance it has been as the municipal law of the state by which the 
subject-matter was affected.' This may be generally, but it is not universally, true. 
In Mississivpi Mills v. Cohn, 150 TJ. S. 202, 14 Sup. Ct. 75, we find a case which was 
originally brought in a court of the state of Louisiana, in which state the civil, and 
not the common, law is in force. The suit was removed into the United States cir- 
cuit court, and was by that court dismissed for want of jurisdiction, upon the 
ground that, being a suit in equity, it could not be maintained, because the remedy 
at law was sufficient. The supreme court reversed the ruling, holding that even if, 
under the law of the state of Louisiana, — that is, the civil law, — the remedy at law 
was sufficient, yet that fact would- not defeat the jurisdiction in equity of the federal 
court, for the reason 'that the inquiry, rather, is whether, by the principles of 
common law and equity, as distinguished and defined in this and the mother coun- 
try at the time of the adoption of the constitution of the United States, the relief 
here sought was one obtainable in a court of law, or one which only a court of 
equity was fully competent to give.' In this ruling the supreme court was certainly 
not enforcing the municipal law of the state of Louisiana. If courts of the United 
States can only recognize and enforce the principles of the common law when the 
same form part of. the municipal law of the state, how comes it that the supreme 
court directed the circuit court in Louisiana to apply the principles of the common 
law and of equity, as they existed when the constitution was adopted, to the deci- 
sion of the question of jurisdiction arising in that case? Suppose a state should 
enact that all questions of title to realty should be triable only in a court of equity, 
and in accordance with the principles of equity; would that enactment confer upon 
the courts of the United States the same jurisdiction, and thus permit a question of 
strict legal title to be tried in equity in the courts of the United States, if, according 
to the principles of the common law in force when the constitution was adopted, an 
action in ejectment would afford an ample remedy? Clearly, the federal court could 
in such case entertain only the common-law action, and in so doing it would be 
acting under and enforcing the principles of the common law, not the municipal 
law of the state, for it would be disregarding that, but the common law brought by 
our ancestors from the mother country. 

"Perhaps the most forcible illustration of the fact that the government of the 
United States does recognize and enforce the principles of the common law with 
regard to subjects wholly within national control, and not as part of the municipal 
law of any state, is found in connection with the organization and proceedings of 
the court of claims. This court is not a court in and for the district of Columbia, 
nor is it a court of any district or circuit. It has jurisdiction over cases arising 
in. any of the states or territories. It has jurisdiction to hear and determine cases 
against the United States. Of all the courts in the Union, it is the one dealing 
with matters of national concern, arising under the constitution and laws of the 
United States, and not under the local law of the several states. The form of pro- 
cedure is statutory, supplemented by rules of its owta adoption. As to this court 
thus organized, and clothed with a jurisdiction wholly national in its character, the 
express ruling of the supreme court is to the effect that the general law controlling 
its action is the common law. To repeat a quotation already made from the opinion 
of the supreme court in Moore, v. TJ. 8., 91 U. S. 270, in regard to the court of claims: 

" 'In our opinion, it must be governed by law; and we know of no system of law 
by which it should be governed other than the common law. * * * The great 
majority of contracts and transactions which come before the court of claims for 
adjudication are permeated and are to be adjudgedby the principles of the common 
law.' 

"To the same effect Is the ruling in U. S. v. Clark, 96 U. S. 37, and there are 
no decisions to the contrary. There is no act of congress which adopts the common 
law', as the rule of action for the court of claims. The reasons which declare the 
common law to be the system governing its action apply equally to the other 
courts of the United States. By the provisions of the act of congress of March 3, 
1887, concurrent jurisdiction with the court of claims is conferred upon the district 
and circuit courts of the United States. Many of the claims against the United 
States arise out of implied contracts; that is, the facts are such that, according to 
the principles of the common law, an obligation to pay for the use of property is 
implied, in the absence of an express contract. Thus, in V. S. v. Palmer, 128 U. S. 
262, 9 Sup. Ct. 104, the judgment of the court of claims awarding to Palmer the 
sum of $2,256.75 as a reasonable compensation for the use, by the government, of 
certain patented military equipments, was sustained by the supreme court, it being 
said that 'we think an implied contract for compensation fairly arose under the 
license to use, and the actual use, little or much, that ensued thereon'. In this case 
there was no express agreement for compensation nor for the amount thereof. 
Applying the principles of the common law to the facts, the court of claims held 
that the law would imply a contract to pay a reasonable compensation, and the 
supreme court affirmed the judgment. Had Palmer brought the suit in a circuit 
court of the United States instead of in the court of claims, is it possible he would 
have been defeated on the ground that the local law of the state, did not apply, and 
that the common law could not be invoked in a circuit court of the United States, 
and therefore there was no law applicable to the situation in the absence of an 
express contract? The right of recovery in such cases is not dependent upon the 
court in which the action may be brought, but upon the question of the principles 
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of law — that Is, the system of law — which are applicable to the situation, and which 
define the rights and obligations of the parties. Under the principles of the com- 
mon^ law, as the same existed at the time of the separation between the colonies 
and Great Britain, common carriers of goods assumed certain duties and obliga- 
tions to their patrons. The adoption of the constitution of the United States cer- 
tainly did not change the relation existing between the carrier and the public, nor 
in any way affect the obligations assumed by the carrier. The constitution con- 
ferred legislative control over foreign and interstate commerce upon congress re- 
serving to the several states legislative control over intrastate commerce. This 
division of legislative control did not, however, abrogate the common-law principle 
then in force. Thus, in Boyce v. Anderson, 2 Pet. 150, the question presented was 
whether the strict rule of the common law in regard to liability for goods lost 
could be applied in the case of slaves; and it was held that it would not be applied, 
as slaves were human beings having a volition of their own; but it was held that 
'the ancient rule that the carrier is liable only for ordinary neglect still applies to 
them'. In determining the rights of the parties in this case, the supreme court, 
speaking by Marshall, C. J., relied upon the common law for its guidance. In 
Banlc of Kentucky v. Adams Exp. Co., 93 U. S. 174, the question arose as to the 
liability of the express company for certain packages of money sent from New 
Orleans, La., to Louisville, Ky., and which were destroyed by fire while in transit, 
the bills of lading containing stipulations in respect to the liability of the company. 
It will be noticed that the shipment was from one state to another, and therefore 
was of the nature of interstate commerce. In the course of the opinion it is said: 

" 'We have already remarked that the defendants were common carriers. * * * 
Having taken up the occupations, its fixed legal character could not be thrown by 
any declaration or stipulation that they should not be considered such carrier. 
The duty of a common carrier is to transport and deliver safely. He is made, by 
the law, an insurer against all failure to perform this duty, except such failure as 
may be caused by the public enemy, or by what is denominated the "act of God." 
* * * The exception or restriction to the common-law liability introduced into 
the bills of lading given by the defendants. * * *' 

"Thus we have the express declaration that a common carrier engaged in 
interstate commerce is subject to the common-law liability pertaining to his occu- 
pation. Many other cases of like import are to be found in the Supreme Court 
Reports, in which it is assumed that the principles of the common law are applic- 
able common carriers engaged in foreign or interstate commerce; and I can see no 
good reason for holding that the duties and obligations imposed upon a common 
carrier by the common law are not operative when he undertakes the transporta- 
tion of property from state to state. It is said in argument that the obligations 
imposed upon common carriers are largely based upon considerations of public 
policy; that each state determines for itself what its public policy demands; and 
that the courts of the United States can recognize and enforce only the public 
policy of the state. There is a public policy of the nation as well as that of the 
several states. As to all such matters as are reserved to the states, and are there- 
fore without the plane of national control, it may well be that it is for each state 
to determine what public policy dictates with regard thereto. The rule of the 
common law is that no one can lawfully do that which is injurious to the public, 
or which conflicts with the prevailing sentiment or interest of the community. In 
determining whether a given act or course of conduct is injurious to the public 
interests, regard must be had to the circumstances. That which the public interests 
may demand in one locality may not be suited to the interests of another locality. 
There are many matters of a local nature which it is for each state to regulate and 
control for itself, either by legislation, or by judicial declarations of the results 
derivable from the application of common-law principles to the existing surround- 
ings. On the other hand, there are many matters which affect the entire country, 
which are therefore of national importance, and which must be dealt with accord- 
ingly. In deciding legal questions arising out of the latter class of cases, courts 
are not confined to the inquiry whether the particular state in which the court 
may be sitting, has an established public policy touching the subject-matter, but 
they will apply the recognized principles of general jurisprudence, to wit, the 
principles of the common law, or of the law of nations, or of the law maritime, as 
the nature of the particular case may demand. Thus, in Oscanyan v. Arms Co., 
103 U. S. 261, the supreme court held that a contract entered into between a consul 
general of the Ottoman government residing at New York, and a company engaged 
in supplying arms, whereby the former was to be paid a commission upon all con- 
tracts secured through his aid was void, even though it might be valid in Turkey, 
it being said: 

" 'But admitting this to be otherwise, and that the Turkish government was 
willing that its officers should take commissions on contracts obtained for it by- 
their influence, that is no reason why the courts of the United States should en- 
force them. Contracts permissible by other countries are not enforceable in our 
country if they contravene our laws, our morality, or our policy.' 

"The variety of cases in which this doctrine is applied may be seen by refer- 
ence to Marshall v. Railroad Co., 16 How. 314; Tool Co. v. Norris, 2 Wall, 45; Trist 
V. Child, 21 Wall. 441; Meguire v. Corwine, 101 U. S. 108; Thomas v. City of Rich- 
mond. Id. 349: Woodstock Iron Co. v. Richmond & D. Extension Co., 129 U. S. 643, 
9 Sup. Ct. 402. In these cases, and others of similar import, the Supreme Court 
does not base the rulings upon the local law of any state, for in the majority of 
the cases the question arose in connection with matters outside the plane of State 
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control. Thus, in Trist v. Child, supra, a bill in equity was filed to enforce an 
agreement for services rendered in getting through Congress a bill for payment to 
Trist of a remuneration for his services to the United States in negotiating the 
treaty of Guadalupe Hidalgo with Mexico. Mr. Justice Swayne, speaking* for the 
Court, declared that: 

" 'It is a rule of the common law, of universal application, that where a con- 
tract, express or implied, is tainted with either of the vices last named as to the 
consideration of the thing done, no alleged right founded upon it can be enforced 
in a court of justice.' 

"Applying this rule of the common law to the facts of the case, the agreement 
sought to be enforced was held void. 

"The conclusion I reach upon this subject is that at the time of the separation 
of the colonies from the mother country, and at the time of the adoption of the 
constitution, there was in existence a common law, derived from the common law 
of England, and modified to suit the surroundings of the people; that the adoption 
of the constitution and consequent creation of the national government did not 
abrogate this common law; that the division of governmental powers and duties 
between the national and state governments provided for in the constitution did 
not deprive the people who formed the constitution of the benefits of the common 
law; that, as to such matters as were by the constitution committed to the control 
of the national government, there were applicable thereto the law of nations, the 
maritime law, the principles of equity, and the common law, according to the nature 
of the particular matter; that, to secure the enforcement of these several systems 
when applicable, the constitution and Congress, acting in furtherance of its provi- 
sions, have created the Supreme Court of the United States and the other courts 
inferior thereto, and have conferred upon these courts the right and power to enforce 
the principles of the law of nations, of the law maritime, of the system of equity, 
and of the common law in all cases coming within the jurisdiction of the Federal 
courts, applying, in each instance, the system which the nature of the case demands; 
that, as to all matters of national importance over which paramount legislative 
control is conferred upon congress the courts of the United States (the supreme 
court being the final arbiter) have the right to declare what are the rules deducible 
from the principles of general jurisprudence which control the given case, and to 
define the duties and obligations of the parties thereto; that the common law now 
applicable to matters committed to the control of the national government is based 
upon the common law of England, as modified by the surroundings of the colonists, 
and as developed by the growth of our institutions since the adoption of the consti- 
tution, and the changes in the business habits and methods of our people; that the 
binding force of the principles of this common law, as applied to matters affecting 
the entire people, and placed under the control of the national government, is not 
derived from the action of the states, and is no more subject to abrogation or modi- 
fication by state legislation, than are the principles of the law of nations or of the 
law maritime. The transactions out of which the present controversy arises per- 
tain to interstate commerce. The defendant company, when engaged in transporting 
the grain and cattle of plaintiff from Iowa to Chicago, 111., was acting as a common 
carrier of property, and assumed all the duties and obligations pertaining to that 
occupation. In determining the obligations assumed by a common carrier engaged 
in interstate commerce, the court has the right to apply the rules of the common 
law, unless the same have been changed by competent legislative action, and there- 
fore, in the present case, all shipments made before the adoption of the interstate 
commerce act are governed by the common law, and those made since the adoption 
of that act by the common law as modified by that act." 

In "Western Union Telegraph Co. v. Call Publishing Co. (1901), 181 U. S. 92, 
45 L. Ed. 765, 770, et seq., 21 Sup. Ct. Rep. 561, the United States Supreme- Court, 
per Mr. Justice Brewer, stated: "To affirm that a condition of things exists under 
which common carriers anywhere in the country, engaged in any form of transporta- 
tion, are relieved from the burdens of these obligations, is a proposition which, to 
say the least, is startling. And yet, as we have seen, that is precisely the conten- 
tion of the telegraph company. It contends that there is no Federal common law, 
and that such has been the ruling of this court; there was no Federal statute law 
at the time applicable to this case, and, as matter is interstate commerce, wholly re- 
moved from state jurisdiction the conclusion is reached that there is no controlling 
law, and the question of rates is left entirely to the judgment or whim of the tele- 
graph company. 

"This court has often held that the full control over interstate commerce is 
vested in Congress, and that it cannot be regulated by the states. It has also held 
that the inaction of Congress is indicative of its intention that such interstate com- 
merce shall be free; and many cases are cited by counsel for the telegraph com- 
pany in which these propositions have been announced. Reference is also made to 
opinions in which it has been stated that there is no Federal common law dif- 
ferent and distinct from the common law existing in the several states. Thus, 
in Smith v. Alalama, 124 U. S. 465, 31 L. ed. 508 1 Inters. Com. Rep. 804, 8 Sup. 
Ct. Rep. 564, it was said by Mr. Justice Matthews, speaking for the court: 

" 'There is no common law of the United States in the sense of a national 
customary law distinct from the common law of England as adopted by the 
several states, each for itself, applied as its local law, and subject to such alter- 
ations as may be provided by its own statutes. Wheaton v. Peters, 8 Pet. 591, 8 L. 
ed. 1055. A determination in a given case of what that law is may be different 
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in a court of the United States from that which prevails In the judicial tribunals 
of a particular state. This arises from the circumstances that the courts of the 
United States, in cases within their jurisdiction where they are called upon to 
administer the law of the state In which they sit, or by which the transaction is 
governed, exercise an independent, though concurrent, jurisdiction, and are required 
to ascertain and declare the law according to their own judgment. This is illus- 
trated by the case of Neiv York C. R. Go. v. Lockioood. 17 Wall. 357, 21 L. ed. 627, 
where the common law prevailing in the state of New York in reference to the 
liability of common carriers for negligence received a different interpretation from 
that placed upon it by the judicial tribunals of the state; but the law is applied 
is none the less the law of that state.' P. 478, L. ed. 512, Inters. Com. Rep. 808, 
Sup. Ct. Rep. 569. 

"Property understood, no exceptions can be taken to declarations of this kind. 
There is no body of Federal common law separate and distinct from the common 
law existing in the several states, in the sense that there is a body of statute law 
enacted by Congress separate and distinct from the body of statute law enacted 
by the several states. But it is entirely different thing to hold that there is no 
common law in force generally throughout the United States, and that the count- 
less multitude of interstate commercial transactions are subject to no rules and 
burdened by no restrictions other than those expressed in the statutes of Congress. 

"What is the common law? According to Kent: 'The common law Includes those 
principles, usages, and rules of actions applicable to the government and security 
of person and property, which do not rest by their authority upon any express and 
positive declaration of the will of the legislature.' 1 Kent Com. 471. As Blackstone 
says: 'Whence it is that in our law the goodness of a custom depends upon its having 
been used time out of mind; or, in that solemnity of our legal phrase, time whereof 
the memory of man runneth not to the contrary. This is that gives it Its weight 
and authority; and of this nature are the maxims and customs which compose the 
common law, or lex non scripta, of this Kingdom. This unwritten, or common law 
is properly distinguishable into three kinds: 1. General customs; which are the 
universal rule of the whole Kingdom, and form the common law, in its stricter and 
more usual signification.' 1 Bl. Com. 67, In Black's Law Dictionary, page 232, it 
is thus defined: 'As distinguished from law created by the enactment of legislatures, 
the common law comprises the body of those principles and rules of action relating 
to the government and security of persons and property, which derive their authority 
solely from usages and customs of immemorial antiquity, or from the judgments and 
decrees of the courts recognizing, affirming, and enforcing such usages and customs; 
and, in this sense, particularly the ancient unwritten law of England.' 

"Can it be that the great multitude of interstate commercial transactions are 
freed from the burdens created by the common law, as so defined, and are subject 
to no rule except that to be found in the statutes of. Congress? We are clearly of 
opinion that this cannot be so, and that the principles of the common law are 
operative upon all interstate commercial transactions, except so far as they are 
modified by congressional enactment. 

"But this question is not a new one in this court. In Interstate Commerce 
Commission v. Baltimore d 0. R. Co.. 145 U. S. 263. 275, 36 L. ed. 699. 704. 4 Inters. 
Com. Rep. 92, 96, 12 Sup. Ct. Rep. 844, 847, a case which involved interstate com- 
merce, it was said by Mr. Justice Brown, speaking for the court: 

" 'Prior to the enactment of the act of February 4, 1&87, to regulate commerce, 
commonly known as the Interstate Commerce Act (24 Stat, at L. 379, chap. 104), 
railway traffic in this country was regulated by the principles of the common law 
applicable to common carriers.' 

"In Bank of Kentucky v. Adams Exp. Co. and Planters' Nat, Bank v. Adams 
Express Co., 93 U. S. 174, 177, 23 L. ed. 872, 874, the express companies received at 
New Orleans certain packages for delivery at Louisville. These were interstate 
■shipments. In the course of transit the packages were destroyed by fire, and actions 
were brought to recover the value thereof. .The companies defended on the ground 
of an exemption from liability created by the contracts under which they transported 
the packages. Mr. Justice Strong, delivering the opinion of the court, after des- 
cribing the business in which the companies were engaged, said: 

" 'Such being the business and occupation of the defendants, they are to be 
regarded as common carriers, and in the absence of stipulations to the contrary, 
subject to all the legal responsibilities of such carriers.' 

"And then proceeded to show that they could not avail themselves of the 
exemption claimed by virtue of the clauses in the contract. The whole argument 
of the opinion proceeds upon the assumpion that the common-law rule in respect to 
common carriers controlled. 

"Reference may also be made to the elaborate opinion of District Judge Shiras, 
liolding the circuit court in the northern district of Iowa, in Murray v. Chicago, d 
N. W. R. Co., 62 Fed. Rep. 24, in which collated a number of extracts from opinions 
of this court, all tending to show the recognition of a general common law existing 
throughout the United States, not, it is true, as a body of law distinct from the 
•common law enforced in the states, but as containing the general rules and principles 
by which all transactions are controlled, except so far as those rules and principles 
are set aside by express statute. It would serve no good purpose to here repeat 
those quotations; it is enough to refer to the opinion in which they are collated." 
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In Parsons v. Bedford (1830), 3 Peters 433, 7 L. Ed. 732, Mr. Justice Storey 
of the United States Supreme Court, in construing the meaning of the Seventh 
Amendment to the United States Constitution, which preserves the right of trial 
by jury in suits at common law, stated: "The trial by jury is justly dear to the 
American people. It has always been an object of deep Interest and solicitude, and 
every encoachment upon it has been watched with great jealousy. The right to such 
a trial is, it is believed, incorporated into and secured in every State Constitution 
in the Union ; and it is found in the Constitution of Louisiana. One of the strongest 
objections originally taken against the Constitution of the United States, was the 
want of an express provision securing the right of trial by jury in civil cases. As 
soon as the Constitution was adopted, this right was secured by the seventh amend- 
ment of the Constitution proposed by Congress; and which received an assent of the 
people so general as to establish its importance as a fundamental guarantee of the 
rights and liberties of the people. This amendment declares that 'in suits at com- 
mon law, where the value in controversy shall exceed twenty dollars, the right of 
trial by jury shall be preserved; and no fact once tried by a jury shall be otherwise 
re-examinable in any court of the United States, than according to the rules of the 
common law.' At this time there were no states in the Union the basis of whose 
jurisprudence was not essentially that of the common law in Its widest meaning; 
and probably no States lircre contemplated in which it would not exist. The phrase 
'common law', found in this clause is used in contradistinction to equity, and admir- 
alty, and maritime jurisprudence. The Constitution had declared in the third article, 
'that the judicial power shall extend to all cases in law and equity arising under 
this Constitution, the laws of the United States, and treaties made or which shall 
be made under their authority,' etc., and to all cases of admiralty and maritime 
jurisdiction. It is well known that in civil causes, in courts of equity and admir- 
alty, juries do not intervene, and that courts of equity use the trial by jury only in 
extraordinary cases to inform the conscience of the court. When, therefore, we 
find that the amendment requires that the right of trial by jury shall be preserved 
in suits at common law, the natural conclusion is that this distinction was present 
to the minds of the framers of the amendment. By common law they meant what 
the Constitution denominated in the third article 'law'; not merely suits, which the 
common law recognized among its old and settled proceedings, but suits in which 
legal rights were to be ascertained and determined, in contradistinction to those 
where equitable remedies were administered; or where, as in the admiralty, a mix- 
ture of public law, and of maritime law and equity was often found in the same suit. 
Probably there were few, if any. States in the Union, in which some new legal reme- 
dies differing from the old common law forms were not in use; but in which, how- 
ever, the trial by jury intervened, and the general regulations in other respects were 
according to the course of the common law. Proceedings in cases of partition, and 
of foreign and domestic attachment might be cited as examples variously adopted 
and modified. In a just sense the amendment then, may well be construed to 
embrace all suits which are not of equity and admiralty jurisdiction, what ever 
may be the peculiar form which they may assume to settle legal rights. And 
Congress seems to have acted with reference to this exposition in the Judiciary Act 
of 1789, ch. 20 (which was contemporaneous with the proposal of this amendment) ; 
for in the ninth section it is provided that 'the trial of issues in fact in the district 
courts in all causes, except civil causes of admiralty and maritime jurisdiction, shall 
be by jury;' and in the twelfth section it is provided that 'the trial of issues in fact 
in the circuit courts, shall in all suits, except those of equity and of admiralty and 
maritime jurisdiction, be by jury;' and again, in the thirteenth section, it is pro- 
vided that 'the trial of issues in fact in the Supreme Court in all actions at law 
against citizens of the United States shall be by jury.' 

"But the other clause of the amendment is still more important, and we read 
it as a substantial and independent clause. 'No fact tried by jury shall be other- 
wise re-examinable in any court of the United States than according to the rules of 
the common law.' This is a prohibition to the courts of the United States to re- 
examine any facts tried by a jury in any other manner. The only modes known 
to the common law to re-examine such facts are the granting of a new trial by the 
court where the issue was tried, or to which the record was properly returnable; or 
the award of a venire facias de novo by an appellate court for some error of the law 
which intervened in the proceedings. The Judiciary Act of 1789, ch. 20, sec. 17, 
has given to all the courts of the United States 'power to grant new trials in cases 
where there has been a trial by jury, for reasons for which new trials have usually 
been granted in the courts of law.' And the appellate jurisdiction has also been 
amply given by the same act (sec. 22, 24) to this court to redress errors of law; 
and for such errors to award a new trial, in suits at law which have been tried by a 
Commentaries; Schouler on Bailments and Carriers; Redfield on Carriers; Hutchin- 
4. The following authoritative works treat of the relative rights and liabilities of 
shippers and carriers, respectively, at common law governing the loss, damage, and 
injury to property transported: Story on Bailments; Jones on Bailments; 2 Kent's 

son on Carriers; Michie on Carriers; Elliott on Bailments and Carriers; Moore on 
Carriers; Lawrence on Carriers; Goddard on Bailments and Carries; Cyc; Corpus 
Juris; Bunge on Law of Draymen, Freight Forwarders and Warehousemen; Mohoun 
on Warehouse Laws and Decisions. 
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2000-B. Liability op a common caeeier as an insurer of the peopeety 

TEANSPOETED. 

In The York Manufacturing Co. v. Illinois C. Rd. Co} the United 
States Supreme Court, per Mr. Justice Field, stated: "Tiie law pre- 
scribes the duties and responsibilities of the common carrier. He 
exercises, in one sense a public employment, and has duties to the 
public to perform. Though he may limit his services to the carriage of 
particular kinds of goods, and may prescribe regulations to protect 
himself against imposition and fraud, and fix a rate of charges propor- 
tionate to the mag-nitude of the risks he may have to encounter, he 
can make no discrimination between persons, or vary his charges from 
their condition or character. He is bound to accept all goods offered 
vithin the course of his employment, and is liable to an action in case 
of refusal. He is chargeable for all losses except such as may be 
occasioned by the act of God or the public enemy. He insures against 
all accidents which result from human agency, although occurring with- 
out any fault or neglect on his part; and he cannot, by any mere act 
of his own, avoid the responsibility which the law thus imposes. He 
cannot screen himself from liability by any general or special notice, or 
can he coerce the owner to yield assent to a limitation of responsibilit}- 
by making exorbitant charges when such assent is refused. 

"The owner of the goods may rely upon this responsibility im- 
'oosed by the common law, which can only be restricted and qualified 
ivhen he expressly stipulates for the restriction and qualification. But 
when such stipulation is made, and it does not cover losses from negli- 
gence or misconduct, we can perceive no just reason for refusing its 
recognition and enforcement. ' ' 

In President, etc. Bank of Kentiwhy v. Adams Express Go.' the 
United States Supreme Court, per Mr. Justice Strong, stated: "The 
duty of a common carrier is to transport and deliver safely. He is 
made, by law, an insurer against all failure to perform this duty, 
except such' failure as may be caused by the public enemy, or by what 
is denominated the act of Grod. By special contract with his employers, 
he may, it is true, to some extent, be excused if the limitations to his 
responsibility stipulated for, are," in the judgment of the law, reason- 
able, and not inconsistent with sound public policy." 

In Chicago & E. I. Rd. Co. v. Collins Produce Co.^ the United States 
Supreme Court, per Mr. Justice Clarke, stated: "The common-law 
principle making the common carrier an insurer is justified by the 
purpose to prevent negligence or collusion between dishonest carriers 
or their servants and thieves or others, to the prejudice of the ship- 
per, who is, of necessity, so remote from his property, when in transit, 
that proof of such collusion or negligence, when existing, would be 
difficult if not impossible. Goggs v. Bernard, 2 Ld. Raym. 909, 92 
Eng. Reprint, 107; Riley v. Home, 5 Bing. 217, 130 Eng. Reprint, 1044, 
2 Moore & P. 331, 30 Revised Rep. 576. The obligation to transport 
and to deliver is so exceptional and absolute in character that the rela- 
tion of the carrier to the shipper was characterized in New York G. 
R. Co. V. Lochwood, 17 Wall. 357, 21 L. Ed. 627, as so partaking of a 
fiduciary character as to require the utmost fairness and good faith 
on its part in dealing with the shipper and in the discharge of its 
duties to him ; and so lately as American Exp. Co. v. Mullins, 212 U. S. 
311, 53 L. Ed. 525, 29 Sup. Ct. Rep. 381, 15 Ann. Cas. 536, this court 
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•declared that if a carrier, by connivancs or fraud, permitted a judg- 
ment to be rendered against it for property in its charge, such judg- 
ment could not be invoked as a bar to a suit by a shipper. 

"These decisions, a few from many, illustrate the character of 
the relation of trust and confidence which must be sustained between a 
icommon carrier and a shipper. It rests at bottom upon a commercial 
necessity aiid public policy which would be largely defeated if the 
carrier were permitted by false representations, or by representations 
which, though not intentionally false, were not known to be true, to 
procure the appropriation by military or other authority of property 
in its custody, as the jury found was done in this case, and thereby 
defeat its obligation to carry and deliver." 

A carrier has been held liable for the loss of goods by fire* and 
■water.^ 

In the absence of proof to the contrary, the liability of a com- 
mon carrier is always presumed to be its common-law liability, and 
.any party attempting to show a greater or a less liability must assume 
the burden of proving the contract by which the common-law liabiity 
was affected." In New Jersey Steam Navigation Co. v. MerchoAits 
Bank of Boston,^ Mr. Justice Nelson, in delivering the opinion of the 
United States Supreme Court, stated: "The next question is as to 
the duties and liabilities of the respondents, as carriers, upon their 
■contract with Harnden. As the libelants claim through it, they must 
.affirm its provisions, so far as they may be consistent with law. 

"The general liability of the carrier, independently of any special 
.agreement, is familiar. He is. chargeable as an insurer of the goods, 
and accountable for any damage or loss that may happen to them in 
the course of the conveyance, unless arising from inevitable acci- 
•dent — in other words, the act of God or the public enemy. The liability 
of the respondents, therefore, would be undoubted were it not for the 
special agreement under which the goods were shipped. 

"The question is, to what extent has this agreement qualified the 
■common-law lability? We lay out of the case the notices published 
by the respondents, seeking to limit their responsibility, because, 

"1. The carrier cannot in this way exonerate himself from 
■duties which the law has annexed to his employment; and, 

"2. The special agreement with Harnden is quite as compre- 
liensive in restricting their obligation as any of the published notices. 

"A question has been made, whether it is competent for the car- 
rier to restrict his obligation even by a special agreement. It was 
very fully considered in the case of Gould, et al. v. Rill, et al., 2 Hill, 
623, and the conclusion arrived at that he could not. See also, Hol- 
■lister v. Nowlen, 19 Wend. 240, and Cole v. Goodwin, lb. 272, 282. 

"As the extraordinary duties annexed to his employment con- 
•^cem only, in the particular instance, the parties to the transaction, 
involving simply rights of property — the safe custody and delivery 
of the goods — we are unable to perceive any well founded objection to 
the restriction, or any stronger reasons forbidding it than exist in 
the case of any other insurer of goods, to which his obligation is analo- 
gous; and which depends altogether upon the contract between the 
parties. 
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"The owner, by entering into the contract, virtually agrees, that, 
in respect to the particular transaction, the carrier is not to be re- 
garded as in the exercise of his public employment; but as a private 
person, who incurs no responsibility beyond that of an ordinary bailee 
for hire, and answerable only for misconduct or negligence. 

"The right thus to restrict the obligation is admitted in a large 
class of cases founded on bills of lading and charter-parties, where 
the exception to the common law liability (other than that of inevit- 
able accident) has been, from time to time, enlarged, and the risk 
diminished, by the express stipulation of the parties. The right of 
the carrier thus to limit his liability in the shipment of goods has, we 
think, never been doubted. 

"But admitting the right thus to restrict his obligation, it by no 
means follows that he can do so by any. act of his own. He is in the 
exercise of a sort of public office, and has public duties to perform, 
from which he should not be permitted to exonerate himself without 
the assent of the parties concerned. And this is not to be implied or 
inferred from a general notice to the public, limiting his obligation, 
which may or may not be assented to. He is bound to receive and 
carry all the goods offered for transportation, subject to all the re- 
sponsibilities incident to his employment, and is liable to an action in 
case of refusal. And we agree with the court in the case of Hollister 
V. Nowlen, that, if any implication is to be indulged from the delivery 
of the goods under the general notice, it is as strong that the owner 
intended to insist upon his rights, and the duties of the carrier, as it is 
that he assented to their qualification. 

"The burden of proof lies on the carrier, and nothing short of 
an express stipulation by parol or in writing should be permitted 
to discharge him from duties which the law has annexed to his employ- 
ment. The exemption from these duties should not depend upon im- 
plication or inference, founded on doubtful and conflicting evidence ; 
but should be specific and certain, leaving no room for controversy 
between the parties." 

1. The York Manufacturing Co. v. Illinois C. Rd. Co., (1866), 18 L. Ed. 170, 171, et seq., 
3 "Wall. 107. 

2. President, etc.. Bank of Kentucky v. Adams Express Co., (1876), 23 L. Ed. 872, 875, 
93 U. S. 174. See also, Germania Insurance Co. v. The Lady Pike, (1874), 21 Wall. 
1 22 L. Ed. 499; The Delaware v. Oregon Iron Co., (1872), 14 Wall. 579, 20 L. Ed. 
779; Hall v. Nashville & C. Rd. Co., (1872), 13 WaH. 367, 20 L. Ed. 594; HoUaday v. 
Kennard, (1871), 12 Wall. 254, 20 L. Ed. 390; Cincinnati, N. 0. & T. P. Ry. Co. v. 
Fairbanks & Co., (1898), 90 Fed. Rep. 467, 33 0. C. A. 611; Inman & Co. v. Seaboard 
A. L. Ry. Co., (1908), 159 Fed. Rep. 960. 

3. Chicago & E. I. Rd. Co. v. Collins Produce Co., (1919), 249 U. S. 186, 39 Sup. Ct. 
Rep. 189, 63 L. Ed. 552, 555. 

4. New Jersey Steam Navigation Co. v. Merchants' Bank of Boston, (1848), 6 How. 344, 
12 L. 465. 

5. The Zenobia, 30 Fed. Cases No. 18209. 

6. New Jersey Steam Navigation Co. v. Merchants' Bank of Boston, supra. 

7. Ibid. 

2000-C. Liability of a common careier for delay' to property ix 

TRANSIT. 

A carrier is not an insurer against delay in the transportation of 
goods.^ 

It is the duty of a carrier to safely carry and promptly deliver to 
the consignee the goods entrusted to its care for transportation.^ 
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It is the duty of a railroad company engaged as a common carrier, 
whenever it receives freight to be transported, to carry it without 
unnecessary delay.^ If damage results from failure, without good 
excuse, to deliver the goods at their destination within a reasonable 
time, the carrier is liable for such damage." 

The question of reasonable time is one of fact, and may be deter- 
mined by the length of the journey, the modes of conveyance, the 
season of the year, the state of the weather, and any other circum- 
stances which may properly be taken into consideration by the jury in 
finding whether the carrier has been guilty of improper delay/ 

The difference between the market value of the property in the 
condition in which it should have arrived at the place of destination, 
and the market value in the condition in which, by reason of the fault 
of the carrier, it did arrive, is the measure of the shipper's damage." 

Where damages are sought to be recovered on account of delay in 
shipment, the delay must be the proximate cause of the loss or injury 
complained of .^ According to the weight of authority the rule is that, 
if the loss or injury complained of would have occurred notwithstand- 
ing the goods had been shipped in a reasonable time, the carrier is not 
liable.^ 

If, however, the negligent delay occasions the ultimate injury 
which results from the goods not reaching their destin-ation in time, 
the carrier is liable although the loss does not directly result while 
the goods are in its possession*'' 

Where goods are tendered to a carrier for transportation, it is 
bound to advise the shipper as to any cause likely to delay trans- 
portation, which cause is within its knowledge, or within its fair and 
reasonable means of knowledge, and not within the knowledge of the 
shipper ; and, if it fails in its duty in this respect, a delay in the trans- 
portation of the goods will not be excused." 

The rule supported by the weight of authority is, that if the 
carrier has a reasonable equipment for all ordinary purposes, and a 
delay is occasioned by an unusual press of business, but the carrying 
is done with reasonable expedition under the circumstances, then it 
is not responsible for the delay.^^ A carrier can excuse itself for delay 
on account of unusual press of business only by showing that it has 
made the best practicable use of its means of transportation.^^ 

Extraordinary weather conditions, such as floods, snow storms, 
and the like, will ordinarily constitute a sufficient excuse for delay in 
transportation.^^ 

Where the loss is due to depredations or acts of violence of mobs, 
robbers, strikers, or other bodies of men not organized or operating 
as a military force against the government, the carrier is liable." The 
carrier is liable for negligent or wrongful acts of its servants during 
the course of their employment, and, therefore, if its employees go on 
a strike, abandoning the performance of their duties and causing delay 
in the transportation of goods' in their charge or control, the carrier is 
liable, the delay being due to the employees ' wrongful acts." 

1. Southern P. Co. v. Arnett, (1903), 126 Fed. Rep. 75, 61 C. C. A. 131; Farmers; Loan 
& Trust Co. V. Northern P. Ry. Co., (1903), 120 Fed. Rep. 873, 57 C. C. A. 533; 
affirmed. Northern P. Ry. Co. v. American Trading Co., (1904), 195 U. S. 439, 25 
Sup. Ct. Rep. 84, 49 L. Ed. 269. 

2. President, etc. Bank of Kentucky v. Adams Express Co., (1876), 23 L. Ed. 872, 875, 
93 U. S. 174. 



21 LIMITATION OF COMMON CAREIEe's LIABILITY [§2000 

3. Ormsby v. Union P. Rd. Co., (1880), 4 Fed. Rep. 706. 

4. Ibid. 

5. Helliwell v. Grand Trunk Ry. Co. of Canada, (1881), 7 Fed. Rep. 68, 73, 10 Biss. 170. 

6. Gulf, C. & S. F. Ry. Co. v. Texas Packing Co., (1917), 244 U. S. 31, 37 Sup. Ct. Rep. 
487, 61 L. Ed. 970. 972: citing New York, L. E. & W. Rd. Co. v. Estill. (1893), 37 L. 
Ed. 292, 304, 147 U. S. 591, 616, 13 Sup. Ct. Rep. 444. 

7. Marine Insurance Co. v. St. Louis, I. M. & S. Ry. Co., (1890), 41 Fed. Rep. 643. 

8. St. Louis, I. M. & S. Ry. Co. v. Commercial Union Insurance Co., (1891), 139 U. S. 
223, 11 Sup. Ct. Rep. 554, 35 L. Ed. 154; United States v. Cornell Steamboat Co., 
(1905), 137 Fed. Rep. 457, 77 C. C. A. 601; affirmed. Empire State Cattle Co. r. Atchi- 
son, T. & S. F. Ry. Co., (1908), 210 U. S. 1, 28 Sup. Ct. Rep. 607, 52 L. Ed. 931. 

9. The Caledonia, (1888), 50 Fed. Rep. 567; affirming. The Caledonia, (1890), 43 Fed. 
Rep. 681; affirmed. The Caledonia, (1895), 157 U. S. 124, 15 Sup. Ct. Rep. 537, 39 L. 
Ed. 644. 

10. Bussey v. Memphis & L. R. Ry. Co., (1882), 13 Fed. Rep. 330; Helliwell v. Grand 
Trunk Ry. Co. of Canada, supra. 

11. Thomas v. Wabash, St. L. & P. Ry. Co., (1894), 63 Fed. Rep. 200; affirmed, Thomas 
V. Lancaster Mills, (1896), 71 Fed. Rep. 481, 19 C. C. A. 88; Marine Ins. Co. v. St. 
Louis, I. M. & S. Ry. Co., supra; Helliwell v. Grand Trunk Ry. Co. of Canada, supra. 

12. Orrasby v. Union P. Rd. Co., supra. 

13. Missouri, K. & T. Ry. Co. v. Truskett, (1900), 104 Fed. Rep. 728, 44 C. C. A. 179; 
affirmed, Missouri, K. & T. Ry. Co. v. Truskett, (1902), 186 U. S. 480, 22 Sup. Ct. Rep. 
943, 46 L. Ed. 1259. 

14. Sherman v. Pennsylvania Rd. Co., 21 Fed. Cases No. 12769. 

15. Ibid. 

2000-P. Exemption of common cabriee from liability foe loss or 

DAMAGE TO PROPERTY CAUSED BY THE ACT OF GoD. 

An act of God is a justification for failure of a carrier to perform 
the contract of carriage and relieves it of the liability for the loss of, 
or injury to, the goods concerned.^ The term "act of God," as used 
to express a cause of loss or damage, for the consequences of which 
the carrier will not be liable, is very generally held to mean some 
casualty not due to human agency. It means the action of the forces 
of nature, in opposition to the act of man, such as lightning, storms, 
earthquakes, and the like.^ 

Where a shipment is caught in a flood of so unusual a character 
as to constitute an act of God, the carrier is not relieved of all liability, 
but is bound to exercise reasonable diligence to save the shipment or 
prevent additional loss.' 

A flood on May 30th and 31st, 1903, at the junction of the Kaw 
and Missouri Eivers, at Kansas City, Mo., was an act of God, and the 
carrier was not liable for loss of freight in such flood.* 

Where goods are lost by a common carrier in transit, the carrier 
has the burden of showing that tlie loss resulted from some cause for 
which the carrier was not responsible by law or by contract.^ 

Where goods are injured or a shipment lost through the joint 
influence of the carrier's negligence and act of God, a carrier is not 
relieved from liability.'^ 

In Lysaght, Lid. \. Lehigh V. Rd. Co.'' Mr. District Judge Learned 
Hand stated: "The question, therefore, becomes whether the 'federal 
law' as so understood excused the defendant in such circumstances 
as the pleas allege. That the explosion of the substances carried 
by the defendant can be regarded as in any sense an 'act of God' can- 
not be supported, as that phrase has always been understood. They 
were inherently unstable compounds, not combined by spontaneous 
processes of nature, but under human direction, and from no point 
of view could the release of energy attendant upon their resumption 
of stable chemical conditions fall within the definition of that phrase. 
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Even though the conventional limits of an 'act of God' be vague and 
irrational, and though there may be still some latitude for interpre- 
tation -which did not seek to make the definition turn upon the degree 
of violence of the elements, there is a clear difference between the 
acts of the elements which all must endure, and the results of human 
contrivance like this. If it be urged that the affinity of the dissociated 
atoms of an unstable chemical compound be a force of nature, the fact 
is true; but it is quite irrelevant, for the laws of nature attend every 
action of man, including even the operation of his consciousness. The 
distinction was devised, not for chemists, but for common men, and 
must be read in their terms. So viewed, the elements had nothing to 
do with the calamity, but only the hand of man. Nor can the dam- 
age be attributed to any 'vice' of the plaintiff's goods, however that 
word be construed. They were injured by the 'vice' of other goods 
in the carrier's or others' custody, and not by their own." 

Compliance by a carrier in the carriage of war munitions with the 
requirements of Criminal Code, Sections 232-235, does not affect its 
civil liability in respect to loss or damage to property of other ship- 
pers through an explosion of such munitions.' 

1. The Ship Maggie Hammond v. Morland, et al., (1870), 19 L. Ed. 772, 9 Wall. 435: 
Ames Mercantile Co. v. Kimball S. S. Co., (1903), 125 Fed. Rep 332; Pacific Coasl 
S. S. Co. V. Bancroft-Whitney Co., (1899), 94 Fed. Rep. 180, 36 C. C. A. 135; Strouss 
V. Wabash, St. L. & P. Ry. Co., (1883), 17 Fed. Rep. 209. 

2. Dibble v. Morgan, 7 Fed. Cases No. 3881, 1 Woods 406; Tompkins v. Duchess of 
Ulster, 24 Fed. Cases No. 141087-A. 

3. Chicago & E. I. Rd. Co. v. Collins Produce Co., (1916), 235 Fed. Rep. 857, 149 C. C. A- 
169; affirmed, Chicago & B. I. Rd. Co. v. Collins Produce Co., (1919), 249 U. S. 186. 
63 L. Ed. 552, 39 Sup. Ct. Rep. 189. 

4. Empire State Cattle Co. v. Atchison, T. & S. P. Ry. Co., (1905), 135 Fed. Rep. 135: 
affirmed. Empire State Cattle Co. v. Atchison, T. & S. F. Ry. Co., (1906), 147 P"ed 
Rep. 457; affirmed. Empire State Cattle Co. v. Atchison, T. & S. F. Ry. Co., (1908). 
210 U. S. 1, 28 Sup. Ct. Rep. 607, 52 L. Ed. 931. 

5. Chicago & E. I. Rd. Co. v. Collins Produce Co., supra. 

6. Ibid. 

7. Lysaght, Ltd. v. Lehigh V. Rd. Co., (1918), 254 Fed. Rep. 351; affirmed, Lehigh V. 
Rd. Co. V. Lysaght, Ltd., (1921), 271 Fed. Rep. 906. 

8. Ibid. 

2000-E. Exemption of common carrier from liability for loss on 

DAMAGE TO PROPERTY CAUSED BY THE PUBLIC ENEMY. 

Destruction or conversation by military forces of a public enemy, 
or by pirates, who are deemed to be public enemies of all nations, is 
universally mentioned as within the exceptions of the carrier's lia- 
bility.^ 

But few actual adjudications applying to this exception are found 
save those arising out of the destruction of goods in the carrier's 
possession by military operation during the Civil War in the United 
States. In these cases it was held that, as to goods in the possession 
of a common carrier operating within territory under the control 
of the Federal Government, a destruction by the Confederate forces 
was a destruction by the public enemy, for which the carrier would 
not be responsible.^ 

Where the loss is due to depredations or acts of violence of mobs, 
robbers, strikers, or other bodies of men not organized or operating 
as a military force against the Government, the carrier is liable.^ 

1. Keppel V. Petersburg Rd. Co., 14 Fed. Cases No. 7722. 

2. Ibid. 

3. Sherman v. Pennsylvania Rd. Co., 21 Fed. Cases No. 12769. 
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2000-F. Exemption of common carrier from liability for loss or 

DAMAGE TO PROPERTY CAUSED BY THE ACT OR NEGLIGENCE 01 
THE SHIPPER. 

A common carrier is not responsible for injury to, or the destruc- 
tion of, the property while in the course of transportation caused by 
some act of the owner.^ 

On the question of the effect of a misrepresentation by the shipper 
as to the value of the property on a claim for damage, the United 
States Supreme Court in Wells, Fargo d Co. v. N eiman-Marcus Co.,' 
per Mr. Justice Lurton, stated: "It is undoubtedly true that the 
principal defense upon which the defendants seem to have relied in the 
state court was, that by intentional misrepresentation the plaintiff had 
obtained a rate based upon a valuation of $50, and that they had there- 
by secured transportation of the property for which they sue at a less 
rate than that named in the tariffs published and j&led by the carrier, 
as required by the acts of Congress regulating commerce, and thus ob- 
tained an illegal advantage and caused an illegal discrimination for- 
bidden by the acts referred to. But this defense rested upon the 
misrepresentation as to real value declared only in the carrier's receipt 
and therefore involved the consequences of the undervaluation by 
which an unlawful rate had been obtained. The question at last would 
be. Shall the shipper or owner recover nothing because of that mis- 
representation, or only the valuation declared to obtain the rate upon 
which the goods were carried! The latter would seem to be the 
more reasonable and just consequence of the estoppel. The ground 
upon which the validity of a limitation upon a recovery for loss or 
damage due to negligence depends is that of estoppel. 

"But it is a mistake to assume that the company did not rely upon 
the stipulation limiting a recovery in case of loss or damage to the 
value agreed upon or declared. In the 12th paragraph of its answer 
it asserted that, if liable at all, its liability 'should be limited at $50, 
as provided in said contract of shipment, which $50 has heretofore 
been tendered to plaintiff.' By its 8th and 9th assignments of error 
in the court of civil appeals, error was assigned upon the refusal of tho 
trial court to hold that the defendants in error were estopped, by the 
valuation declared, to recover any amount in excess of $50. The court 
of civil appeals, while not in express terms denying the validity of such 
a stipulation on limiting recovery, did so in effect, for it seems to havt- 
placed its judgment of affirmance upon the rule requiring the com- 
pany's agent to ask the shipper to declare the value, and if no value if^ 
stated, that the package should be stamped, 'Value asked and not given. ' 
This was not done. Therefore, said the court, 'the company's agent 
failed to perform a plain duty * * ■*" and it is in no attitude to com- 
plain that the shipper did not state the value. ' 

"But the shipper, in accepting the receipt reciting that the com- 
pany 'is not to be held liable beyond the sum of $50, at not exceeding 
which sum said property is hereby valued, unless a different value is 
hereinabove stated,' did declare and represent that the value did not 
exceed that sum, and did obtain a rate which he is to be assumed to have 
known was based upon that as the actual value. There is no substan- 
tial distinction between a value stated upon inquiry, and one agreed 
upon or declared voluntarily. The rate of freight was based upon 
the valuation thus fixed, and the liability should not exceed the amount 
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SO made the rate basis. Eart v. Pennsylvania R. Co., 112 U. S. 331, 
338, 28 L. ed. 717, 720, 5 Sup. Ct. Eep. 151." 

It has been held that where money entrusted to a carrier foi 
transportation, and stolen by its agent, is recovered by the carrier, 
it will be liable therefore, notwithstanding the fraudulent acts on the 
part of the shipper by reason of which only ordinary care was used by 
the carrier in its transportation.^ 

With reference to improper packing, many decisions apparently 
hold without qualification that the full duty of the carrier is simply to 
carry goods in the condition in which they are offered, and that, where 
goods tendered was insufficiently packed, the carrier is not liable for 
loss or damage due to such defect, whether the defect in the packing 
is latent or not.* 

However, the foregoing view has not met with universal approval, 
and a number of decisions hold that the carrier, being entitled to reject 
defectively packed goods tendered for shipment, if it accepts for trans- 
portation goods which it knows are defectively packed, or which by the 
exercise of reasonable care it could have observed were defectively 
packed, it assumes to carry the goods as they are and its common-law 
liability as carrier attaches, and it is subject to all the liabilities usualb 
attaching to an ordinary shipment of the same character.'' 

If the loss of the goods, or delay or injury, due to the inherent 
nature of the goods, resulting from delay, is due to improper packing 
or direction as to their destination, the carrier is not liable.^ 

The fact that the shipper may havQ been negligent in marking the 
goods shipped is no defense to a suit against the carrier for its c\)n- 
version of the goods.'' 

On the question of improper loading, the United States Supreme 
Court in the case of Hannibal S St. J. Rd. Co. v. Swiff per Mr. Justice 
Field, stated: "In all such cases the liability of the common carrier 
attaches when the property passes, with his assent, into his possession, 
and is not affected by the car in which it is transported, or the manner 
in which the car is loaded. The common carrier is regarded as an 
insurer of the property carried, and upon him the. duty rests to see 
that the packing and conveyance are such as to secure its safety. The 
consequences of his neglect in these particulars cannot be transferred 
to the owner of the property." 

1. Choate v. Crowninshield, 5 Fed. Cases No. 2691, 3 Cliff. 184. 

2. Wells, Fargo & Co. v. Neiman-Marcus Co., (1913), 227 U. S. 469, 33 Sup. Ct. Rep. 267, 
57 L. Ed. 600, 602, et seq. See also. New York C. & H. R. Rd. Co. v. Olga De Maluta 
Fraloff, (1879), 25 L. Ed. 531, 100 U. S. 24. 

3. St. John V. Southern Express Co., 22 Fed. Cases No. 12228, 1 Woods 612. 

4. Zerega v. Poppe, 30 Fed. Cases No. 18213. 

5. David & Carolyn, 7 Fed. Cases No. 3593, 5 Blatch, 266. 

6. The Huntress, 12 Fed. Cases No. 6914, 2 Ware 89. 

7. Downing v. Auterbridge, (1897), 79 Fed. Rep. 931, 25 C. C. A. 244. 

8. Hannibal & St. J. Rd. Co. v. Swift, (1871), 79 U. S. 262, 273, 20 L. Ed. 423. 

2000-G. Exemption of common cabrier from liability for loss or 

DAMAGE TO PROPERTY CAUSED BY THE PUBLIC AUTHORITY. 

The mere declaration of martial law in a district will not relieve 
a common carrier operating therein of all liability to the shipper.^ 

Where martial law was declared in a flood district and at th( 
suggestion and instigation of the carrier a shipment of chickens was 
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appropriated by the military authorities, the carrier, having caused 
the appropriation, cannot defeat recovery by the shipper on the ground 
that there was a confiscation.^ 

Where a shipment of chickens in possession of a carrier which 
was caught in a flood and held up was confiscated by military author- 
ities, martial law being declared in the district, in such a manner as to 
free the carrier from responsibility, held under the evidence for the 
jury.' 

1. Chicago & E. I. Rd. Co. v. CoUins Produce Co., (1916), 235 Fed. Rep. 858, 149 C. C. A. 
169, affirmed, Chicago & E. I. Rd. Co. v. CoUins Produce Co., (1919), 249 U. S. 186, 
39 Sup. Ct. Rep. 189, 63 L. Ed. 552. 

2. Ibid. 

3. Ibid. 

2000-H. Exemption op commoi^ cakeier from liability for loss or 

DAMAGE TO PROPERTY CAUSED BY THE INHERENT VICE OR NATURE 
OF THE goods. 

Where the destruction or injury to the goods is due to their 
inherent nature and qualities or to defects therein, the carrier is not 
liable, if its own negligence did not occasion or contribute to the injury.^ 

In the case of live stock, if the loss or injury is due to the inherent 
nature, propensities, habits, disposition, and condition of the animals, 
the carrier is not liable.^ 

1. The Ship Howard v. Wissman, (1856), 18 How., 231, 15 L. Ed. 363; Janney v. Tudor 
Co., (1880), 3 Fed. Rep. 814; Lamb v. Parkman, 14 Fed. Cases No. 8020, 1 Sprague 
343. 

2. Webster v. Union P. Rd. Co., (1872), 200 Fed. Rep. 597. 

2000-1. Necessity that the excepted cause claimed as a defense by 
the caeeier be the proximate cause of the loss or injury 
complained of. 

Where the carrier relies on one of the exceptions to his common- 
law liability, it must appear, in order to excuse him, that the exceptional 
cause, such as an act of God, or the like, was the immediate or proxi- 
mate, and not the remote, cause of the loss.^ 

In Jahn v. Steamship Folmina- the United States Supreme Court, 
per Mr. Justice White, stated: "It was long since settled in Clark v. 
Barnwell, 12 How. 272, 13 L. ed. 985, that where goods are received 
in good order on board of a vessel under a bill of lading agreeing to 
deliver them, at the termination of the voyage, in like good order and 
condition, and the goods are damaged on the voyage, in a proceeding 
to recover for the breach of the contract of affreightment, after the 
imount of damage has been established, the burden lies upon the carrier 
to show that it was occasioned hy one of the perils for which he was 
not responsible. But, as illustrated in the case of The G. R. Booth, 171 
U. S. 450, 43 L. ed. 234, 19 Sup. Ct. Eep. 9, proof merely of damages to 
cargo by sea water does not necessarily tend to establish that such 
damage was caused by a peril or danger of the seas. In that case the 
facts were that the explosion of a case of detonators, which were part 
of a cargo, burst open the side of the ship below the water line, and 
the sea water, rapidly flowing in through the opening made by the 
explosion, injured the plaintiff's sugar. It was held that although 
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the explosion and the infloAv of the water were concurrent causes of 
the damage, yet 'the explosion, and not the sea water, was the proxi- 
mate cause of damage, and that this damage was not occasioned by the 
perils of the sea within the exceptions in the bill of lading.' As well 
observed by counsel in the agreement at bar, the efficient cause of 
the damage sustained by the rice on board the Folmina must be sought 
in those conditions or events which caused or permitted the entrances 
of sea water. It cannot in reason be said that sea water was the 
efficient, the proximate cause of the cargo damage, because no other 
cause for that damage has been disclosed. As there must have been 
an efficient cause permitting the sea water to enter, so long as that 
cause remains undisclosed it cannot be said that the damage has been 
shown to have resulted from causes within the scope of a sea peril. 
Of course, where goods are delivered in a damaged condition plainly 
caused by breakage, rust, or decay, their condition brings them within 
an exception exempting from that character of loss, as the very fact 
of the nature of the injury shows the damage to be prima facie within 
the exception, and hence the burden is upon the shipper to establish 
that the goods are removed from its operation because of the negligence 
of the carrier. But, in a case like the one before us, where showing an 
injury by sea water does not, in and of itself, operate to bring the 
damage within the exception against dangers and accidents of-the sea, 
it follows that it is the duty of the carrier to sustain the burden of 
proof by showing a connection between damage by the sea water and 
the exception against sea perils. For the distinction between the two, 
see The Henry B. Hyde, 32 C. C. A. 534, 61 U. S. App. 147, 90 Fed. 114, 
116 ; TU Lennox, 90 Fed. 308, 309 ; The Patria, 68 C. C. A. 397, 132 Fed. 
971, 972." 

In Memphis Rd. Co. v. Reeves^ the United States Supreme Court, 
per Mr. Justice Miller, stated: "We are of opinion, then, that both 
the refusal to charge as requested and the charge actually given are 
properly before us for examination. As regards the first, we will only 
notice one of the rejected instructions, the fourth. It was prayed in 
these words : 

" 'When the damage is shown to have resulted from the immediate 
act of God, such as a sudden and extraordinary flood, the carrier would 
be exempt from liability, unless the plaintiff shall prove that the 
defendant was guilty of some negligence in not providing for the safety 
of the goods. That he could do so must be proven by the plaintiff, or 
must appear in the facts of the case.' 

"It is hard to see how the soundness of this proposition can be 
made clearer than by its bare statement. A common carrier assumes 
all risks except those caused by the act of Grod and the public enemy. 
One of the instances always mentioned by the elementary writers of 
loss .by the act of God is the case of loss by flood and storm. Now, 
when it is shown that the damage resulted from this cause immediately, 
he is excused. 

"What is to make him liable after this? No question of his negli- 
gence arises unless it is made by the other party. It is not necessary 
for him to prove that the cause was such as releases him, and then to 
prove affirmatively that he did not contribute to it. If, after he has 
excused himself by showing the presence of the overpowering cause, 
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it is charged that his negligence contributed to the loss, the proof of 
this must come from those who assert or rel}' on it." 

It is generally declared that, if the negligence of the carrier concurs 
with an act of God in producing a loss or injury, the carrier is not 
exempted from liability by showing that the immediate cause was the 
act of God, or some other excepted cause ; or, as otherwise, expressed, 
the carrier is responsible where the loss is caused by an act of God or 
other excepted cause, if the carrier's negligence mingles with it as an 
active and co-operative cause.* 

Where a railway company agreed with a compress company to 
receive and transport all cotton brought by its owners to the compress 
company, the railway company is not liable to the owners or insurers 
of such cotton for its destruction by fire, it having accumulated bj- 
reason of the delay of the railway company to furnish the transporta- 
tion, the neglect of the company to furnish transportation not being the 
direct and proximate cause of the loss by fire.^ 

Where there were two routes for sending goods by express, the 
one safe and the other hazardous, and yet the express company, in 
defiance of the wishes of the owner of the goods, rejects the safe and 
adopts the hazardous, and the goods are lost by robbery, the company 
is liable." 

In Constable v. National Steamship Co.'' the United States Su- 
preme Court, per Mr. Justice Brown, stated: "In law maritime a devia- 
tion is defined as a 'voluntary departure without necessity, or any rea- 
sonable cause, from the regular and usual course of the ship insured. ' 
Bouvier, Law Diet. 417; Hostetter v. Parh, 137 U. S. 30, 40, (34:568, 
572) ; Davis v. Garrett, 6 Bing. 716 ; Willimn v. Grant, 1 Conn. 487, 7 
Am. Dee. 235, as, for instance, where a ship bound from New York to 
Norwich, Conn., went outside of Long Island, and lost her cargo in a 
storm {Crosby v. Fitch, 12 Conn. 410, 31 Am. Dec. 745) or where a car- 
rier is guilty of unnecessary delay in pursuing a voyage, or in the trans- 
portation of goods by rail. Michaels v. Neiv York Cent. R. Co., 30 N. Y. 
564, 86 Am. Dec. 415. But, if such deviation be a customary incident of 
the voyage, and according to the known usage of trade, it neither avoids 
a policy of insurance, nor subjects the carrier to the responsibility of 
an insurer. Oliver v. Maryland Ins. Co., 11 U. S. 7 Cranch, 487 
(3:414) ; Columbian Ins. Co. v. Catlett, 25 U. S. 12 Wheat. 383 (6:644). 
Hostetter v. Park, 137 U. S. 30 (34:568), it was held to be no deviation, 
in the Pittsburg and New Orleans barge trade, to land and tie up a tow 
of barges, and detach from the tow such barge or barges as were desig- 
nated to take on cargo en route, and to tow the same to the several 
points where the cargo might be stored, it having been shown that 
such delays were within the general and established usage of the trade. 
So, in Grade v. Marine Ins. Co., 12 U. S. 8 Cranch, 75 (3:492), it was 
held to be no deviation to land goods at a lazaretto or quarantine sta- 
tion, if the usage of the trade permitted it, though by the bill of lading 
the goods were 'to be safely landed at Leghorn.' See also Phelps v. 
Hill (1891) IQ. B. 605." 

Where it becomes necessary for the carrier, by reason of some 
emergency not contemplated at the time of shipment, to change the 
Toute or method of transportation, it will not be liable for subsequent 
lo!-'s or injurv for which it is in general not responsible by law or by 
■contract.' 
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Where, while goods received by the first carrier are in transit, the 
connecting line notifies it that it cannot receive the goods and transport 
them to their destination because of a block in freight, this will not 
relieve the first carrier from liability for damages caused by the delay, 
where it fails to notify the shipper and give him an opportunity tO' 
dispose of the property or take measures for its preservation.^ 

In Memphis S C. Rd. Co. v. Beeves^" the United States Supreme 
Court, per Mr. Justice Miller, stated: "The second instructipn given 
by the court says that if, while the cars were so standing at Chattanooga 
they were submerged by a freshet which no human care, skill and pru- 
dence could have avoided, then the defendant would not be liable; but 
if the cars were brought within the influence of the freshet by the act 
of the defendant, and if the defendant or his agent had not so acted 
the loss would not have occurred, then it was not the act of God, and 
defendant would be liable. The fifth instruction given also tells the 
jury that if the damage could have been prevented by any means 
within the power of the defendant or his agents, and such means were 
not resorted to, then the jury must find for plaintiff. 

"In contrast with the stringent ruling here stated, and as expres- 
sive of our view of the law on this point, we cite two decisions by courts 
of the first respectability in this country. 

"In Morrison v. Davis, 20 Pa. St. 171, goods being transported on a 
canal were injured by the wrecking of the boat, caused by an ex- 
traordinary flood. It was shown that a lame horse used by defendants 
delayed the boat, which would otherwise have passed the place where 
the accident occurred in time to avoid the injury. The court held that 
the proximate cause of the disaster was the flood, and the delay caused 
by the lame horse the remote cause, and that the maxim, causa proxima,. 
non remota spectatur, applied as well to contracts of common carriers 
as to others. The court further held, that when carriers discover 
themselves in peril by inevitable accident, the law requires of them or- 
dinary care, skill, and foresight, which it defines to be the common pru- 
dence which men of business and heads of families usually exhibit 
in matters that are interesting to them. 

"In Denny v. B. B. Co., 13 Gray 481, the defendants were guilty 
of negligent delay of six days in transporting wool from Suspension 
Bridge to Albany, and while in their depot at the latter place a few 
days after, it was submerged by a sudden and violent flood in the 
Hudson Eiver. The court says that the flood was the proximate cause 
of the injury, and the delay in transportation the remote one ; that the 
doctrine we have just stated governs the liabilities of common carriers 
as it does other occupations and XJursuits, and it cites with approval 
the case of Morrison v. Davis, supra. 

"Of the soundness of this principle we are entirely convinced, and 
it is at variance with the general groundwork of the court's charge in 
this case." 

1. Jahn V. steamship Polmlna (1909), 212 U. S. 354, 20 Sup. Ct. Rep. 363, 53 L. Ed. 546; 
Clark V. Barnwell, (1851), 12 How. 272, 13 L. Ed. 985; Memphis & C. Rd. Co. t. 
Reeves, (1870), 10 Wall. 176, 19 L. Ed. 909; King v. Shepherd, 14 Fed. Cases No. 
7804, 3 Storey 349; Tompkins v. Duchess of Ulster, 24 Fed. Cases No. 14087- A. - 

2. John V. Steamship Folmlna, supra. 

3. Memphis & C. Rd. Co. v. Reeves, (1870), 10 Wall. 176, 19 L. Ed. 909. 

4. Caldwell v. Southern Express Co., 4 Fed. Cases No. 2303, 1 Flipp. 85. 
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5. St. Louis, I. M. & S. Ry. Co. v. Commercial Union Insurance Co., (1891), 139 U. S. 
223, 11 Sup. Ct. Rep. 554, 35 L. Ed. 154. See, Sclieffer v. Washington City, V. M. 
& a. S. Rd. Co., (1882), 105 U. S. 249, 26 L. Ed. 1070; Memphis & C. Rd. Co. v. 
Reeves, (1870), 10 Wall. 176, 19 L. Ed. 909, 10 Wall. 176; Empire State Cattle Co. 
V. Atchison, T. & S. F. Ry. Co., (1905), 135 Fed. Rep. 135, affirmed. Empire State 
Cattle Co. T. Atchison, T. & S. F. Ry. Co., (1906), 147 Fed. Rep. 457, 77 C, C. A. 601, 
affirmed. Empire State Cattle Co. v. Atchison, T. & S. F. Ry. Co., (1908), 52 L. Ed. 
931, 210 U. S. 1, 28 Sup. Ct. Rep. 607; Thomas v. Lancaster Mills (1896), 71 Fed. 
Rep. 481, 19 C. C. A. 88; Chicago, St. P. M. & 0. Ry. Co. v. Elliott, (1893), 55 Fed. 
Rep. 949, 5 C. C. A. 347; Scott v. Baltimore, C. & R. Steam-Boat Co., (1884), 19 Fed. 
Rep. 56. 

fi. United States v. Kuntze Bros., (1869), 8 Wall. 342, 19 L. Ed. 457. 

7. Constable v. National Steamship Co., (1894), 154 U. S. 51, 38 L. Ed. 903, 911, 14 
Sup. Ct. Rep. 1062. 

8. Empire State Cattle Co. v. Atchison, T. & S. F. Ry. Co., (1908), 210 U. S. 1, 28 Sup. 
Ct. Rep. 607, 52 L. Ed. 931. 

9. In Re Petersen, (1884), 21 Fed. Rep. 885. 

10. Memphis & C. Rd. Co. v. Reeves, (1870), 10 Wall. 176, 19 L. Ed. 909, 913. See, The 
Maggie Hammond v. Morland, (1870), 19 L. Ed. 772, 9 Wall. 435; Pearce v. Thomas 
Newton, (1889), 41 Fed. Rep. 106. 



2000-J. CoMMON-LAW LIABILITY OF THE INITIAL GABBIER FOE THE 

THROUGH TRANSPORTATION. 

In Smelt ser v. St. Loins & S. F. Rd. Co.^ ]\Ir. District Judge Rogers 
stated: "But let us look further as to what obligations were assumed 
in the bill of lading sued on. Did this bill of lading obligate the initial 
carrier to deliver the shipment of fruit to the consignee in New York, 
or was it discharged from all responsibility when it delivered the fruit 
to the Big 4 railroad at St. Louis station ? If its obligation required it 
to deliver the goods to the consignee at New York, is it not responsible 
to the shipper, independent of the Hepburn act without regard to where 
the loss occurred? It is a principle of law that no one can contract 
against his own negligence, and the carrier is the insurer of the goods 
in transit against everybody, except the act of God and the public 
enemy. 17 Wall. 357-381, 21 L. ed. 627. If the carrier undertakes to 
deliver the goods at a point requiring them to pass over connecting 
lines, are not such lines the carrier's agents, and why is not the carrier 
as much bound for its agent's negligence as for its own? The complaint 
and the bill of lading taken together show that the shipment of peaches 
was received by the defendant at Van Buren, Ark., consigned to Robert 
T. Cochran & Co. of New York, care of Big 4 and Empire line; that 
the freight and icing charges were agreed upon covering the shipment 
TO the point of destination; that the fruit was to pass over defendant's 
line to St. Louis station, and there to be delivered to the Big 4 railroad, 
the initial carrier guaranteeing the rates and charges to point of des- 
tination. The right to transfer the fruit en route, when the necessities 
of any carrier required was reserved in the contract made with the ini- 
tial carrier ; the charges were to be paid by the consignee on arrival 
at New York. Let us examine this contract in the light of the adjudi- 
cated cases, and see what construction shall be placed upon such a bill 
of lading and how the question above suggested should be answered. 

"In Tat/lor, Cleveland & Compa/iiy v. L. R. Miss. River S Texas 
R. R. Co., 32 Ark. 393, 29 Am. Rep. 1, the court said that the initial 
carrier can stipulate against liability for loss beyond its own line. 
R. R. Co. V. Lockwood, 17 Wall. 357, 21 L. Ed. 627. The facts in that 
case were very similar to those in this case. The common-law rule is 
exactly the reverse. R. R. Co. v. Lockwood, supra. In Railroad Co. v. 
Lockwood, Mr. Justice Bradley, whose erudition enabled him to adorn 
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any subject he treated, reviewed the decisions of a large number of the 
htates, as well as the decisions and the course of legislation in England 
on this subject, and deduced therefrom, among other things, the fol- 
lowing principles of law : First, a common carrier can stipulate against 
its common-law liability as long as the stipulations are reasonable and 
just, but it cannot stipulate against its own negligence, or that of its 
servants or agents; second, a common carrier cannot, by stipulation, 
lose its character generally as such and become a mere bailee; third, 
the federal courts are not bound by state decisions in this class of cases, 
it being a commercial question. That case did not involve the liability 
of an initial carrier beyond its own line; but the case of R. R. Co. v. 
R. R. Co., 110 U. S. 688, 4 Sup. Ct. 185, L. ed. 291, does involve that 
very question, and the court said : 

" 'At common law, a carrier is not bound to carry except on liis own line, and we 
think clear that if he contracts to go beyond he may, in the absence of statutory regu- 
lations to the contrary, determine for himself what agencies he will employ. His con- 
tract is equivalent to an extension of his line for the purpose of the contract, and if he 
holds himself out as a carrier beyond the line, so that he may be required to carry in 
that way for all alike, he may nevertheless confine himself in carrying to the particular 
route he chooses to use. He puts himself In no worse position, by extending his route 
with the help of others, than he would occupy if the means of transportations employed 
were all his own. He certainly may select his own agencies and his own associates 
for doing his own work.' 

"In Railroad Co. v. Pratt, 22 Wall. 123, 22 L. ed. 827, the suit was 
brought in Massachusetts by attachment, against the Ogdensburg & 
Lake Champlain R. R. Co., a New York corporation, which was the 
initial carrier, to recover from that company damages for the loss of 
certain horses shipped by plaintiff, who had put them in two cars of 
defendant company in New York, and which were burned to death, 
not on the defendant's road, but on the Vermont Central Railroad, a 
Vermont corporation connecting with the former, but not belonging 
to the same corporation. The Vermont railroad, near the southeastern 
boundary of Vermont, connected with another road which entered 
Boston. The horses were shipped from Potsdam, N. Y., to Boston, 
over these three roads. The contract price was $85 per car to Boston, 
and the contract itself is substantially the same as the one in this case, 
except there seems to have been no express contract limiting the lia- 
bility to the road on which the loss occurred. The fire which burned 
the cars resulted from a defective roof on the cars, which permitted 
the sparks to ignite the hay placed in them for the horses to stand on. 
The court said : 

" 'First. As to the power of the railroad company to contract as a common carrier 
for the transportation of property beyond the terminus of its own road. The distinction 
between the liability of a carrier, in carrying goods upon its own line, and in forwarding 
them when the duty to carry is at an end, is well defined. In the language of Mr. 
Justice Davis, in Railroad Company v. Manwfactnring Company, "it is the duty of the 
carrier, in the absence of any special contract, to carry safely to the end of his line, 
and to deliver to the next carrier in the route beyond. * * « » rpjjg j^jy result 
of the American cases limits the carrier's liability as such, when no special contract is 
made, to his own line, although there are cases which hold the liability as continuing the 
same throughout the whole route, and such is the English doctrine. A discussion on 
this point is unnecessary, as the judge on the trial held the rule as we have stated it, 
and as was most favorable to the defendants. He charged the jury that the defendants 
were only liable upon a contract to be proved that they had assumed a liability beyond 
that imposed by law. ^ * * Assuming the case to stand upon the general prin- 
ciples applicable to the question, the doctrine that a railroad company may subject itself 
to the obligations of a carrier beyond its own line has been distinctly held in the state 
of New York, where this contract was made; in the state of Massachusetts, where its 
performance was to be completed; and in the state of Vermont, where the alleged injury 
occured, the case of Curtis v. Buffalo & St. Lawrence Railroad, 24 N. Y. 269, it was held 
that this principle applied to connecting roads extending beyond the limits of the state. 
The single exception to this holding so far as we are aware, is in the state of Connecti- 
cut, where the contrary has been held by its Supreme Court. This case, however, does 
not stand upon the general principle only. By the statutes of New York it is enacted as 
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follows: "Any railroad company receiving freight for transportation shall be entitled 
to the same rights and subject to the same responsibilities as common carriers. When- 
ever two or more railroad companies are connected together, any company owning either 
of said roads receiving freight to be transported to any place on the line of either of 
said roads so connected shall be liable as common carriers for the delivery of such 
freight at such place. In case any such company shall become liable to pay any sum 
by reason of the neglect of any other company or companies, the company paying such 
sum may collect the same of the company by whose neglect it became so liable." This- 
statute is declared by Rapallo, J., in Root v. Great Western Railroad, 45 N. Y. 524, to 
be declaratory merely. We do not see that there is room to doubt the power of the 
company to make the contract in question.' 

"So here, I think the act declaratory merely, as to this precise 
point. The court then considered the question whether there was evi- 
dence to show that the initial carrier contracted to transport the horses 
beyond its own terminus, and over other roads, to Boston. There was 
oral evidence, and the waybill was also introduced. The court said : 

" 'This evidence shows that the oral engagement was "to carry his horses to Boston," 
not to carry to Rouse's Point and thence to forward to Boston, but "to carry" as well 
and as fully over the Vermont and Massachusetts roads as over the Ogdensburg road. 
Again, a specific price was agreed upon for transportation over the whole route. This 
was in accordance with the practice, and whether paid at Potsdam or at Boston was 
unimportant. This practice had been continued for years, and the jury had the right 
to hold the contract to be the same, without reference to prepayment or postpayment.. 
The Jury were justified in inferring that where a carrier fixes a price for transportation, 
over the whole route, that he makes the entire contract his own. One who carries simply 
over his own line, and thence forwards by other lines, would ordinarily, the jury may say, 
make or collect his own charges and leave the remaining charges to be collected by 
those performing the remaining service. Receipt of the entire pay affords a fair 
presumption of an entire contract. The language of the waybill is quite expressive. It 
describes "merchandise transported * * * from Potsdam to Boston." "Transported"' 
or "carried" are equivalent terms, and quite distinct from the idea of forwarding. 
Whether looked upon as a contract, or as a declaration, or as an admission simply, the 
way bill furnishes evidence that the Ogdensburg Company undertook to carry the horses 
to Boston. In Root v. Great 'Western, in speaking of the contract to transport as a 
common carrier over other lines, the court say: "Such an undertaking may be estab- 
lished by express contract, or by showing that the company held itself out as a carrier 
for the entire distance, or received freight for the entire distance, or other circumstances, 
indicating an understanding that it was to carry through." We think there was com- 
petent evidence before the jury that the company undertook to carry this property to- 
Boston, and. the jury having found such to be the fact, the other companies are to be 
deemed the agents of the defendants, for whose faults they are responsible.' 

"The question is considered, then, whether the Vermont road was 
the agent of the initial carrier, and the court said : 

" 'The authorities sustain the position taken by the judge at the trial. In New- 
Jersey 'Steam Navigation Gompanj/ v. Merchants Bank, 6 How. 344, 12 L. Ed. 465, Mr. 
Justice Nelson says: "If it is competent at all for the carrier to stipulate for the gross 
negligence of himself and servants or agents in the transportation of goods, it should 
be required to be done at least in terms that would leave no doubt as to the meaning or 
the parties." To this effect are the New York and Massachusetts cases before cited. 
In Railroad Gomvanj/ v. Manufacturing Company. 16 Wall. 318, 21 L. Ed. 297, it was 
declared that the court did not intend to relax the rule by which the liability of carriers 
were established. In Railroad Company v. Lockwood the following, among other 
propositions, were reiterated and established by the unanimous judgment of the court. 
(1) That a common carrier cannot lawfully stipulate for exemption from responsi- 
bility when such exemption is not just and reasonable in the eye of the law. (2) That 
it is not just and reasonable in the eye of the law for a common carrier to stipulate for 
exemption from responsibility when such exemption is not just and reasonable in the 
ieye of the law. (2) That it is not just and reasonable in the eye of the law for a. 
common carrier to stipulate for exemption from responsibility for the negligence of" 
himself or his servants. The judge at the trial of this case might have gone much 
further than he did, and have charged that if the jury found the company to have been 
negligent and careless in furnishing cars, they would not be relieved from responsibility,, 
although there had been an agreement that they should not be liable therefor.' 

"Bank of Kentucky v. Adams Express Company, 93 U. S. 174, 23 
L. Ed. 872, is a case strongly in point. The Southern Express Company 
had received in New Orleans, La., two packages of money to be deliv- 
ered to certain banks in Louisville, Ky. That company conveyed the 
packages to Humboldt, Tenn., and delivered them to Southern Express 
Company between Humboldt and Louisville. By reason of the negli- 
gence of the railroad company over which the packages were being 
carried, a trestle gave way, the car was precipitated below, the mes- 
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Henger disabled, and the packages burned by fire which started from 
the locomotive. The ordinary agreement between the express company 
and the railroad company for transporting express matter subsisted, 
and the two express companies were shown to be engaged in transport- 
ing the packages from New Orleans to Louisville, Ky. The question was 
whether the railroad company was the agent of the express company 
and therefore the express company liable, or was the railroad liable 
because of its own negligence to which the loss was directly attribut- 
able. The court said : 

" 'The railroad company, in transporting the messenger of the defendants and the 
express matter in his charge, was the agent of somebody; either of the express company, 
or of the shippers or consignees of the property. That it was the agent of the defen- 
dants is quite clear. It was employed by them and paid by them. The service it 
was called upon to perform was a service for the defendants; a duty incumbent upon 
them, and not upon the plaintiffs. The latter had nothing to do with the employment. 
It was neither directed by them, nor had they any control over the railroad company 
or its employes. It is true the defendants had also no control over the company or its 
servants; but they were its employers, presumably they paid for its service; and that 
service was directly and immediately for them. Control of the conduct of an agency 
is not in all cases essential to liability for the consequences of that conduct. If any 
one is to be affected by the acts or omissions, of persons employed to do a particular 
service, surely it must be he who gave the employment. Their acts become his, because 
done in his service and by his direction. Moreover, a common carrier who undertakes 
for himself to perform an entire service has no authority to constitute another person 
or corporation the agent of his consignor or consignee. He may employ a subordinate 
asency; but it must be subordinate to him, and not to one who neither employs it nor 
pays it, nor has any right to interfere with it.' 

"The court held the express companies liable saying; 

" 'Public policy demands that the right of the owners to absolute security against 
the negligence of the carrier, and of all persons engaged in performing the carrier's duty, 
shall not be taken away by any reservation in the carrier's receipt, or by any arrange- 
ment between him and the performing company.' 

"This doctrine is ably fortified by the case of Nashua Loch Com- 
pany V. Worcester and Nashua Railroad Company, 48 N. H. 339, 2 Am. 
Rep. 242. The opinion was delivered in 1869. In that case the authori- 
ties in England and America are collated, considered, and weighed in 
the light of reason and authority, and the convenience and necessities 
of commerce at that day, and the conclusion is this : 

" 'Where several common carriers are associated in a continuous line of trans- 
portation, and, in the course of the business, goods are carried through the connected 
line for one price under an agreement by which the freight money is divided among 
the associated carriers, in proportions fixed by the agreement; if the carrier at one end 
of the line receives goods to be transported though marked for a consignee at the other 
end of the line, and on delivery of the goods takes pay for transportation through, the 
carrier who so receives the goods is bound to carry them, or see that they are carried to 
their final destination, and is liable for an accidental loss happening in any part of the 
connected line.' 

"I need not multiply authorities, or take up further time in this 
matter. This court is bound by the cases in 110 U. S. 688, 4 Sup. Ct. 
385, 22 L. Ed. 291 and 22 Wall. 123, 22 L. Ed. 827, and the case in 48 
N. H. 339, 2 Am. Eep. 242, has his unqualified approval. 

"In the case at bar the bill of lading contains this provision : 

" 'When the words "Owners Risk" or the letters "0. R." are noted on this bill of 
lading, the shipper assumes the risk of all loss or damage to the property in the course of 
transportation, except that arising from carelessness of the carrier, its agents or em- 
ployes.' 

"It will thus be seen that there was no effort in this case on the 
part of the initial carrier to contract against its own carelessness, or 
that of its agents or employes. I conclude that prima facie the Big 4 
and the Empire lines were, under this contract as it now appears of 
record, the agents of the defendant, and that it could not contract 
.against its liability for the negligence of its own agents, and that the 
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seventh section of the act of June 29, 1906, strikes down the provision 
in the bill of lading exempting the defendant from liability for loss 
occurring on the lines of its agents or connecting carriers. 

"In Minnesota Iron Co. v. Kline, 199 U. S. 593-598, 26 Sup. Ct. 159, 
50 L. Ed. 322, that court said : 

" 'It Was not argued that the statute was bad as interfering unduly with freedom 
of contract. There is no doubt that that freedom may be limited where there are visible 
reasons of public policy for the limitation. Holden v. Hardy, 169 U. S. 366-391, 18 Sup. 
Ct. 388, 42 L. Ed. 780.' 

"Instances of this may be found under the decisions based on 
state statutes. Hooper v. California, 155 IT. S. 648, 15 Sup. Ct. 207, 
39 L. Ed. 2^1; Holden v. Hardy, 169 U. S. 366, 18 Sup. Ct. 388, 42 L. Ed. 
780; Orient Ins. Co. v. Daggs, 172 U. S. 557, 19 Sup. Ct. 281, 43 L. Ed. 
552; Ozan Lbr. Co. v. Union Co. Nat. Bank of hid. (1907), 207 U. S. 
251, 28 Sup. Ct. 89, 52 L. ed. 195." 

In Atlantic C. L. Rd. Co. v. Riverside Mills'^ the United States Su- 
preme Court, per Mr. Justice Lurton, stated: "Independently of the 
Carmack amendment the carrier, when tendered property for such 
transportation, might elect to contract to carry to destination, in which 
case it necessarily agreed to do so through the agency of other and 
independent carriers in the line ; or, it might elect to carry safely over 
its own lines only, and then deliver to the next carrier, who would then 
become the agent of the shipper. In the first case the receiving car- 
rier's liability as carrier extends over the whole route, for, on obvious 
grounds, the principal is liable for the acts of its agent. In thp other 
case its carrier liability ends at its own terminal, and its further lia- 
bility is merely that of a forwarder. Having this power to make the 
one or the other contract, the only question which has occasioned a con- 
flict in the decided cases was whether it, in the particular case, made 
the one or the other. 

"The general doctrine accepted by this court, in the absence of 
legislation, is, that a carrier, unless there be a special contract, is only 
bound to carry over its own line, and then deliver to a connecting car- 
rier. That such an initial carrier might contract to carry over the 
whole route was never doubted. It is equally indisputable that if it 
does so contract, its common-law carrier liability will extend over the 
entire route. Ohio £■ M. R. Co. v. McCarthy, 96 U. S. 258, 266, 2\- L. ed. 
693, 696; Ogdcnshurg £ L. C. R. Co. v. Pratt, 22 Wall. 123, 22 L. Ed. 
827; Northern P. R. Co. v. American Trading Co., 195 U. S. 439, 49 L. 
ed. 269, 25 Sup. Ct. Rep. 84; Mu^champ v. Lancaster-S P. R. Co., 8 
Mees. & ^\. 421. 

"The English cases beginning with Muschamp v. Lan-caster P. R. 
Co., supra, decided in 1841, down to Bristol & E. R. Co. v. Collins, 7 
H. L. Cas. 194, have consistently held that the mere receipt of property 
for transportation to a point beyond the line of the receiving carrier, 
without any qualifying agreement, justified an inference of an agree- 
ment for through transportation, and an assumption of full carrier 
liability by the primary carrier. The ruling is grounded upon consid- 
erations of public policy and public convenience, and classes the receipt 
of goods so designated for a point beyond the carrier lines as a holding 
out to the public that the carrier has made its own arrangements for 
the continuance by a connecting carrier of the transportation after the 
goods leave its own line. There are American cases which take the 
same view of the question of evidence thus presented. Some of them 
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are Louisville & N. R. Co. v. Campbell, 7 Heisk, 257; Alabama & G. 8. 
R. Co. V. Mt. Vernon Co., 84 Ala., 175, 4 So. 356 ; Central R. Co. v. 
Hasselkus, 91 Ga. 384, 44 Am. St. Eep. 37, 17 S. E. 838 ; Beard v. St. 
Louis A. S T. H. R. Co., 79 Iowa, 531, 44 N. W. 803; Kyle v. Laurens 
R. Co., 10 Eich. L. 382, 70 Am. Dec. 231 ; Erie R. Co. v. Wilcox, 84 HI. 
240, 25 Am. Rep. 451 ; East Tennessee S V. R. Co. v. Rogers, 6 Heisk, 
143, 19 Am. Rep. 589. 

"Upon the other hand, many American courts have repudiated the 
English rule which holds the carrier to a contract for transportation 
over the whole route, in the absence of a contract clearly otherwise, 
and have adopted the rule that unless the carrier specifically agrees 
to carry over the whole route, its responsibility as a carrier ends with 
its own line ; and that, for the continuance of the shipment, its liability 
is only that of a forwarder. The conflict has therefore been one as to 
the evidence from which a contract for through carriage to a place 
beyond the hne of the receiving carrier might be inferred. 

"In this conflicting condition of the decisions as to the circum- 
stances from which an agreement for through transportation of prop- 
erty designated to a point beyond the receivingv carrier's line might be 
inferred. Congress, by the act here involved, has declared, in substance, 
that the act receiving property for transportation to a point in another 
state, and beyond the line of the receiving carrier, shall impose on such 
receiving carrier the obligation of through transportation, with carrier 
liability throughout. But this uncertainty of the nature and extent 
of the liability of a carrier receiving goods destined to a point beyond 
its own line was not all which might well induce the interposition of the 
regulating power of Congress. Nothing has perhaps contributed more 
to the wealth and prosperity of the country than the almost universal 
practice of transportation companies to co-operate in making through 
routes and joint rates. Through this method, a situation has been 
l)rought about by which, though independently managed, connecting 
carriers become in effect one system. This practice has its origin in 
the mutual interests of such companies and in the necessities of an 
expanding commerce. 

"In the leading case of Muscha/mp v. Lancaster & P. R. Co., cited 
above. Lord Abinger defended the inference of a contract for through 
carriage from the mere receipt of a package destined to a point beyond 
the line of the receiving carrier upon the known practice in his day of 
such carriers. Upon this subject, in speaking of connecting lines of 
railway, he said: 'These railway companies, though separate in them- 
selves, are in the habit, for their own advantage, of making contracts, 
of which this was one, to convey goods along the whole line, to the 
ultimate terminus, each of them being agents of the other to carry 
them forward, and each receiving their share of the profits from the 
last.'" 

1. Smeltzer v. St. Louis & S. F. Rd. Co., (1908), 158 Fed. Rep. 649, 661, et seq. 

2. Atlantic C. L. Rd. Co. v. Riverside Mills (1911), 219 U. S. 186, 31 Sup. Ct. Rep. 
164, 55 L. Ed. 167, 178, et seq. 

2000-K. LliBILITY OF EXPEESS COMPANY AS A FOEWARDEE. 

In Reid v. Fargo^ the United States Supreme Court held that an 
express company which accepted in London an automobile to be shipped 
to New York, and, having boxed the same, shipped it by an ocean car- 
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rier without declaring its value, taking from the steamship company 
a bill of lading limiting liability to $100 unless a greater value is de- 
clared and extra freight paid, was secondarily liable to the owner, 
where the car was seriously damaged through the negligence of steve- 
dores employed by the steamship company to discharge the cargo, even 
though the express company be regarded as a mere forwarding agent. 
Mr. Chief Justice White, in delivering the opinion of the court, stated : 
"It is conceded that if the grounds relied upon to fix liability as against 
the Express Company, the steamship company, and Hogan & Sons are 
established, there is a right to an independent recovery as to each, 
whatever may be the recourse of these parties to recover over as 
against each other. Which of the defendants, if any, was liable pri- 
marily for the loss, is, then, to be considered. We first approach this 
question from the point of view of Hogan & Sons, because undoubtedly 
that company was in possession and control of the car at the time it 
dropped into the river and was damaged. While there is some confu- 
sion and various slight contradictions in the testimony, we are of the 
opinion that the trial court was right in holding that the loss occurred 
through fault of Hogan & Sons, and therefore that the court below erred 
in reversing the decree against that company. And without undertak- 
ing to review the testimony, to all of which we have given a careful con- 
sideration, we content ourselves with briefly pointing out the general 
points of view which have led us to the conclusion stated. Without say- 
ing that the mere fact of the dropping of the automobile into the water 
in the course of delivery from the ship 's hold to the pier serves to speak 
for itself on the issue of responsibility, that is, to bring the case within 
the principle of res ipsa loquitur, we are of the opinion that, by anal- 
ogy, the case well illustrates that rule for this reason: Some cause 
must be found for the dropping of the car into the river, and only two 
theories on this subject may be deduced from the proof; either that tLe 
Hccident to the car occurred without fault, as the result of breaking 
of the rope composing the sling because of some unseen and hidden 
defect in such rope, or that it was occasioned by some act of negligence 
or want of care in handling the car. The first, we are of opinion, is 
without any substantial support in the proof ; in fact, to accept it would 
conflict with direct and positive proof to the contrary. That view, 
therefore, could only be sustained by substituting imagination for 
proof. The second, on the contrary, we are of opinion, finds cogent 
support from the proof which could only be escaped by overthrowing 
it by the process of imagination to which we have just referred. It is 
unquestioned that when the sling was put around the box containing 
the car, preparatory to attaching the hook in order to hoist it, no blocks 
or other means were used to prevent the rope from being worn or cut, 
by the edges of the box. The presumption that the rope was strong 
and efficient, arising from the fact that it held the weight of the box until 
it was lifted above the hatch, and until, by the swinging motion, the 
danger of straining or cutting of the ropes upon the edges was more 
likely to result, gives adequate ground for the inference that such cut- 
ting and straining occurred and led to the severance of the rope, and 
the precipitation of the car into the water. And this inference is sup- 
ported by various other circumstances which we do not stop to recapit- 
ulate. 

"Were the Steamship Company and the Express Company, in the 
order stated, liable to Reid, the libellant, dependent upon his inability 



"§2000] TRAFFIC LAW SEEVICE 36 

to make under execution the amount of the decree from Hogan & Sons, 
is, then, the only remaining question. In substance this question, how- 
ever, is negligible since, in the argument at bar, it was conceded that 
T. Hogan & Sons, Incorporated, were amply solvent, and that there 
was no question of their ability to respond to any decree which might 
be rendered against them. To avoid, however, all miscarriage of right 
from any possible, though improbable, change of conditions, without 
jcoing into detail or stating the considerations which control our con- 
clusion on the subject, we content ourselves with saying, first, that as 
to the steamship company we are of the opinion that, on the failure to 
make the amount of the decree against Hogan & Sons, the libeUant will 
be entitled to recover over against that company to the amount of 
$100, to which its liability was limited, as stated in the bill of lading 
under which the shipment was made; second, that even looking upon 
the Express Company as a forwarder, under the circumstances of the 
ease and the terms of the bill of lading under which the car was shipped 
by that company, the trial court rightly held it liable, and that recovery 
against it on failure to enforce the decree against Hogan & Sons will 
also obtain. ' " 

1. Reid V. Fargo, (1916), 241 U. S. 544, 36 Sup. Ct. Rep. 712, 60 L. Ed. 1156. 

2. Ibid. 



LlOOO-L. Liability of intermediate and terminal carriers at common 

LAW. 

The law is well settled in this country that each carrier on a 
through bill of lading is liable only as respects his own line, in the 
absence of ditferent understanding. Such different understanding may 
be shown, however, either by express contract, or the existence of cir- 
cumstances from which it should be inferred.^ 

1. Harding v. International Navigation Co. (1882), 12 Fed. Rep. 168, citing, Ogdens- 
b;u-3 a L. 0. Rd. Co. v. Pratt (1875), 22 Wall. 123, 22 L. Ed. 827. 



2000-M. Duty of shipper or consignee to prevent increasing of loss. 

The consignee of perishable goods arriving at destination in bad 
condition discharged its whole duty to the carrier to save it .from 
]-esulting loss where it sold the damaged goods for the best price which 
they would bring.^ 

1. Gulf, C. & S. F. Ry. Co. v. Texas Packing Co. (1917), 244 U. S. 31, 37 Sup. Ct. Rep. 
487, 61 L. Ed. 970. 



2000-K. Damages for mental suffering only are not recoverable 
from a carrier on account of its delay in the delivery of 
an interstate shipment. 

Damages for mental suffering only are not recoverable from a 
-carrier on account of its delay in the delivery of an interstate shipment.^ 

1. Southern Express Co. v. Byers (1916), 240 U. S. 612, 36 Sup. Ct. Rep. 410, 60 L. 
Ed. 825. 
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2000-O. Benefits of insueance. 

The fact that a cargo insurer has paid a loss due to the fault of 
the ship does not preclude a recovery from the vessel owner who is 
primarily liable therefor, and it is immaterial whether the action is 
brought in the name of the insurer or of the insured for its benefit/ 

As between a common carrier of goods and an underwriter upon 
them, the liability to the owner for their loss or destruction is pri- 
marily upon the carrier, while the liability of the insurer is only sec- 
ondary.^ 

An underwriter, who has paid a loss, is entitled to recover what 
he has paid by a suit in the name of the assured against a carrier who 
caused the loss.^ 

In Hall v. Nashville & C. Rd. Go.^ the United States Supreme Court, 
per Mr. Justice Strong, stated: "It is too well settled by the authori- 
ties to admit of question that, as between a common carrier of goods 
and an underwriter upon them, the liability to the owner for their 
loss or destruction is primarily upon the carrier, while the liability 
of the insurer is only secondary. The contract of the carrier may not 
be first in order of time, but it is first and principal in ultimate liabiUty. 
In respect to the ownership of the goods, and the risk incident thereto, 
the owner and the insurer are considered but one person, having to- 
gether the beneficial right to the indemnity due from the carrier for a 
breach of his contract, or for non-performance of his legal duty. Stand- 
ing thus, as the insurer does practically, in the position of a surety, stip- 
ulating that the goods shall not be lost or injured in consequence of the 
peril insured against, whenever he has indemnified the owner for the 
loss, he is entitled to all the means of indemnity which the satisfied 
owner held against the party primarily liable. His right rests upon 
familiar principles of equity. It is the doctrine of subrogation, de- 
pendent not at all upon privity of contract, but worked out through the 
right of the creditor or owner. Hence, it has often been ruled that an 
insurer, who has paid a loss, may use the name of the assured in an 
action to obtain redress from the carrier whose failure of duty caused 
the loss. It is conceded that this doctrine prevails in cases of marine 
insurance, but it is denied that it is applicable to cases of fire insur- 
ance upon land, and the reason for the supposed difference is said to be 
that the insurer in a marine policy becomes the owner of the lost or 
injured property by abandonment of the assured, while in land policies 
there can be no abandonment. But it is a mistake to assert that the 
right of insurers in marine policies to proceed against a carrier of the 
goods, after they have paid a total loss, grows wholly, or even prin- 
cipally, out of any abandonment. There can be no abandonment where 
there has been total destruction. There is nothing upon which it can 
operate, and an insured party may recover for a total loss without it. 
It is laid down in PhiUips on Insurance, Sec. 1723, that 'a mere pay- 
ment of a loss, whether partial or total, gives the insurers an equitable 
title to what may afterwards be recovered from other parties on 
account of the loss' and that 'the effect of a payment of a loss is equiv- 
alent in this respect to that of abandonment.' There is, then, no 
reason for the subrogation of insurers by marine policies to the rights 
of the assured against a carrier by sea which does not exist in support 
of a like subrogation in case of an insurance against fire on land. Nor 
do the authorities make any distinction between th'i cases, though a 
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carrier may, by stipulation with the owner of the goods., obtain the 
benefit of the insurance. . 

"In Gales v. Hailman, 11 Pa. St. 515, it was ruled that a shipper 
who had received from his insurer the part of the loss insured against, 
might sue the carrier on the contract of bailment in his own right, 
not only for the unpaid balance due to himself, but as trustee for what 
had been paid by the insurer in aid of the carrier, and that the court 
would restrain the carrier from setting up the insurer's payment of 
his part of the loss as partial satisfaction. So in Hart v. R. B. Co., 
13 Met. 99, it was held that where underwriters had paid a loss by fire 
caused by a locomotive of a railroad corporation, the owner might 
recover also from the Corporation for the use of the underwriters, 
and that he could not release the action brought by them in his name. 
There is, also, a large class of cases in which attempts have been made 
by insurers who had paid a loss to recover from the party in fault 
for it, by suit in their own right, and not in the right of the assured. 
Such attempts have failed, but in all the cases it has been conceded 
that suits might have been maintained in the name of the insured 
party for the use of the insurer. Rockingham, Ins. Co. v. Bosher, 39 Me. 
253 ; Peoria Ins. Co. v. Frost, 37 111. 333 ; Comi. Mut. Life Ins. Co. v. 
N. I. & N. H. B. B. Co., 25 Conn. 265. And such is the English doc- 
trine settled at an early period. Mason v. Sainsburg, 3 Doug. 60 (26 
C. S.) ; Yates v. Whyte, 4 Bing., N. C. 272; Clarh v. BlytUng, 2 B. & C, 
254; Bandal v. Cochran, 1, Ves. 98." 

In St. Louis, I. M. S 8. By. Co. v. Commercial Union Insurance Co.' 
the United States Supreme Court, per Mr. Justice Gray, stated: "In 
fire insurance, as in marine insurance, the insurer, upon paying to the 
assured the amount of a loss of the property insured, is doubtless 
subrogated in a corresponding amount to the assured 's right of action 
against any other person responsible for the loss. But the right of the 
insurer against such other person does not rest upon any relation of 
contract or of privity between them. It arises out of the nature of the 
contract of insurance as a contract of indemnity and is derived from 
the assured alone, and can be enforced in his right only. By the strict 
rules of the common law, it must be asserted in the name of the assured ; 
in a court of equity or of admiralty, or under some state codes, it may 
be asserted by the insurer in his own name ; but in any form of remedy 
the insurer can take nothing by subrogation but the rights of the as- 
sured; and if the assured has no right of action, none passes to the 
insurer. Hall v. Nashville & C. B. Co., 80 U. S. 13 Wall 367, 370, 372 
[20: 594, 596, 597] ; Mobile & M. B. Co. v. Jurey, 111 U. S. 584, 593 
[28 : 527, 531] ; Phoenix Ins. Co. v. Erie & W. Tra/nsp. Co., 117 U. S. 
312, 321 [29: 873, 878] ; Liverpool S G. W- 8. Co. v. Phomix Ins. Co., 
129 U. S. 397. 462 [32 : 788, 799] ; Connecticut F. Ins. Co. v. Erie B. Co., 
73 N. Y. 399; Piatt v. Bichmond, Y. B. S C. B. Co., 108 N. Y. 358, 11 
Cent. Eep. 101." 

1. SteamshlD WeUesley Co. v. Hooper & Co. (1911). 185 Fed. Rep. 733, 108 C. C. A, 71. 

2. HaU T. Nashville & C. Kd. Co. (1872), 13 Wall. 367, 20 L. Ed. 594. 

3. Ibid. 

^ Ibid. See also, The Propeller Monticello v. Mollison (1855), 15 L. Ed. 68, 17 How. 

152: Steamship Wellesley Co. v. Hooper (1911), 185 Fed. Rep. 733, 108 C. C. A. 71; 

Nord-Deutscher Lloyd v. President, etc. of Insurance Co. of North America (1901), 

110 Fed. Rep. 420, 49 C. C. A. 1. 
5. St. Louis, I. M. & S. Ry. Co. v. Commercial Union Insurance Co. (1891), 139 U. S. 

233, 38 L. Ed. 154, 157, 11 Sup. Ct. Rep. 554. 
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2000-P. Invalidity of provisions op shipping contract exempting 

CARRIER PROM NEGLIGENCE. 

In New York C. Rd. Co. v. LocTiwood,^ the United States Supreme 
Court, per Mr. Justice Bradley, stated: "The plaintiff in this was a 
drover, injured wilst traveling on a stock train of the defendants, pro- 
ceeding from Buffalo to Albany, and the suit was brought to recover 
damages for the injury. He had cattle in the train and had been re- 
quired at Buffalo to sign an agreement to attend to the loading, trans- 
porting and unloading of his cattle and to take all risk of injury to 
them and of personal injury to himself, or whoever went with the 
cattle; and received what is called a drover's pass, certifying that he 
had shipped sufficient stock to pass free to Albany, but declaring that 
the acceptance of the pass was to be considered a waiver of all claims 
for damages or injuries received on the train. The agreement stated 
its consideration to be the carrying of the plaintiff's cattle at less than 
tariff rates. It was shown on the trial that these rates were about 
three times the ordinary rates charged, and that no drover had cattle 
carried on these terms; but all signed similar agreements to that 
which was signed by the plaintiff and received smilar passes. Evi- 
dence was given on the trial tending to show that the injury complained 
of was sustained in consequence of negligence on the part of the defend- 
ants or their servants ; but they insisted that they were exempted by the 
terms of the contract from responsibility for all accidents, including 
those occurring from negligence, at least, the ordinary negligence of 
their servants, and requested the judge so to charge. This he refused 
and charged that if the jury were satisfied that the injury occurred 
without any negligence on the part of the plaintiff, and that the negli- 
gence of the defendants caused the injurj^, they must find for the plain- 
tiff, which they did. 

"It is unecessary to notice the subordinate points made, as we are 
of opinion that all the questions of fact were fairly left to the jury, 
and that the whole controversy depended on this main question of law. 

"It may be assumed in limine, that the case was one of carriage 
for hire; for though the pass certifies that the plaintiff was entitled 
to pass free, yet his passage was one of the mutual terms of the ar- 
rangement for carrying his cattle. The question is, therefore, dis- 
tinctly raised, whether a railroad company carrying passengers for 
hire, can lawfully stipulate not to be answerable for their own or their 
servants' negligence in reference to such carriage. 

"As the duties and responsibilities of public carriers were pre- 
scribed by public policy, it has been seriously doubted whether the 
courts did wisely in allowing that policy to be departed from without 
legislative interference, by which needed modifications could have been 
introduced into the law. But the great hardship on the carrier in cer- 
tain special cases where goods of great value or subject to extra risk 
were delivered to him without notice of their- character, and where 
losses happened by sheer accident, without any possibility of fraud or 
collusion on Ms part, such as by collisions at sea, accidental fire, etc., 
led to a relaxation of the rule to the extent of authorizing certain ex- 
emptions from liability in such cases to be provided for, either by public 
notice brought home to the owners of the goods, or by inserting exemp- 
tions from liability in the bill of lading, or other contract of carriage. 
A modification of the strict rule of responsibility exempting the car- 
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rier from liability for accidental losses, where it can be safely done, 
enables the carrying interest to reduce its rates of compensation; 
thus proportionally relieving the transportation of produce and mer- 
chandise from some of the burden with which it is loaded. 

"The question is, whether such modification of responsibility by 
notice or special contract may not be carried beyond legitimate bounds, 
and introduce evils against which it was the direct policy of the law 
to guard; whether, for example, a modification which gives license 
and immunity to negligence and carelessness on the part of a public 
carrier or his servants, is not so evidently repugnant to that policy 
as to be altogether null and void; or, at least, null and void under 
certain circumstances. 

"In the case of sea-going vessels. Congress has, by the act of 1851, 
relieved ship-owners from all responsibility for loss by fire unless 
caused by their own design or neglect, and from responsibility for loss 
of money and other valuables named unless notified of their character 
and value; and has limited their liability to the value of ship and 
freight, where losses happen by the embezzlement or other act of the 
master, crew or passengers, or by collision, or any cause occurring 
without their privity or knowledge. But the master and crew them- 
selves are held responsible to the parties injured by their negligence 
or misconduct. Similar enactments have been made by state legisla- 
tures. This seems to be the only important modification of previ- 
ously existing law on the subject, which in this country has been affected 
by legislative interference. And by this, it is seen, that though in- 
tended for the relief of the ship-owner, it still leaves him liable to the 
extent of his ship and freight for the negligence and misconduct of his 
employees and liable without limit for his own negligence. 

"It is true that the first section of the above act relating to loss 
by fire has a proviso, that nothing in the act contained shall prevent 
the parties from making such contract as they please, extending or 
limiting the liability of ship-owners. This proviso, however, neither 
enacts nor affirms anything. It simply expresses the intent of Con- 
gress to leave the right of contracting as it stood before the act. 

"The courts of New York, where this case arose, for a long time 
resisted the attempts of common carriers to limit their common law 
liability, except for the purpose of procuring a disclosure of the char- 
acter and value of articles liable to extra hazard and risk. This they 
were allowed to enforce by means of a notice of non-liability if the 
disclosure was not made. But such announcements as 'all baggage 
at the risk of owner,' and such exceptions in bills of lading as 'this 
company will not be responsible for injuries by fire, nor for goods lost, 
stolen or damaged, ' was held to be unavailing and void, as being against 
the policy of the law. Cole v. Goodwin, 19 Wend. 257 ; Gould v. Hill, 2. 
Hill. 623. 

"But since the decision in the case of Nav. Go. v. Merc. Bank by 
this court, in January term, 1848, 6 How. 344, it has been uniformly 
held, as well in the courts of New York as in the Federal courts, that 
a common carrier, may, by special contract, limit his common-law 
liability; although considerable diversity of opinion has existed as- 
to the extent to which such limitation is admissible. 

"The case of Nav. Go. v. Merch. Bank above adverted to, grew 
out of the burning of the steamer Lexington. Certain money belonging 
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to the bank had been intrusted to Harnden's Express, to be carried to 
Boston, and was on board the steamer when she was destroyed. By 
agreement between the steamboat company and Harnden, the crate 
of the latter and its contents were to be at his sole risk. The court 
held the agreement valid, so far as to exonerate the steamboat com- 
pany from the responsibility imposed by law; but not to excuse them 
for misconduct or negligence, which the court said it would not presume 
that the parties intended, to include, although the terms of the con- 
tract were broad enough for that purpose, and that inasmuch as the 
company had undertaken to carry the goods from one place to another, 
they were deemed to have incurred the same degree of responsibility as 
that which attaches to a private person engaged casually in the like 
occupation, and were, therefore, bound to use ordinary care in the 
custody of the goods, and in their delivery, and to provide proper 
vehicles and means of conveyance for their transportation ; and as the 
court was of opinion that the steamboat company had been guilty of 
negligence in these particulars, as well as in the management of the 
steamers during the fire, they held them responsible for the loss. 

"As this has been regarded as a leading case, we may pause for a 
moment to observe that the case before us seems almost precisely within 
the category of that decision. In that case, as in this, the contract was 
general, exempting the carrier from every risk and imposing it all upon 
the party ; but the court would not presume that the parties intended to 
include the negligence of the carrier or his agents in that exception. 

"It is strenuously insisted, however, that as negligence is the 
only ground of liability in the carriage of passengers, and as the con- 
tract is absolute in its terms, it must be construed to embrace negli- 
gence as well as accident, the former in reference to passengers, and 
both in reference to the cattle carried in the train. As this argument 
seems plausible, and the exclusion of a liability embraced in the terms of 
exemption on the ground that it could not have been in the mind of the 
parties is somewhat arbitrary, we will proceed to examine the ques- 
tion before propounded, namely; whether common carriers may excuse 
themselves from liability for negligence. In doing so we shall first 
briefly review the course of decisions in New York, on which great 
stress has been laid, and which are claimed to be decisive of the ques- 
tion. Whilst we cannot concede this, it is, nevertheless, due to the 
courts of that state to examine carefully the grounds of their deci- 
sion and to give them the weight which they justly deserve. We think 
it will be found, however, that the weight of opinion, even in New 
York, is not altogether on the side that favors the right of the carrier 
to stipulate for exemption from the consequence of his own or his 
servant's negligence. 

' ' The first recorded case that arose in New York after the before- 
mentioned decision in this court, involving the right of a carrier to limit 
his liability, was that of Dorr v. Nav. Co., decided in 1850. 4 Sandf. 
136. This case also arose out of the burning of the Lexington, under a 
bill of lading which excepted from the company's risk 'danger of fire, 
water, breakage, leakage, and other accidents.' Judge Campbell, 
delivering the opinion of court, says: 'A common carrier has in truth 
two distinct liabilities — the one for losses by accident or mistake, where 
he is liable as an insurer; the other for losses by default of negli- 
gence, where he is answerable a.= an ordinary bailee. It would cer- 
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tainly seem reasonable that he might by express special contract, re- 
strict his liability as insurer; that he might protect himself against 
misfortune, even though public policy should require that he should 
not be permitted to stipulate for immunity where the loss occurs from 
his own default or neglect of duty. Such we understand to be the 
doctrine laid down in the case of Nav. Co. v. Merch. Bh., supra, and 
such we consider to be the law in the present case. ' And in Stoddard 
V. B. Co., 5 Sandf. 180, another express case, in which it was stipulated 
that the express company should be alone responsible for all losses. 
Judge Duer, for the court, says : " ' Conforming our decision to that of 
the Supreme Court of the United States, we must, therefore, hold: 
1. That the liability of the defendants as common carriers, was re- 
stricted to the terms of the special agreement between them and Adams 
& Co., and that this restriction was valid in law. 2. That by the just 
interpretation of this agreement the defendants were not to be exoner- 
ated from all losses, but remained liable for such as might result from 
the wrongful acts, or the want of due care and diligence of themselves or 
their agents and servants. 3. That the plaintiffs claiming through 
Adams & Co. are bound by the special agreement.' That same view 
was taken in subsequent cases. Parsons v. Monteath, 13 Barb. 353; 
Moore v. Evans, 14 Barb. 524, all of which show that no idea was then 
entertained of sanctioning exemptions of liability for negligence. 

"It was not till 1858, in the case of Welles v. B. B. Co., 26 Barb. 
641, that the Supreme Court was brought to assent to the proposition 
that a common carrier may stipulate against responsibility for the 
negligence of his servants. That was the case of a gratuitous passenger 
traveling on a free ticket, which exempted the company from liability. 
In 1862 the court of appeals by a majority affirmed this judgment (24 
N. Y. 181) and in answer to the suggestion that public policy required 
that railroad companies should not be exonerated from the duty of 
carefulness in performing their important and hazardous duties, the 
court held that the case of free passengers could not seriously affect 
the incentives to carefulness, because there were very few such, com- 
pared with the great mass of the traveling public. Perkins v. B. Co., 
24 N. Y. 196, was also the case of a free passenger, with a similar 
ticket, and the court held that the indorsement exempted the company 
from all kinds of negligence of its agents; gross as well as ordinary; 
that there is, in truth, no practical distinction in the degrees of negli- 
gence. 

"The next cases of importance that arose in the New York courts, 
were those drover's passes, in which the passenger took aU responsi- 
bility of injury to himself and stock. The first was that of Smith v. B. 
B. Co., 29 Barb. 132, decided in March, 1859. The contract was pre- 
cisely the same as that in the present case. The damage arose from a 
flattened wheel in the car, which caused it to jump the track. The 
Supreme Court, by Hogeboom, J., held that the railroad company was 
liable for any injury happening to the passenger, not only by the gross 
negligence of the company's servants, but by ordinary negligence 
on their part. 'For my part,' says the Judge, 'I think not only gross 
negligence is not protected by the terms of the contract, but what is 
termed ordinary negligence, or the withholding of ordinary care, is not 
so protected. I think, notwithstanding the contract, the carrier is 
responsible for what, independent of any peculiar responsibility at- 
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tached to his calling or employment, would be regarded as fault or mis- 
conduct on his part.' The Judge added that he thought the carrier 
might, by positive stipulation, reheve himself to a limited degree from 
the consequences of his own negligence or that of his servants. But, 
to accomplish that object, the contract must be clear and specific in its 
terms, and plainly covering such a case. Of course, this remark was 
extrajudicial. The judgment itself was affirmed by the court of ap- 
peals in 1862 by a vote of five judges to three, 24 N. Y. 222. Judge 
Wright strenuously contended that it is against public policy for a 
carrier of passengers, where human life is at stake, to stipulate for 
immunity for any want of care. 'Contracts in restraint of trade are 
void' he says, 'because they interfere with the welfare and convenience 
of the state; yet the state has a deep interest in protecting the lives 
of its citizens.' He argued that it was a question affecting the public, 
and not alone the party who is carried. Judge Sutherland agreed in 
substance with Judge Wright. Two other judges held that if the party 
injured had been a gratuitous passenger the company would have been 
discharged, but in their view he was not a gratuitous passenger. One 
Judge was for afiirmance, on the ground that the negligence was that 
of the company itself. The remaining three judges held the contract 
valid to the utmost extent of exonerating the company, notwithstanding 
the grossest neglect on the part of its servants. 

"In that case, as in the one before us, the contract was general 
in its terms, and did not specify negligence of agents as a risk assumed 
by the passenger, though by its generality it included all risks. 

"The next case, Bissell v. R. R. Co., 29 Barb. 602, first decided in 
September, 1859, differed from the preceding in that the ticket ex- 
pressly stipulated that the railroad company should not be liable under 
any circumstances 'whether of negligence by their agents or other- 
wise,' for injury to the person or stock of the passenger. The latter 
was killed by the express train running into the stock train, and the 
jury found that his death was caused by the gross negligence of the 
agents and servants of the defendants. The Supreme Court held that 
gross negligence (whether of servants or principals) cannot be excused 
by contract in reference to the carriage of passengers for hire, and 
that such a contract is against the policy of the law, and void. In 
December, 1862, this judgment was reversed by the court of appeals 
(25 N. Y. 442), four judges against three : Judge Smith, who concurred 
in the judgment below, having in the meantime changed his views 
as to the materiality of the fact that the negligence stipulated against 
was that of the servants of the company, and not of the company itself. 
The majority now held that the ticket was a free ticket, as it purported 
to be, and, therefore, that the case was governed by Welles v. R. Co.; 
but whether so or not, the contract was founded on a valid considera- 
tion, and the passenger was bound by it even to the assumption of the 
risk arising from the gross negligence of the company's servants. Elab- 
orate opinions were read by Justice Selden in favor, and by Justice 
Denio against, the conclusion reached by the court. The former con- 
sidered that no rule of public policy forbids such contracts, because 
the public is amply protected by the right of everyone to decline any 
special contract on paying the regular fare prescribed by law, that is, 
the highest amount which the law allows the company to charge. In 
other words, unless a man chooses to pay the highest amount which 
the company by its charter is authorized to charge, he must submit to 
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their terms, however onerous. Justice Denio, with much force of 
argument, combated this view, and insisted upon the impolicy and im- 
morality of contracts stipulating immunity for neghgence, either of 
servants or principals, where the lives and safety of passengers are 
concerned. The late case of Poucher v. R. R. Co., 49 N. Y. 263, is in all 
essential respects a similar case to this, and a similar result was 
reached. 

"These are the authorities which we are asked to follow. Cases 
may also be found in some of the other state courts, which, by dicta or 
decision, either favor or follow, more or less closely, the decisions in 
New York. A reference to the principal of them is all that is neces- 
sary here. Ashm^ore v. Pa. 8. T. & T. Co., 4 Dutch, 180; Kinney v. 
Cent. R. R. Co., 3 Vroom, 4:07 ; Hale v. N. J. St. Nav. Co., 15 Conn. 539; 
Peck V. Weehs, 34 Conn. 145 ; Lawrence v. N. Y. R. R. Co., 36 Conn. 63 ; 
Kimball v. Rutland R. Co., 26 Vt. 247; Manny. Birchard, 40 Vt. 326; 
Adams Exp. Co. v. Eaynes, 42 HI. 89 lb. 458 ; 111. Cent. R. Co. v. Adams, 
42 111. 474; EoMhins v. Gt. West. R. R. Co., 17 Mich. 57; 18 Id. 427; 
Balti. <& O. R. Co. v. Brady, 32 Md. 333, 25 Md. 128; Levering v. Union 
Trwns. Co.., 42 Mo. 88. 

"A review of the cases decided by the courts of New York shows 
that though they have carried the power of the common carrier to 
make special contracts to the extent of enabling him to exonerate him- 
self from the effects of even gross negligence, yet that this effect has 
never been given to a contract general in its terms. So that if we 
only felt bound by these precedents, we could perhaps, find no authority 
for reversing the judgment in this case. But on a question of general 
commercial law, the Federal Courts administering justice in New 
York have equal and co-ordinate jurisdiction with the courts of that 
state. And in deciding a case which involves a question of such im- 
portance to the whole country ; a question on which the courts of New 
York have expressed such diverse views, and have so recently and with 
such slight preponderancy of judicial suffrage, come to the conclusion 
that they have, we should not feel satisfied without being able to place 
our decision upon grounds satisfactory to ourselves, and resting upon 
what we consider sound principles of law. 

"In passing, however, it is apposite to call attention to the testi- 
mony of an authoritative witness as to the operation and effect of the 
recent decisions referred to. 'The fruits of this rule,' says Judge 
Davis. ' are already being gathered in increasing accidents, through the 
decreasing care and vigilance on the part of these corporations; and 
they A\"ill continue to be reaped until a just sense of public policy shall 
lead to legislative restriction upon the power to make this kind of 
contract.' Stinson v. N. Y. C. R. R. Co., 32 N. Y. 337. 

"We now proceed to notice some cases decided in other states, in 
which a different view of the subject is taken. 

"In Pennsylvania, it is settled by a long course of decisions, that a 
common carrier cannot, by notice or special contract, limit his liability 
so as to exonerate him from responsibility for his own negligence or 
misfeasance, or that of his servants and agents. Laing v. Colder, 8 
Pa. 479 ; Cam. SA.R. Co. v. BaldoAif, 16 Pa. 67 ; Goldey v. Pa. R. R. Co., 
30 Pa. 242; Powell v. Same, 32 Pa. 414; Pa. R. R. Co. v. Henderson, 51 
Pa. 315 ; Farnham v. Cam. & A. R. R. Co., 55 Pa. 53 ; Exp. Co. v. Sands, 
55 Pa. 140; Empire Trams. Co. v. Wamsutta Oil Co., 63 Pa. 14. 'The 
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doctrine is firmly settled,' says Chief Justice Thompson in Farnham v. 
Cam. (& A. R. Co., 55 Pa. 62. 'that a common carrier cannot limit his 
liability so as to cover his own or his servants ' negligence. ' This in- 
ability is affirmed, both when the exemption is stipulated for is gen- 
eral, covering all risks, and where it specifically includes damages aris- 
ing from the negligence of the carrier or his servants. In R. Co. v. 
Henderson, 51 Pa. 315, a drover's pass stipulated for immunity of the 
company in case of injury from negligence of its agents, or other- 
wise. The court. Judge Read delivering the opinion, after a careful 
review of the Pennsylvania decisions, says : ' This indorsement re- 
lieves the company from all liability for any cause whatever, for any 
loss or injury to the person or property, however it may have been 
occasioned ; and our doctrine, settled by the above decisions, made upon 
grave deliberation, declares that such a release is no excuse for neg- 
ligence. ' 

"The Ohio cases are very decided on this subject, and reject all 
attempts of the carrier to excuse his own negligence, or that of his 
servants. Jones v. Voorhees, 10 Ohio 145; Davidson v. Graham, 2 Ohio 
St. 131; Graham v. Davis, 4 Ohio St. 362; Wilson v. Hamilton, 4 Ohio 
St. 722; Welsh v. Pittsh. Ft. W. S C. R. Co., 10 Ohio St. 75; Cleveland 
R. Co. v. Curran, 19 Ohio St. 1 ; Cincinnati, etc. R. Co v. Pontius, 19 
Ohio St. 221 ; Knowlton v. Erie R. Co., 19 Ohio St. 260. In Davidson 
V. Graham, 2 Ohio St. 131, the court, after conceding the right of the 
carrier to make special contracts to a certain extent says: 'He cannot, 
however, protect himself from losses occasioned by his own fault. He 
exercises a public employment, and diligence and good faith in the dis- 
charge of his duties are essential to the public interests. * * * 
And public policy forbids that he should be relieved by special agree- 
ment from that degree of diligence and fidelity which the law has ex- 
acted in the discharge of his duties.' In Welsh v. R. Co., 10 Ohio St. 
76, the court says: 'In this state, at least, railroad companies are rap- 
idly becoming almost the exclusive carriers both of passengers and 
goods. In consequence of the public character and agency which they 
have voluntarily assumed, the most important powers and privileges 
have been granted to them by the state.' From these facts, the court 
reasons that it is specially important that railroad companies should 
be held to the exercise of due diligence at least. And as to the dis- 
tinction taken by some, that negligence of servants may be stipulated 
for, the court pertinently says: 'This doctrine, when applied to a cor- 
poration which can only act through its agents and servants, would 
secure complete immunity for the neglect of every duty.' And in 
relation to a drover's pass substantially the same as that in the present 
case, the same court, in R. Co. v. Curran, 19 Ohio St. 1-13, held : First, 
that the holder was not a gratuitous passenger; Second, that the con- 
tract constituted no defense against the negligence of the company's 
servants, being against the policy of the law, and void. The court 
refers to the cases of Bissell v. R. Co., 25 N. Y. 442, and of R. Co. v. 
Henderson, 51 Pa. 315, and expresses its concurrence in the Pennsyl- 
vania decision. This was in December term, 1869. 

"The Pennsylvania and Ohio decisions differ mainly in this, that 
the former give to a special contract (when the same is admissible) the 
effect of converting the common carrier into a special bailee for hire, 
whose duties are governed by his contract, and against whom, if neg- 
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ligence is charged, it must be proved by the party injured; whilst 
the latter hold that the character of the carrier is not changed by the 
contract, but that he is a common carrier still, with enlarged exemp- 
tions from responsibility, within which the burden of proof is on 
him to show that an injury occurs. The effect of this difference is to shift 
the burden of proof from one party to the other. It is unecessary 
to adjudicate that point in this case, as the judge on the trial charged 
the jury, as requested by the defendants, that the burden of proof was 
on the plaintiff. 

"In Maine, whilst it is held that a common carrier may, by special 
contract, be exempted from responsibility for loss occasioned by natural 
causes, such as the weather, fire, heat, frost, etc. {Fillebrown v. Grand 
Trunk R.R. Co., 55 Me. 462), yet in a case where it was stipulated that 
a railroad company should be exonerated from all damages that might 
happen to any horses or cattle that might be sent over the road, and 
that the owners should take the risk of all such damages, the court 
held that the company were not thereby excused from the consequences 
of their negligence, and that the distinction between negligence and 
gross negligence in such a case is not tenable. ' The very great danger, ' 
says the court, 'to be anticipated by permitting them' (common car- 
riers) 'to enter into contracts to be exempt from losses occasioned by 
misconduct or negligence, can scarcely be overestimated. It would 
remove the principal safeguard for the preservation of life and prop- 
erty in such conveyances.' Sager v. Portsinouth, 31 Me. 228, 238. 

"To the same purport it was held in Massachusetts in the late case 
of School District v. Boston, etc., Railroad Co., 102 Mass. 552, 556, 
where the defendant set up a special contract that certain iron cast- 
ings were taken at the owner's risk of fracture or injury during the 
course of transportation, loading and unloading, and the court say: 
' The special contract here set up is not alleged, and could not by law be 
permitted, to exempt the defendants from liability for injuries by their 
own negligence. ' 

"To the same purport, likewise, are many other decisions of the 
state courts, as may be seen by referring to the cases cited in the mar- 
gin, some of which are argued with great force and are worthy of 
attentive perusal, but, for want of room, can only be referred to here. 
R. Co. V. Allen, 31 Ind. 394; M. S. R. R. v. Beaton, 31 Ind. 397; Flinn 
V. Phila. Wil. S Balti. R. Co., 1 Houst, 472 ; Orndorff v. Adams Exp. 
Co., 3 Bush, 194; Sivmdler v. Hilliard, 2 Eich. (S. C.) 286; Berri/ v. 
Cooper, 28 Ga. 543; Steele v. Townsend, 37 Ala. 247; Southern Exp. 
Co. v. CrooTc, 44 Ala. 468 ; Whiteside v. ThuriUll, 12 Sm. & M., 599 ; 
Southern Exp. Co. v. Moon, 39 Miss. 822 ; N. 0. Mut. Ins. Co. v. R. Co., 
20 La. Ann. 302. 

"These views as to the impolicy of allowing stipulations against 
liability for negligence and misconduct are in accordance with the 
early English authorities. St. Germain, in The Doctor and Student 
(Dial, 2 c. 38), pointedly says of the common carrier: 'If he would 
per case refuse to carry it (articles delivered for carriage) unless 
promise were made unto him that he shall not be charged for no mis- 
demeanor that should be in him, the promise were void, for it were 
against reason and against good manners, and so it is in all other cases 
Uke.' 
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"A century later this passage is quoted by Attorney General Noy 
in his book of Maxims as unquestioned law. Noy, Max. 92. And so 
the law undoubtedly stood in England until comparatively a very 
recent period. Serjeant Steven, in his Commentaries (Vol. 2, p. 135), 
after stating that a common carrier's liability might, at common law, 
be varied by contract, adds that the law still held him responsible for 
negligence and misconduct. 

"The question arose in England principally upon public notices 
given by common carriers that they would not be responsible for val- 
uable goods unless entered and paid for according to value. The 
courts held that this was a reasonable condition and, if brought homo 
to the owner, amounted to a special contract valid in law. But it was also 
held that it could not exonerate the carrier if a loss occurred by his 
actual misfeasance or gross negligence. Or, as Starkie says, 'proof of 
a direct misfeasance or gross negligence is, in effect, an answer to proof 
of notice.' Ev. vol. 2, p. 205, 6th Am. ed. But the term 'gross negli- 
gence' was so vague and uncertain that it came to represent every 
instance of actual negligence of the carrier or his servant— or ordinary 
negligence in the accustomed mode of speaking. Hinton v. Dibbin' 
2 Ad. & El. N. S. 649 ; Wyld v. Pickford, 8 Mees. & W. 460. Justice 
Story, in his work on bailments (Sec. 571) originally published in 1832, 
says that it is now held that, in cases of such notices, the carrier is 
liable for losses and injury occasioned not only by gross negligence, 
but by ordinary negligence ; or, in other words, the carrier is bound to 
ordinary diligence. 

"In estimating the effect of these decisions, it must be remem- 
bered that, in the cases covered by the notices referred to, the exemp- 
tion claimed was entire, covering all cases of loss, negligence as well 
as others. They are, therefore, directly in point. 

"In 1863, in the great case of Peek v. North Staffordshire R. Co., 
10 H. L. Cas. 473, Mr. Justice Blackburn, in the course of a very clear 
and able review of the law on the subject, after quoting this passage 
from Justice Story's work, proceeds to say: 'In my opinion, the 
weight of authority was, in 1832, in favor of this view of the law, but 
the cases decided in our courts between 1832 and 1854 established that 
this was not the law, and that a carrier might, by a special notice, 
make a contract limiting his responsibility even in the cases here men- 
tioned, of gross negligence, misconduct, or fraud, on the part of his 
servants, and, as it seems to me, the reason why the legislature inter- 
vened in the Railway and Canal Traffic Act, 1854, was because it 
thought that the companies took advantage of those decisions (in 
Story's language) 'to evade altogether the salutary policy of the 
common law.' 

"This quotation is sufficient to show the state of the law in Eng- 
land at the time of the publication of Justice Story's work; and it 
proves that, at that time, common carriers could not stipulate for im- 
munity for their own or their servants' negligence. But in the case of 
Carr v. Lancashire R. Co. 7 Exch. 707, and other cases decided whilst 
the change of opinion, alluded to by Justice Blackburn, was going on 
(several of which related to the carriage of horses and cattle) it was 
held that carriers could stipulate for exemption from liability for even 
their own gross negligence. Hence the act of 1854 was passed, called 
the Eailway and Canal Traffic Act, declaring that railway and canal 
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companies should be liable for negligence of themselves or their serv- 
ants, notwithstanding any notice or condition, unless the court or judge 
trying the cause should adjudge the conditions just and reasonable. 
1 Fisher, Dig. 1466. Upon this statute ensued a long list of cases 
deciding what conditions were or were not just and reasonable. The 
truth is, that this statute did little more than bring back the law to the 
original position in which it stood before the English courts took their 
departure from it. But as we shall have occasion to advert to this sub- 
ject again, we pass it for the present. 

"It remains to see what has been held by this court on the subject 
now under consideration. 

"We have already referred to the leading cases of Nav. Co. v. 
Merch. Bk., 6 How. 383. On the precise point now under consideration, 
Justice Nelson said: 'If it is competent at all for the carrier to stip- 
ulate for the gross negligence of himself and his servants or agents, in 
the transportation of goods, it should be required to be done, at least, 
in terms that would leave no doubt as to the meaning of the parties. ' 

"As to carriers of passengers, Mr. Justice Grier, in the case of 
R. Co. V. Derby, 14 How. 486, delivering the opinion of the court, said : 
'When the carriers undertake to convey persons by the powerful but 
dangerous agency of steam, public policy and safety require that they 
be held to the greatest possible care and diligence. And whether the 
consideration for such transportation be pecuniary or otherwise, the 
personal safety of the passengers should not be left to the sport of 
chance, or the negligence of careless agents. Any negligence, in such 
cases, may well deserve the epithet of "gross." ' That was the case of 
a free passenger, a stockholder of the company, taken over the road by 
the president to examine its conditions ; and it was contended in argu- 
ment that, as to him, nothing but 'gross negligence' would make the 
company liable. In the subsequent case of The New World v. King, 
16 How. 469, 474, which was also the case of a free passenger carried 
on a steamboat, and injured by the explosion of the boiler, Curtis, Jus^ 
tice, delivering the judgment, quoted the above proposition of Justice 
Grier, and said: 'We desire to be understood to reaffirm that doctrine, 
as resting not only on public policy, but on sound principles of law. ' 

"In York Co. v. R. Co. 3 Wall. 113, 18 L. ed. 172, the court after 
conceding that the responsibility imposed on the carrier of goods by the 
common law may be restricted and qualified by express stipulations, 
adds: 'When such stipulation is made, and it does not cover losses 
from negligence or misconduct, we can perceive no just reason for re- 
fusing its recognition and enforcement.' In the case of Walker v. 
Transportation Co. decided at the same term, 3 Wall, 150, 18 L. ed. 172, 
it is true, the owner of a vessel destroyed by fire on the lakes, was held 
not to be responsible for the negligence of the officers and agents having 
charge of the vessel,; but that was under the act of 1851, which the court 
held to apply to our great lakes as well as to the sea. And in Express 
Co. V. Kountse, 8 Wall 342, 353, 19 L. ed. 457, 460, where the carriers 
were sued for the loss of gold dust delivered to them on a bill of lading 
excluding liability for any loss or damages by fire, act of God, enemies 
of the government, or dangers incidental to a time of war, they were 
held liable for a robbery by a predatory band of armed men (one of 
the excepted risks), because they negligently and needlessly took a 
route which was exposed to such incursions. The judge, at the trial, 



49 LIMITATION" OF COMMON CARRIER 's LIABILITY [§2000 

charged the jury that although the contract was legally sufficient to 
restrict the liability of the defendants as common carriers, yet if they 
were guilty of actual negligence, they were responsible ; and that they 
were chargeable with negligence unless they exercised the care and 
prudence of a prudent man in his own affairs. This was held by this 
court to be a correct statement of the law. 

"Some of the above citations are only expressions of opinions, it is 
true; but they are the expressions of judges whose opinions are en- 
titled to much weight ; and the last cited case is a judgment upon the 
precise point. Taken in connection with the concurring decisions of 
state courts before cited, they seem to us decisive of the question, and 
leave but little to be added to the considerations which they suggest. 

"It is argued that a common carrier, by entering into a special 
contract with a party for carrying his goods or person on modified 
terms, drops his character and becomes an ordinary bailee for hire 
and, therefore, may make any contract he pleases. That is, he may 
make any contract whatever, because he is an ordinary bailee ; and he 
is an ordinary bailee because he has made the contract. 

"We are unable to see the soundness of this reasoning. It seems 
to us more accurate to say that common carriers are such by virtue 
of their occupation, not by virtue of the responsibilities under which 
they rest. Those responsibilities may vary in different countries, and 
at different times, without changing the character of the employment. 
The common law subjects the common carrier to insurance of the 
goods carried, except as against the act of God or public enemies. The 
civil law excepts, also, losses by means of any superior force, and 
any inevitable accident. Yet the employment is the same in both cases. 
And if by special agreement the carrier exempted from still other 
responsibilities, it does not follow that his employment is changed, but 
only that his responsibilities are changed. The theory occasionally 
announced, that a special contract as to the terms and responsibilities 
of carriage changes the nature of the employment, is calculated to mis- 
lead. The responsibilities of a common carrier may be reduced to 
those of an ordinary bailee for hire, whilst the nature of his business 
renders him a common carrier still. Is there any good sense in hold- 
ing that a railroad company, whose only business is to carry pas- 
sengers and goods, and which was created and established for that 
purpose alone, is changed to a private carrier for hire by a mere con- 
tract with a customer, whereby the latter assumes the risk of inevit- 
able accidents in the carriage of his goods? Suppose the contract 
relates to a single crate of glass or crockery, whilst at the same time 
the carrier receives from the same person twenty other parcels, re- 
specting which no such contract is made. Is the company a public car- 
rier as to the twenty parcels and a private carrier as to the one"? 

"On this point there are several authorities which support our 
view, some of which are noted in the margin. Davidson v. Graham, 
2 Ohio St. 131; Graham v. Davis, 4 Ohio St. 362; Stvindler v. Hilliard, 
2 Rich. 286; Baker v. Brinson, 9 Rich. 201; Steele v. Towusend, 37 
Ala. 247. 

"A common carrier may, undoubtedly, become a private carrier, 
or a bailee for hire, when, as a matter of accommodation or special 
engagements he undertakes to carry something which it is not his 
business to carry. For example, if a carrier of produce, running a 
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truck boat between New York city and Norfolk, should be requested 
to carry a keg of specie, or a load of expensive furniture, which he 
•could justly refuse to take, such agreement might be made in refer- 
ence to his taking and carrying the same as the parties chose to make, 
not involving any stipulation contrary to law or public pohcy. But 
when a carrier has a regularly established business for carrying all 
or certain articles, and especially if that carrier be a corporation 
created for the purpose of the carrying trade, and the carriage of the 
articles is embraced within the scope of its chartered powers, it is a 
common carrier, and a special contract about its responsibility does 
not devest it of the character. 

"But it is contended that though a carrier may not stipulate for 
his own negligence, there is no good reason why he should not be per- 
TQitted to stipulate for immunity for the negligence of his servants, 
over whose actions, in his absence, he can exercise no control. If we 
advert for a moment to the fundamental principles on which the law 
of common carriers is founded, it will be seen that this objection is 
inadmissible. In regulating the public establishment of common car- 
riers, the great object of the law was to secure the utmost care and 
diligence in the performance of their important duties — an object 
essential to the welfare of every civilized community. Hence the com- 
mon-law rule which charged the common carrier as an insurer. Why 
charge him as such? Plainly for the purpose of raising the most 
stringent motive for the exercise of carefulness and fidelity in his 
irust. In regard to passengers the highest degree of carefulness and 
diligence is expressly exacted. In the one case the securing of the 
most exact diligence and fidelity underlies the law, and is the reason 
for it ; in the other it is directly and absolutely prescribed by the law. 
It is obvious, therefore, that if a carrier stipulate not to be bound to 
the exercise of care and diligence, but to be at liberty to indulge in 
ihe contrary, he seeks to put off the essential duties of his employ- 
ment. And to assert that he may do so seems almost a contradiction 
in terms. 

"Now, to what avail does the law attach these essential duties to 
the employment of the common carrier, if they may be waived in 
respect to his agents and servants, especially where the carrier is an 
-artificial being, incapable of acting except by agents and servants? 
It is carefulness and diligence in performing the service which the 
law demands, not an abstract carefulness and diligence in proprietors 
.and stockholders who take no active part in the business. To admit 
such a distinction in the law of common carriers, as the business is 
now carried on, would.be subversive of the very object of the law. 

"It is a favorite argument in the cases which favor the extension 
of the carrier's right to contract for exemption from liability, that 
men may be permitted to make their own agreements, and that it is no 
-concern of the public on what terms an individual chooses to have his 
goods carried. Thus, in Dorr v. Nav. Co. 11 N. Y. 485, the court sums 
up its judgment thus: 'To say the parties have not a right to make 
their own contracts, and limit the precise extent of their own respective 
risks and liabilities, in a matter no way affecting the public morals, or 
■conflicting with the public interests, would, in my judgment, be an un- 
warrantable restriction upon trade and commerce, and a most palpable 
invasion of personal right.' 
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"Is it true that the public interest is not affected by individual 
contracts of the kind referred to? Is not the whole business commu- 
nity affected by holding such contracts valid? If held valid, the 
advantageous position of the companies exercising the business of 
common carriers is such that it places it in their power to change the 
law of common carriers in effect by introducing new rules of obliga- 
tion. 

"The carrier and his customer do not stand on a footing of 
equality. The latter is only one individual of a million. He cannot 
afford to higgle or stand out and seek redress in the courts. His busi- 
ness will not admit such a course. He prefers, rather, to accept any 
bill of lading, or sign any paper the carrier presents; often, indeed, 
without knowing what the one or the other contains. In most cases, 
he has no alternative, but to do this, or .abandon his business. In the 
present case, for example, the freight agents of the company testified 
that though they made forty or fifty contracts every week like that 
under consideration, and had carried on the business for years, no 
other arrangement than this was ever made with any drover. And 
the reason is obvious enough — if they did not accept this, they must 
pay tariff rates. These rates were 70 cents a hundred pounds for car- 
rying from Buffalo to Albany and each horned animal was rated at 
2,000 pounds, making a charge of $14 for every animal carried, instead 
of the usual charge of $70 for a car load; being a difference of three 
to one. Of course, no drover could afford to pay such tariff rates. 
This fact, is adverted to for the purpose of illustrating how com- 
pletely in the power of the railroad companies parties are, and how 
necessary it is to stand firmly by those principles of law by which 
the public interests are protected. 

"If the customer had any real freedom of choice, if he had a 
reasonable and practicable alternative, and if the employment of the 
carrier were not a public one, charging him with the duty of accom- 
modating the public in the line of his employment; then, if the cus- 
tomer chose to assume the risk of negligence, it could with more 
reason be said to be his private affair, and no concern of the public. 
But the condition of things is entirely different, and especially so 
under the modified arrangements which the carrying trade has as- 
sumed. The business is mostly concentrated in a few powerful cor- 
porations, whose position in the body politic enables them to control 
it. They do, in fact, control it, and impose such conditions upon 
travel and transportation as they see fit, which the public is compelled 
to accept. These circumstances furnish an additional argument, if 
any were needed, to show that the conditions imposed by common car- 
riers ought not to be adverse (to say the least) to the dictates of public 
policy and morality. The status and relative position of the parties 
render any such conditions void. Contracts of common carriers, like 
those of persons occupying a fiduciary character, giving them a posi- 
tion in which they can take undue advantage of the persons with 
whom they contract, must rest upon their fairness and reasonable- 
ness. It was for the reason that the limitations of liability first intro- 
duced by common carriers into their notices and bills of lading were 
just and reasonable, that the courts sustained them. It was just and 
reasonable that they should not be responsible for losses happening 
by sheer accidents, or dangers of navigation that no human skill or 
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vigilance could guard against; it was just and reasonable that they 
should not be chargeable for money or other valuable articles liable to 
be stolen or damaged, unless apprised of their character or value; it 
was just and reasonable that they should not be Responsible for 
articles liable to rapid decay; or for live animals liable to get unruly 
from fright and to injure themselves in that state, when such articles 
or live animals became injured without their fault or negligence. And 
when any of these just and reasonable excuses were incorporated into 
notices or special contracts assented to by their customers, the law 
might well give effect to them without the violation of any important 
principles, although modifying the strict rules of responsibility im- 
posed by the common law. The improved state of society and the 
better administration of the laws, had diminished the opportunities 
of collusion and bad faith on the part of the carrier, and rendered 
less, imperative the application of the iron rule, that he must be re- 
sponsible at all events. Hence, the exemptions referred to were 
deemed reasonable and proper to be allowed. But the proposition to 
allow a public carrier to abandon altogether his obligations to the 
public, and to stipulate for exemptions that are unreasonable and 
improper, amounting to an abdication of the essential duties of his 
employment, would never have been entertained by the sages of the 
law. 

"Hence, as before remarked, we regard the English statute called 
the Railway and Canal Traffic Act, passed in 1854, which declared void 
all notices and conditions made by common carriers except such as 
the judge, at the trial, or the courts, should hold just and reasonable, 
as substantially a return to the rules of the common law. It would 
have been more strictly so, perhaps had the reasonableness of the con- 
tract been referred to the law instead of the individual judges. The 
decisions made for more than half a century before the courts com- 
menced the abnormal course which led to the necessity of that statute, 
giving effect to certain classes of exemptions stipulated for by the 
carrier, may be regarded as authorities on the question as to what 
exemptions are just and reasonable. So the decisions of our own 
courts are entitled to like effect when not made under the fallacious 
notion that every special contract imposed by the common carrier on 
his customers must be carried into effect, for the simple reason that it 
was entered into, without regard to the character of the contract and 
the relative situation of the parties. 

"Conceding, therefore, that special contracts, made by common 
carriers with their customers, limiting their liability, are good and 
valid so far as they are just and reasonable ; to the extent, for example, 
of excusing them for all losses happening by accident, without any 
negligence or fraud on their part; when they ask to go still further 
and to be excused for negligence, an excuse so repugnant to the law 
of their foundation and to the public good, they have no longer any 
plea of justice or reason to support such a stipulation, but the con- 
trary. And then, the inequality of the parties, the compulsion under 
which the customer is placed, and the obligations of the carrier to the 
public, operate with full force to devest the transaction of validity. 

"On this subject, the remarks of Chief Justice Eedfield, in his 
recent collection of American Railway Cases, seem to us eminently 
just. 'It being clearly established then,' says he, 'that common car- 
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riers have public duties which they are bound to discharge with im- 
partiality, we must conclude that they cannot, either by notices or 
special contracts, release themselves from the performance of these 
public duties, even by the consent of those who employ them; for all 
extortion is done by the apparent consent of the victim. A public 
officer or servant who has a monopoly in his department, has no just 
right to impose onerous and unreasonable conditions upon those who 
are compelled to employ him.' And his conclusion is, that notwith- 
standing some exceptional decisions, the law of to-day, stands sub- 
stantially as follows : ' 1. That the exemption claimed by carriers 
must be reasonable and just, otherwise it will be regarded as extorted 
from the owners of the goods by duress of circumstances and, there- 
fore, not binding. 2. That every attempt of carriers, by general 
notices or special contract, to excuse themselves from responsibility 
for losses or damages resulting in any degree from their own want of 
care and faithfulness, is against that good faith which the law requires 
as the basis of all contracts or employments and, therefore, based upon 
principles and a policy which the law will not uphold. ' 

"The defendants endeavor to make a distinction between gross 
and ordinary negligence, and insist that the judge ought to have 
charged that the contract was at least effective for excusing the latter. 

"We have already adverted to the tendency of judicial opinion 
adverse to the distinction between gross and ordinary negligence. 
Strictly speaking, these expressions are indicative rather of the degree 
of care and diligence which is due from a party and which he fails to 
perform, than of the amount of inattention, carelessness or stupidity 
which he exhibits. If very little care is due from him, and he fails 
to bestow that little it is called gross negligence. If very great care 
is due and he fails to come up to the mark required, it is called slight 
negligence. And if ordinary care is due, such as a prudent man would 
exercise in his own affairs, failure to bestow that amount of care is 
called ordinary negligence. In each case, the negligence, whatever 
epithet we give it, is failure to bestow the care and skill which the 
situation demands, and hence it is more strictly accurate, perhaps, 
to call it simply 'negligence.' And this seems to be the tendency of 
modern authorities. 1. Sm. L. Cas. 453, 7th Am. ed. Story, Bail., 
Sec. 571; Wijld v. Pickford, 8 Mees. & W. 460; Hinton v. Dibbin, 2 
Q. B. 661 ; Wilson v. Britt, 11 Mees. & W. 115 ; Beal v. So. Dev. R. Co., 
3 Hurlst & Colt, 337 ; Grill v. Iron Screw Coll. Co. Law Rep. 1 C. P. 
600; Philadelphia d R. Ry Co. v. Derby, 14 How. 486; The Neiv 
World V. King, 16 How. 474. If they mean more than this, and seek 
to abolish the distinction of degrees of care, skill, and diligence re- 
quired in the performance of various duties and the fulfillment of 
various contracts, we think they go too far; since the requirements 
of different degrees of care in different situations, is too firmly settled 
and fixed in the law to be ignored or changed. The compilers of the 
French Civil Code undertook to abolish these distinctions, by enact- 
ing that 'Every act whatever, of man, that causes damage to another, 
obliges him by whose fault it happened to repair it. ' Art. 1382. Toul- 
lier, in his commentary on the Code, regards this as a happy thought, 
and a return to the law of nature. Vol. 6 p. 243. But such an iron rule 
is too regardless of the foundation principles of human duty, and must 
often operate with great severity and injustice. 
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"In the case before us, the law, in the absence of special contract, 
fixes the degree of care and diligence due from the railroad company 
to the persons carried on its trains. A failure to exercise such care 
and diligence is negligence. It needs no epithet properly and legally 
to describe it. If it is against the policy of the law to allow stipula- 
tions which will relieve the company from the exercise of that care and 
diligence, or which, in other words, will excuse them for negligence in 
the performance of that duty, then the company remains liable for 
such negligence. The question whether the company was guilty of 
neghgence in this case, which caused the injury sustained by the plain- 
tiff, was fairly left to the jury. It was unecessary to tell them whether, 
in the language of law writers, such negligence would be called gross or 
ordinary. 

' ' The conclusions to which we have come are : 

"First. That a common carrier cannot lawfully stipulate for 
exemption from responsibility when such exemption is not just and 
reasonable in the eye of the law. 

"Secondly. That it is not just and reasonable in the eye of the 
law for a common carrier to stipulate for exemption from responsi- 
bility for the negligence of himself or his servants. 

"Thirdly. That these rules apply both to carriers of goods and 
carriers of passengers for hire, and with a special force to the latter. 

"Fourthly. That a drover traveling on a pass, such as was given 
in this case, for the purpose of taking care of his stock on the train, 
is a passenger for hire. 

"These conclusions decide the present case, and require a judg- 
ment of affirmance. We purposely abstain from expressing any opin- 
ion as to what would have been the result of our judgment had we 
considered the plaintiff a free passenger instead of a passenger for hire.. 
Judgment affirmed." 

In Planters National Bank of Louisiana v. Adams Express Co? the- 
United States Supreme Court, per Mr. Justice Strong, stated: "The 
duty of a common carrier is to transport and deliver safely. He is 
made, by the law, an insurer against all failure to perform this duty,, 
except such failure as may be caused by the public enemy, or by what 
is denominated the act of God. By special contract with his employers, 
he may, it is true, to some extent, be excused, if the limitations to his- 
responsibility stipulated for are, in the judgment of the law. reasonable, 
and not inconsistent with sound public policy. It is agreed, however, 
he cannot by any contract with his customers, relieve himself from 
responsibility for his own negligence or that of his servants ; and this 
because such a contract is unreasonable and contrary to legal policy. 
So much has been finally determined in R. Co. v. Lockwood, 17 Wall. 
357, 21 L. ed. 627. But can he, by a contract made with those who- 
intrust property to him for carriage and delivery, a contract made at 
the time he receives the property, secure to himself exemption from 
responsibility for consequences of the negligence of a railroad company 
or its agents not owned or controlled by him, but which he employs in. 
the transportation? This question is not answered in the Lockwood 
Case. It is raised here, or rather the question is presented, whether a 
common carrier does relieve himself from the consequence of such 
negligence by a stipulation that he shall not be liable for losses by fire.. 
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"The exception or restriction to the common law liabihty intro- 
duced into the bills of lading given by the defendants, so far as it is 
necessary to consider it, is, 'That the express company are not to be 
liable in any manner or to any extent for any loss or damage, or deten- 
tion of such package or its content, or of any portion thereof, occa- 
sioned by fire.' The language is very broad; but it must be construed 
reasonably and if possible, consistently with the law. It is not to 
be presumed the parties intended to make a contract which the law 
does not allow. If construed hterally, the exception extends to all loss 
by fire, no matter how occasioned, whether occurring accidentally or 
caused by the culpable negligence of the carriers or their servants, and 
even to all losses by fire caused by willful acts of the carriers them- 
selves. That it can be operative to such an extent is not claimed. 
Nor is it insisted that the stipulation though assented to by the ship- 
pers, can protect the defendants against responsibility for failure to 
deliver the packages according to their engagement, when such failure 
has been caused by their own misconduct, or that of their servants or 
agents. But the circuit court ruled, the exception did extend to negli- 
gence beyond the carriers' own and that of his servants and agents 
appointed by them and under their control ; that it extended to losses 
by fire resulting from the carelessness of a railroad company, employed 
by them in the service which they undertook, to carry the packages; 
and the reason assigned for the ruling was, that the Eailroad Company 
and its employees were not under the control of the defendants. With 
this ruling we are unable to concur. The Eailroad Company, in trans- 
porting the messenger of the defendants and the express matter in his 
charge, was the agent of somebody; either of the Express Company 
or of the shippers or consignee of the property. That it was the agent 
of the defendants is quite clear. It was employed by them, and paid 
by them. The service it was called upon to perform was a service 
for the defendants; a duty incumbent upon them, and not upon the 
plaintiffs. The latter had nothing to do with the employment. It 
was neither directed by them, nor had they any control over the Eail- 
road Company or its employees. It is true, the defendants had also 
no control over the Company or its servants ; but they were its employ- 
ers ; presumably they paid for its service ; and that service was directly 
and immediately for them. Control of the conduct of an agency is not 
in all cases essential to liability for the consequences of that conduct. 
If anyone is to be affected by the acts or omissions of persons employed 
to do a particular service, surely it must be he who gave the employ- 
ment. Their acts become his, because done in his service and by his 
direction. Moreover, a common carrier who undertakes for himself 
to perform an entire service has no authority to constitute another 
person or corporation the agent of his consignor or consignee. He may 
employ a subordinate agency; but it must be subordinate to him, and 
not to one who neither employs it nor pays it, nor has any right to 
interfere with it. 

"If, then, the Louisville and Nashville Eailroad Company was 
acting for these defendants and performing a service for them, when 
transporting the packages they had undertaken to convey, as we 
think must be concluded, it would seem it must be considered 
their agent. And why is not the reason of the rule, that com- 
mon carriers cannot stipulate for exemption from liabihty for their 
own negligence and that of their servants and agents, as applicable to 
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the contract made in these cases as it was to the facts that appeared in 
the case of R. Co. v. Lockwcrod? The foundation of the rule is, that it 
tends to the greater security of consignors, who always deal with such 
carriers at a disadvantage. It tends to induce greater care and watch- 
fulness in those to whom an owner intrusts his goods, and by whom 
alone the needful care can be exercised. Any contract that with- 
draws a motive for such care, or that makes a failure to bestow upon 
the duty assumed extreme vigilance and caution more probable, takes 
away the security of the consignors, and makes common carriers more 
unreliable. This is equally true, whether the contract be for exemption 
from liability for the negligence of agencies employed by the carrier 
to assist him in the discharge of his obligations; though he has no 
control over them, or whether it be for exemption from liability for a 
loss occasioned by the carelessness of his immediate servant. Even 
in the latter case he may have no actual control. Theoretically, he 
has ; but most frequently, when the negligence of his servant occurs, 
he is not at hand, has no opportunity to give directions, and the negli- 
gent act is against his will. He is responsible because he has put 
the servant in a place where the wrong could be done. It is quite 
as important to the consignor and to the public, that the subordinate 
agency, though not a servant under immediate control, should be held 
to the strictest care, as it is that the carrier himself and the servants 
under his orders should be. , 

"For these reasons, we think it is not admissible, to construe the 
exception in the defendants' bills of lading as excusing them from lia- 
bility for the loss of the packages by fire, if caused by the negligence of 
the Railroad Company to which they confided a part of the duty they 
had assumed. 

"There are other reasons of weight which deserve consideration. 
Express companies frequently carry over long routes, at great dis- 
tances from the places of destination of the property carried, and 
from the residence of its owners. If in the course of transportation 
a loss occurs through the want of care of managers, of public convey- 
ances which they employ, the carriers of their servants are at hand. 
They are best acquainted with the facts. To them those managers of 
the public conveyances are responsible, and they can obtain redress 
much more conveniently than distant owners of the property can. In- 
deed, in many cases, suits by absent owners would be attended with 
serious difficulties. Besides, express companies make their own bar- 
gains with the companies they employ, while they keep the property 
in their own charge, usually attended by a messenger. It was so in 
the present case. The defendants had an arrangement with the 
Railroad Company, under which the packages of money, inclosed in an 
iron safe, were put into an apartment of a car set apart for the use of 
the Express Company. Yet the safe containing the packages con- 
tinued in the custody of the messenger. Therefore, as between the 
■defendants and the Railroad Company, it may be doubted whether the 
relation was that of a common carrier to his consignor, because the 
Company had not the packages in charge. The department in the car 
was the defendants for the time being ; and, if the defendants retained 
the custody of the packages carried, instead of trusting them to the 
Company, the latter did not insure the carriage. Miles v. Cattle, 6 
Bing. 743; Tower v. R. Co., 7 Hill (N. Y.) 47 Redf. Rw. Sec. 74. 
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"Now, can it be a reasonable construction to give to the contract 
between the defendants and the plaintiffs, that the former, who had 
agreed to carry and deliver the packages at Louisville reserved to 
themselves the right to employ a subordinate carrier, arrange with him 
that he should be responsible only for ordinary vigilance against fire, 
and by that arrangement relieve themselves from what without it would 
have been their clear duty. Grranting that the plaintiffs can sue the 
Railroad Company for the loss of the packages through its fault, their 
right comes through their contract between it and the defendants. 
They must claim through that. N. J. 8. Nav. Co. v. Bk., 6 How. 381. 
Had the packages been delivered to the charge of the Railroad Com- 
pany without any stipulation for exemption from the ordinary liability 
of carriers, it would have been an insurer both to the Express Company 
and to the plaintiffs. But as they were not so delivered, the right of 
the plaintiffs to the extremest constant vigilance during all stages of 
the carriage is lost, if the defendants are not answerable for the negli- 
gence of the Railroad Company, notwithstanding the exception in their 
bills of lading. We cannot close our eyes to the well known course of 
business in the country. Over very many of our railroads the contracts 
for transportation of goods are made, not with the owners of the roads, 
nor with the railroad companies themselves, but with transportation 
agencies or companies which have arrangements with the, railroad 
companies for the carriage. In this manner, some of the responsi- 
bilities of common carriers are often sought to be evaded ; but in vain. 
Public policy demands that the right of the owners to absolute security 
against the negligence of the carrier, and of all persons engaged in per- 
forming the carriers ' duty, shall not be taken away by any reservation 
in the carrier's receipt, or by any arrangement between him and the 
performing company." 

Although a carrier cannot legally stipulate for exemption from 
circumstances of his own negligence or that of his servants, or its 
connecting carriers, it is the law of the United States courts, that a 
carrier may, by special contract, validly entered into, limit his com- 
mon-law liability. 

See "Limitation of common carrier's liability at common law for 
loss, damage, or injury to property transported in interstate com-- 
merce," Section 2001^ post. 

1. New York C. Rd. Co. v. Lockwood (1873), 17 Wall. 357, 21 L. Ed. 627. 

2. Planters National Bank of Louisville v. Adams Express Co. (1876), 23 L. Ed. 872, 
875, 93 U. S. 174. 

2000-Q. Liability of carriee as a warehouseman.^ 

Defendant railroad company, as the last connecting carrier, re- 
ceived a carload of copper ingots, shipped under a bill of lading pro- 
viding that "property not. removed by shipper entitled to receive it 
within 48 hours * * * after notice of its arrival * * * may 
be kept in car * * * or warehouse subject to a reasonable charge 
for storage and to carrier's responsibility as warehouseman only." 
Defendant's tariff schedule, duly filed and posted as required by law, 
and which in accordance with the Interstate Commerce Act as amended 
contained rules and regulations governing terminal privileges and 
charges, provided that "when delivery of cars consigned or ordered to 
private industrial spur tracks cannot be made on account of the act. 
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neglect, or inability of the consignee to receive them, delivery will be 
considered to have been made when the cars are tendered. ' ' On arrival 
of the car of copper the private track of the consignee was fully 
occupied, and defendant left the car on its connecting side track, and 
notified the consignee that the car was at its disposition, subject to 
the payment of a demurrage charge after the free time allowed by the 
rules of the company. Six days later the consignee paid the demur- 
rage charges and the car was moved upon its track, when it was found 
that one of the seals was broken and that a part of the copper was gone, 
although, when inspected by defendant's yard watchman the evening 
before, the seals were secure. Eeld, that defendant 's liability was that 
of warehouseman only.^ 

Under the rule of the Federal courts, a warehouseman is liable only 
for negligence, the burden of proving which rests on the party alleging 
it, and is not shifted by proof merely of loss or destruction of prop- 
erty in charge of the warehouseman.^ 

As it is the duty of the warehouseman to deliver upon proper de- 
mand, his failure to do so, without excuse has been regarded as making 
a prima facie case of negligence. If, however, it appears that the loss 
is due to fire, that fact in itself, in the absence of circumstances per- 
mitting the inference of lack of reasonable precautions, does not suffice 
to show neglect, and the plaintiff having the affirmative of the issue, 
must go forward with the evidence.* 

1. There are several kinds of bailments involving different rights and duties on the 
part of the bailor and bailee. According to the classification of the civil law, set 
forth by Lord Holt and modified by Sir William Jones, "bailments" are of five kinds. 
These divisions, together with their Roman titles and definitions may thus be 
stated: I. Depositum, which is a naked bailment of personal property to be kept 
for the bailor without recompense, and to be delivered again according to the spe- 
cial purpose of the bailment. II. Mandatum, a mandate, or the bailment of personal 
property as to which the bailee undertakes without recompense to do something. 
HI. Commodatum, a Loan for Use, or the bailment of personal property to be bor- 
rowed or used by the bailee for a time without reward; but in our law, of course, 
to be restored in specie. IV. Pignus, a Pledge or Pawn, or the bailment of personal 
property to a creditor as security for some debt or engagement. V. Locatio-Gon- 
ductio. a Hiring, which is always for some reward. This last bailment, according to 
Mr. Judge Story, admits of four subdivisions: (1) Locatio rei, or the hiring of a 
thing for use; (2) Locatio operis faciendi, or the hiring of work and labor upon 
a thing; (3) Locatio custodiae, or the hiring of care and services to be performed 
or bestowed on the thing delivered; (4) Locatio operis mercium vehendarum, or 
the hiring of the carriage of goods from one place to another. 

The mutual rights and liabilities of bailor and bailee turn essentially upon the 
contemplation of recompense or no recompense. Bailments at common law, accord- 
ing to Mr. Judge Story, are grouped under three heads: (1) Those for the sole 
benefit of the party on the bailor's side, or, at least, without benefit to the bailee; 
(2) Those for the sole .benefit of the party on the bailee's side; (3) Those for the 
benefit of both parties. In the first two instances, the benefit designed is unilateral; 
in the third, bi-lateral or reciprocal. 

(1) Bailments for the bailor's sole benefit; or without benefit to the bailee 
Includes depositum and Tnandatum. 

(2) Bailments for the bailee's sole benefit is the commodatum. 

(3) Ordinary bailments for mutual benefit include locatio custodiae, locatio 
operis faciendi, locatio operis mercium vehendarum, locatio rei and pignus. 

(4) The exceptional bailments include innkeepers, a branch of locatio cus- 
todiae, and postmasters and common carriers, a branch of locatio operis mercium 
vehendarum. 

As to what care and diligence towards the property in his charge is exacted of a 
particular bailee, or what the standard of responsibility, the elementary principle is 
that. Independently of some special contract by which the parties have regulated 
the matter for themselves consistently with public policy, or of some act of legisla- 
tion, a bailee's care and diligence must be according to the recompense intended. 

The standard of measurement as to care Is slight, ordinary, and great (or more 
than ordinary) to meet the case; and so inversely for negligence, gross (or more 
than ordinary), ordinary, and slight, — if indeed one may say that negligence, in a 
logical sense, is ever permissible. (Schouler's Bailments and Carriers). 
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Strictly speaking, these expressions are indicative rather of the degree of care 
and diligence which is due from a party, and which he fails to perform, than of the 
amount of inattention, carelessness, or stupidity which he exhibits. If "very little 
care" is due from him, and he fails to bestow that little, it is called "gross neg- 
ligence." 

If "very great care" is due, and he fails to come up to the mark required, it is 
called "slight negligence." And if "ordinary care" is due, such as a prudent man 
would exercise in his own affairs, failure to bestow that amount of care is called 
"ordinary negligence." 

The Federal, courts recognize no distinction between "gross" and "ordinary" 
negligence. In Ts'ew York C. & H. R. Rd. Co. v. Lock-wood (1873), 17 Wall. 357, 21 
L. Ed. 627, 641, the United States Supreme Court, per Mr. Justice Bradley stated: 
"We have already adverted to the tendency of judicial opinion adverse to the dis- 
tinction between gross and ordinary negligence. Strictly speaking, these expres- 
sions are indicative rather of the degree of care and diligence which is due from 
a party and which he fails to perform, than of the amount of inattention, careless- 
ness or stupidity which he exhibits. If very little care ig due from him, and he fails 
to bestow that little it is called gross negligence. If very great care is due, and he 
fails to come up to the mark required, it is called slight negligence. And if ordinary 
care is due, such as a prudent man would exercise in his own affairs, failure to 
bestow that amount of care is called ordinary negligence. In each case the negli- 
gence, whatever epithet we give it, is failure to bestow the care and skill which 
the situation demands, and hence it is more strictly accurate, perhaps, to call it 
simply 'negligence.' And this seems to be the tendency of modern authorities. 
1 Sm. L. Gas., 453, 7th Am. ed.; Story, Bail., Sec. 571; Wyld v. Pickford. 8 Mees. & 
W. 460; Hinton v. Di6bm, 2 Q. B. 661; Wilson v. Brett, 11 Mees. & W. 115; Beal v. 
So. Dev. R. Co., 3 Hurlst. & Colt, 337; Grill v. Iron Screw Coll. Co.. Law. Rep. 1 
C. P. 600; Philadelphia & R. Ry. Co. v. Berhy, 14 How. 486; The New World v. King. 
16 How. 474. If they mean more than this, and seek to abolish the distinction of 
degree of care, skill, and diligence required in the performance of various duties 
and the fulfilment of various contracts, we think they go too far; since the require- 
ment of different degrees of care in different situations, is too firmly settled and 
fixed in the law to be ignored or changed. The compilers of the French Civil Code 
undertook to abolish these distinctions, by enacting that 'every act whatever, of 
man, that causes damage to another, obliges him by whose fault it happened to 
repair it.' Art. 1382. Toullier, in his commentary on the Code, regards this as a 
happy thought, and a return to the law of nature. Vol. 6, p. 243. But such an iron 
rule is too regardless of the foundation principles of human duty, and must often 
operate with great severity and injustice." 

In Milwaukee & St. P. Ry. Co. v. Arms, (1876), 91 U. S. 489, 23 L. Ed. 374, 376, 
(cited in Pierce v. Wells, Fargo rf Co. [19111, 189 Fed. Rep. 561, 110 C. C. A. 
645; affirmed. Pierce v. Wells, Fargo & Co. [1915], 236 U. S. 278, 35 Sup. Ct. Rep. 
351. 59 L. Ed. 576) the United States Supreme Court, per Mr. Justice Davis, stated: 
"It is insisted, however, that where there is gross negligence, the jury can properly 
give exemplary damages. There are many cases to this effect. The difficulty is, 
that they do not define the term with any accuracy; and, if it be made the criterion 
by which to determine the liability of the carrier beyond the limit of indemnity it 
would seem that a precise meaning should be given to it. This the courts have been 
embarrassed in doing, and this court has expressed its disapprobation of these 
attempts to fix the degrees of negligence by legal definitions. In The New World v. 
King, 16 How. 474, Mr. Justice Curtis, in speaking of the three degrees of negli- 
gence, says: 

" 'It may be doubted if these terms can be usefully applied in practice. Their 
meaning is not fixed, or capable of being so. One degree thus described not only 
may be confounded with another, but it is quite impracticable exactly to distinguish 
them. Their signification necessarily varies according to circumstances; to whose 
Influence the courts have been forced to yield, until there are so many real excep- 
tions that the rules themselves can scarcely be said to have a general operation. 
If the law furnishes no definition of the terms "gross negligence" or "ordinary 
■negligence" which can be applied in practice, but leaves it to the jury to determine 
in each case what the duty was, and what omissions amount to a breach of it. it 
would seem that Imperfect and confessedly unsuccessful attempts to define that 
duty had better be abandoned.' 

"Some of the highest English courts have come to the conclusion that there 
is no intelligible distinction between ordinary and gross negligence. Redf. Car. 
Sec. 376. Lord Cranworth. in Wilson v. Brett. 11 M. & W. 113, said that gross 
negligence is ordinary negligence with a vituperative epithet; and the Exchequer 
Chamber took the same view of the subject. Beal v. R. Co., 3 H. & C. 337; Grill 
V. Gen. Iron Screto Collier Co., L. R. 1 C. P. 1865-66, p. 600, was heard in the Common 
Pleas, on appeal. One of the points raised was the supposed misdirection of the 
Lord Chief Justice who tried the case, because he had made no distinction between 
gross and ordinary negligence. Justice Willes, in deciding the point, after stating 
his agreement with the dictum of Lord Cranworth, said: 

" 'Confusion has arisen from regarding "negligence" as a positive instead of a 
negative word. It is really the absence of such care as it was the duty of the 
defendant to use. "Gross" is a word of description, and not of definition: and it 
would have been only introducing a source of confusion to use the expression "gross 
negligence" instead of the equivalent — a want of due care and skill in navigating 
the vessel — which was again and again used by the Lord Chief Justice in his sum 
mlng up.' 
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" 'Gross negllsenece' is a relative term. It is doubtless to be understood as mean- 
ing a greater want of care than is implied by the term 'ordinary negligence;' but, 
after all, it means the absence of the care that was necessary under the circum- 
stances. In this sense the collision in controversy was the result of gross negli- 
gence, because the employees of the Company did not use the care that was reguired 
to avoid the accident. But the absence of this care, whether called gross or ordi- 
nary negligence, did not authorize the .lury to visit the Company with damages 
beyond the limit of compensation for the injury actually inflicted. To do this, there 
must have been some willful misconduct, or that entire want of care which would 
raise the presumption of a conscious indifference to consequences. Nothing of this 
kind can be imputed to the persons in charge of the train; and the court, there- 
fore, misdirected the jury. For this reason, the judgment is reversed, and a new 
trial ordered." 

Warehousemen, wharfingers and agistors come under the category of the bail- 
ment for mutual benefit known as Locatio custodiae, which is a subdivision of 
Locatio-conductio, or the hired custody of a thing. Warehousemen, familiarly ap- 
plied to such as, for reward, keep goods and merchandise in storage; wharfingers,, 
who for reward, undertake the charge of goods and merchandise on wharves; and 
agistors, so-called, who, for reward, take care of domestic animals. 

With reference to the standard of care and diligence of the warehouseman, 
wharfinger and agistor, the legal obligations of such a hired bailee is that he ought, 
in good faith, to perform the intended service about the chattel, in the exercise 
throughout of the requisite degree of care and diligence, whether it relate to mere 
custody, or work of a more active sort. The requisite degree which our law pre- 
scribes is styled "ordinary"; and the ordinary and average care and diligence is 
such which prudent persons of the same class are wont to exercise towards such 
property or in the management of their own property under like circumstances. 
It follows that, for loss or injury of the thing, caused by the hired bailee's ordinary 
negligence, or failure to bestow this ordinary or average care and diligence, he 
must respond. Such is the criterion in the absence of special modifying stipula- 
tions. If, therefore, in the course of his honest exercise of average diligence, while 
performing the bailment service, the chattel perish from some internal defect, or 
through the operation of natural causes, or, generally, because of inevitable acci- 
dent, the bailee will stand acquitted of blame. So, too, if it be destroyed or cap- 
tured by a public enemy or by mobs or rioters. But the intervention of irresistible- 
force, whether of human or divine agency, excuses no hired bailee, whose wrongful 
connivance or culpable exposure, or breach of contract or remissness of duty in any 
respect, whether for preventing the calamity, or lessening its injurious effects, 
proves to have proximately occasioned the mischief. Loss by fire, burglary, robbery,, 
and theft give rise to similar considerations, though less likely to afford a positive 
excuse; and the bailee's good faith and due diligence have especial reference to- 
precautionary measures, repelling force, and seeking to make the loss from any such 
cause as light as possible. Ordinary diligence is a question of fact, In every case, 
to be determined upon all -the circumstances. For such injury as resulted directly 
from the bailee's negligence, the bailee must respond, notwithstanding an accident 
afterwards occurs which must, in any event have ruined the thing; while, on the 
other hand, his act of carelessness, which in no wise occasioned the disaster, does- 
not make him answerable. In short, the doctrine of proximate and remote cause 
here applies; with, however, much favor to any bailee who can establish, on his 
behalf, that the loss or injury occurred under circumstances which naturally impute 
no blame to the man of average care and diligence; and subject, of course, to the 
general maxim, that the party who charges culpable negligence has upon the whole 
the burden of proof. (Schouler's Bailments and Carriers). 

The common carrier is the extraordinary or exceptional bailment for mutual 
benefit, and is a subdivision of the bailment Locatio-conductio known as Locatio 
operis mercium vehendarum, for the hire of its carriage, or the carriage of the 
thing from place to place for reward. 

A common or public carrier is one who undertakes as a business, for hire or 
reward, to carry from one place to another the goods of all persons who may apply 
for such carriage, provided the goods be of the kind which he professes to carry, 
and the person so applying will agree to have them carried upon the lawful terms 
prescribed by the carrier; and who, if he refuses to carry such goods for those 
who are willing to comply with his terms, becomes liable to an action by the 
aggrieved party for such refusal. (Hutchinson on Carriers.) 

According to the above divisions and definitions the carriage of goods is always 
either a mandate, when it is gratuitous or without compensation to the carrier, or 
a hiring, when he is paid for the service; and under these heads; the duties and 
obligations of carriers of goods were formerly treated in connection with the general 
subject of bailments and as a part of it. But it must be evident from this statement 
that, while this classification of the different kinds of bailments according to their 
various purposes may be extremely convenient for the treatment of the general 
subject in all its different branches, it is almost wholly unimportant in connection 
with the subject of the duties and liabilities of the carriers of goods, except to show 
in what particular character of bailment the carrier holds the goods intrusted to 
him, and that, which is equally apparent, most of the general principles of the bail- 
ments of goods have little or no application to questions in which he may be con- 
cerned. Besides, the extraordinary responsibilities which are imposed by the law 
upon common or public carriers of goods for hire, who are by far the most important 
agents of commerce in modern times, are founded upon reasons which have no 
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application to ordinary bailments, and in fact make such carriers exceptions from 
the general rules and principles by which the liability of other bailees is to be tested. 

It will, therefore, be found that while private carriers, whether with or without 
reward, are strictly bailees and nothing more, and that questions as to their liability 
are to be determined by the ordinary rules which govern the responsibility of bailees, 
the common carrier of goods stands upon an entirely different footing, and when 
questions as to his liability for the loss of goods or their injury whilst in his cus- 
tody for the purpose of carriage arise, they must be decided upon principles pe- 
culiarly applicable to them, and which have no application to any other kind of 
bailment except that to the innkeeper by his guest. In all other cases of bailment, 
for instance, the very foundation of the bailee's liability is negligence in some 
degree, either greater or less, according to the particular nature of the bailment, 
and before he can be made liable the requisite negligence must be shown, But the 
question of negligence when the purely common-law relation of common carrier 
to the goods exists, is ordinarily wholly foreign to the inquiry whether such a car- 
rier is to be held liable for their loss or injury, and, as will hereafter be seen, 
evidence on his part of the most exact diligence will be wholly irrelevant and 
\p.admissible. If, for example, the private carrier or any other ordinary bailee be 
ilpbbed of the goods, or if they should be accidentally destroyed by fire or any other 
cLlamity, without negligence on his part, the law will excuse him; but if they be 
Mken from a common carrier by a force ever so irresistible less than the public 
■enemy, or if they should be destroyed by fire ever so unavoidable, he will neverthe- 
less be liable for them. He is an insurer of the goods against all losses except 
miose caused by the act of God, the public enemy, the law, the owner, or the in- 
herent nature of the goods. His extraordinary liability rests upon a rule of law, 
applicable to but two classes, which had -its rise in reasons of public policy, and not 
upon the contract of bailment, although without the bailment the liability cannot 
exist. 

Still, questions of negligence are of constant occurrence in dealing with the 
subject of the liability of carriers. The private carrier cannot be held liable unless 
it be shown that he has been guilty of either negligence or misfeasance which has 
occasioned the loss. The liability of the passenger carrier for an injury to his 
passenger generally depends exclusively upon the question of negligence. And, 
although the common carrier of goods, when he is not protected by contract, is 
liable for the consequences of every casualty resulting in the loss of the goods, 
except such as are excepted by the law as above stated, yet when he attempts to 
exonerate himself from liability by showing that the cause of the loss comes within 
one or the other of these exceptions, he may be met by proof that, but for his negli- 
gence, the occasion of the loss would have been avoided. So, if the goods be of a 
perishable nature, and he attempt to defend himself against liability for their loss 
by showing that it was attributable to the principle of inherent infirmity and decay, 
as he may do. It may be shown that he failed to bestow upon them the necessarv 
care to arrest or prevent such decay, and was therein guilty of negligence but for 
which the loss would not have occurred. And when he has made exceptions to 
his liability by his contract in addition to those allowed him by the law, and under- 
takes to screen himself from liability for a loss by showing that it was produced 
by one of the excepted causes, it will be a complete avoidance of his defense to show 
that he did not use the proper diligence to prevent or to escape from the danger. 
(Hutchinson on Carriers). 

On the question of the status of the common carrier before or after public 
vocation and the modification of its liability from that of a simple bailee to that 
of an insurer of the goods in transit, and vice versa, the following interesting 
observations are found in Schouler's Bailments and Carriers: 

"It is, however, observable that carriers are often to be deemed at a certain 
posture of the case warehousemen or simple custodians with respect to property 
which has been placed in their charge. And, whether one holds himself out as 
blending these two professions in practice or not, a person or company exercising 
the public vocation, whose custody of goods continues long before or long after the 
transit, should be charged, not as common carrier, but in the less onerous capacity 
of a hired or gratuitous bailee. Railway freight depots, where much property is 
necessarily held, from one cause or another, on long storage, furnish instances 
where the distinction is applicable. In all such cases the just intent of the transac- 
tion must guide us towards determining what bailment relation is sustained at any 
particular stage. For while every public carrier may doubtless refuse to receive 
property when tendered him for transit unreasonably early, such carrier may accept, 
if he choose, on the just understanding, express or implied, that, until he is pre- 
pared to load aboard for the journey, his own liability shall be simply that of ware- 
houseman or hired custodian, or, If the case were freed utterly from the considera- 
tion of recompense (a conclusion which ought reluctantly to be accepted in any 
case where advance facilities are provided for goods which are ultimately to be 
transported tor a recompense), as a gratuitous bailee. This previous storage may 
be of much convenience to the bailor; yet early delivery of freight is not without 
its advantages to those who are to pack and stow it for the transit; and hence, 
as a rule, the carrier who accepts is taken to accept for present transportation at 
his own convenience, and accordingly as a party at once liable as common carrier, 
even though the goods lie at the wharf, on the platform, in the freight-house, at 
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the depot, or elsewhere, or are awaiting some preliminary preparation for the 
transit, and are not yet laden or stowed in condition for the transit to commence. 

"This rule of carriage delivery and acceptance, we should feel assured, is no 
arbitrary or capricious rule, but one which is shaped by actual circumstances. And 
wherever the bailment relation which follows the transfer of possession imports, 
upon all the evidence, no duty of immediate or present transportation on the 
bailee's part, but rather that he shall await his consignor's further acts or instruc- 
tions before putting the goods on their course, and the delay is for the customer's 
convenience instead of his own, or by way of a license to use his premises for 
shelter, the position of the bailee, though he be a public carrier by profession, will 
continue meantime that of warehouseman or simple bailee, and not of carrier. 



"We are in the first place to observe that one may hold goods as common 
carrier or insurer for a transit, but, for various reasons, retain them with the less 
onerous risks of a warehouseman or ordinary bailee for hire, at the place of des- 
tination, without ever having actually delivered over or parted with possession. 
This is a peculiarity not often noticeable in other bailments, but here constantly to 
be borne in mind; so that, if, for instance, goods which had safely reached the 
journey's end were accidentally burnt up, or plundered, by a mob, before that final 
delivery over which legally terminates a bailment, a court would often be perplexed 
to say whether the present bailee were liable or no for the loss; or, in other words, 
whether his standard of responsibility should be deemed exceptional or ordinary. 

"To determine such a question, it is material to consider whether the common 
carrier is legally bound as such to make delivery over, or the consignee must come 
and fetch them; and, in the latter case, whether notice must be given and sufficient 
time allowed to elapse after arrival of the goods to enable such a party fairly to 
perform his duty. In both respects our law is far from being exact, and local usage 
sways the English and American courts considerably, as we now proceed to show. 
Even where the carrier was bound naturally to make delivery, he often becomes by 
reason of the consignee's refusal to receive and pay, or where the consignee is dead 
or cannot be found, a bailee of the ordinary sort, after fulfilling his carrier duty. 



"As we have seen, a carrier may become himself the warehouseman or deposi- 
tary of goods left upon his hands after his transportation duty terminates; or he 
may constitute some responsible third party the warehouseman. In the latter 
case, the nature of the carrier's delivery must determine on whose behalf it is 
made; for, if the consignee fails, after reasonable opportunity, to take the goods, 
the carrier has his election to make the third party his o*n agent, for whose negli- 
gence he shall stand responsible, or to divest himself of such risks by making such 
third party agent of the owner. 

"Where the carrier himself becomes warehouseman of the goods, personally 
or by his own agent, it is of importance to note wliether the transportation duty has 
ended, or not, upon the principles already discussed. For, in the one case, he re- 
mains no longer chargeable as insurer, and under the carriage contract, but must, 
for loss or injury occasioned while acting in this new capacity, be held answerable 
only as would any other ordinary bailee for hire, supposing the bailment to be with 
intended recompense, or as a gratuitous bailee, if the trust be without recompense. 
In the other case, however, and where the transportation duty has not been fully 
performed, his liability is essentially that of common carrier, or such as makes the 
bailee answerable at the common law for losses by rioters, accidental fires, and the 
like; which rule must further apply where the carrier deposits the goods at some 
intermediate place on his route, or sends by a conveyance different from that agreed 
upon, or has carried them carelessly out of the way, or, after their arrival at the 
point of destination, holds them still, without having as yet given the notice or 
reasonable opportunity of removal, or made the personal delivery which was incum- 
bent upon him." 

2. United Metals Selling Co. v. Pryor (1917), 243 Fed. Rep. 91, 155 C. C. A. 621. Writ 
of certiorari denied. United Metals Selling Co. v. Pryor (1917), 245 U. S. 662, 38 Sup. 
Ct. Rep. 61, 62 L. Ed. 536. 

3. Ibid. 

4. Southern Ry. Co. v. Prescott (1916), 240 U. S. 632, 60 L. Ed. 836; 36 Sup. Ct. Rep. 
469; citing, Cau v. Texas & P. Ry. Co. (1904), 194 U. S. 427, 24 Sup. Ct. Rep. 663, 
48 L. Ed. 1053; Western Transportation Co. v. Downer (1871), 11 Wall. 129, 20 L. 
Ed. 160; De Grau v. Wilson (1883), 17 Fed. Rep. 698, affirmed, De Grau v. Wilson 
(1884), 22 Fed. Rep. 560. 



63 LIMITATION OF COMMON CAEEIER's LIABILITY [§2001 



2001. Limitation of common carriers' liability at common law for loss, 
damage or injury to property transported in interstate com- 
merce. 



2001-A. A CONTRACT EXEMPTING A CAEEIER FROM LIABILITY FOR NEGLI- 
GENCE IS AGAINST PUBLIC POLICY AND VOID. 

That a common carrier cannot exempt itself from liability for his 
own negligence or that of his servants is elementary.^ 

In Mart v. Pennsylvania Rd. Co.^ the United States Supreme Courts 
per Mr Justice Blatchford, stated: "We are, therefore, brought back to- 
the main question. It is the law of this court, that a common carrier 
may, by special contract, limit his common law liability; but that he 
cannot stipulate for exemption from the consequences of his own neg- 
ligence or that of his servants. Nav. Co. v. Merchants' Bk., 6 How, 
344; York Co. v. R. R. Co., 3 Wall. 107 (70 U. S. XVIII., 170) ; R. R. Co. 
V. Lockwood, 17 Wall, 357 (84 U. S. XXI., 627) ; Exp. Co. v. Caidwelh 
21 Id., 264 (88 U. S. XXIL, 556) ; R. R. Co. v. Pratt, 22 Id., 123 (89 U. 
S. XXIL. 827) ; Ba^ik v. Exp. Co., 93 U. S. 174 (XXIIL, 872) ; R. Co. v. 
Stevens,"95 Id., 655 (XXIV., 535). 

"In York Co. v. R. R. Co. {supra) a contract was upheld exempting^ 
a carrier from liability for loss by fire, the fire not having occurred 
through any want of due care on his part. The Court said, that, *A 
common carrier may prescribe regulations to protect himself against 
imposition and fraud, and fix a rate of charges proportionate to the 
magnitude of the risks he may have to encounter.' 

"In R. R. Co. V. Lockwood {supra) the following propositions 
were laid down by this Court : 1. A common carrier cannot lawfully 
stipulate for exemption from responsibility when such exemption is 
not just and reasonable, in the eye of the law. 2. It is not just and 
reasonable, in the eye of the law, for a common carrier to stipulate for 
exemption from responsibility for the negligence of himself or his 
servants. 3. These rules apply both to carriers of goods and to car- 
riers of passengers for hire and with special force to the latter. The 
basis of decision was. that the exemption was to have applied to it the 
test of its justness and reasonable character. It was said, that the con 
tracts of the carrier, must rest upon their fairness and reasonableness ; 
and that it was just and reasonable that carriers should not be respon- 
sible for losses happening by sheer accident, nor chargeable for valu- 
able articles liable to be damaged, unless apprised by their character of 
value. That case was one of a drover traveling on a stock train on a 
railroad, to look after his cattle, and having a free pass for that pur- 
pose, who had signed an agreement taking all risk of injury to his cattle 
and of personal injury to himself, and who was injured by the negli- 
gence of the railroad company or its servants. 

"In Exp. Co. V. Caldwell {supra), this Court held that an agree- 
ment, made by an express company, a common carrier in the habit of 
carrying small packages, that it should not be held liable for any loss 
or damage to a package delivered to it, unless claim should be made 
therefor within ninety days from its delivery to the company, was an 
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agreement which the company could rightfully make. The Court said : 
'It is now the settled law, that the responsibility of a common carrier 
may be limited by an express agreement made with his employer at the 
time of his accepting goods for transportation, provided the limitation 
be such as the law can recognize as reasonable and not inconsistent with 
sound public policy.' It was held that the stipulation as to the time of 
making a claim was reasonable and intrinsically just, and could not be 
regarded as a stipulation for exemption from responsibility for negli- 
gence, because it did not relieve the carrier from any obligation to 
exercise diligence, fidelity and care. 

"On the other hand in Bank v. Exp. Co. {supra), it was held that a 
stipulation by an express company that it should not be liable for loss 
by fire could not reasonably be construed as exempting it from liability 
for loss by fire occurring through the negligence of a railroad company 
which it had employed as a carrier. 

"To the views it had announced in these cases we adhere. But 
there is not in them any adjudication on the particular question now be- 
fore us. It may, however, be disposed of on principles which are well 
established, and which do not conflict with any of the rulings of this 
Court. As a general rule and in the absence of fraud or imposition, a 
common carrier is answerable for the loss of a package of goods though 
he is ignorant of its contents and though its contents are ever so valu- 
able, if he does not make a special acceptance. This is reasonable, 
because he can always guard himself by a special acceptance, or by 
insisting on being informed of the nature and value of the articles 
before receiving them. If the shipper is guilty of fraud or imposition, 
by misrepresenting the nature or value of the articles, he destroys his 
claim to indemnity because he has attempted to deprive the carrier of 
the right to be compensated in proportion to the value of the articles 
and the consequent risk assumed, and what he has done has tended to 
lessen the vigilance the carrier Avould otherwise have bestowed. 2 
Kent Com. 603, and cases cited; Relf v. Rapp. 3 Watts & S., 21 ; Dunlap 
V. Steamboat Co., 98 Mass. 371; R. R. Co. v. Fraloff, 100 U. S., 24 
(XXV., 531). This qualification of the liability of the carrier is rea- 
sonable and is as important as the rule which it qualifies. There is no 
justice in allowing the shipper to be paid a large value for an article 
which he has induced the carrier to take at a low rate of freight on the 
assertion and agreement that its value is a less sum than that claimed 
after a loss. It is just to hold the shipper to his agreement, fairly 
made, as to value, even where the loss or injury has occurred through 
the negligence of the carrier. The effect of the agreement is to cheapen 
the freight and secure the carriage, if there is- no loss ; and the effect of 
disregarding the agreement, after a loss, is to expose the carrier to a 
greater risk that the parties intended he should assume. The agree- 
ment as to value, in this case, stands as if the carrier had asked the 
value of the horses, and had been told by the plaintiff the sum inserted 
in the contract. 

* ' The limitation as to value has no tendency to exempt from liabil- 
ity for negligence. It does not induce want of care. It exacts from the 
•carrier the measure of care due to the value agreed on. The carrier is 
bound to respond in that value for negligence. The compensation for 
carriage is based on that' value. The shipper is estopped from saying 
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that the value, is greater. The articles have no greater value, for the 
purposes of contract of transportation, between the parties to that con- 
tract. The carrier must respond for negligence up to that value. It 
is just and reasonable that such a contract, fairly entered into and 
where there is no deceit practiced on the shipper, should be upheld. 
There is no violation of public policy. On the contrary, it would be un- 
just and unreasonable and would be repugnant to the soundest princi- 
ples of fair dealings and of the freedom of contracting, and thus in con- 
flict with public policy, if a shipper should be allowed to reap the 
benefit of the contract if there is no loss, and to repudiate it in case of 
loss. 

"This principle is not a new one. In Gibbon v. Paynto)i, 4 Burr. 
2298, the sum of 100 pounds was hidden in some hay in an old nail-bag 
and sent by a coach and lost. The plaintiff knew of a notice by the 
proprietor that he would not be answerable for money unless he knew 
what it was, but did not apprise the proprietor that there was money 
in the bag. The defense was upheld. Lord Mansfield saying: 'A com- 
mon carrier, in respect of the premium he is to receive, runs the risque 
of the goods, and must make good the loss, though it happen without 
any fault in him, the reward making him answerable for their safe 
delivery. His warranty and insurance is in respect of the reward he is 
to receive, and the reward ought to be proportionable to the risque. If 
he makes a greater warranty and insurance, he will take greater care, 
use more caution and be at the expense of more guards or other meth- 
ods of security; and therefore, he ought, in reason and justice, to have 
a greater reward.' To the same effect is Batsoii v. Donovan, -i B. & 
Aid. 21. 

"The subject-matter of a contract may be valued, or the damages 
in case of a breach may be liquidated in advance. In the present case, 
the plaintiff accepted the valuation as just and reasonable. The bill of 
lading did not contain a valuation of all animals at a fixed sum for each, 
but a graduated valuation according to the nature of the animal. It 
does not appear that an unreasonable price Avould have been charged 
for a higher valuation. 

* ' The decisions in this country are at variance. The rule which we 
regard as the proper one in the case at bar is supported in Newberger 
V. Houard, 6 Phila., 174 ; Squire v. R. R. Co., 98 Mass. 239 ; Hopkins v. 
Westcott, 6 Blatclif., 64; Belger v. Dinsmore, 51 N. Y., 166; Oppenheim- 
er V. Exp. Co., 69 111., 62; Magnin v. Dinsmore. 56 N. Y. 168, and 62 Id., 
35 and 70 Id. 410; Earliest v. Exp. Co. 1 Woods, 573; Elkins v. Trans. 
Co. 81 Pa. St. 315; R. R. Co. v. Henlehi, 52 Ala., 606; Same v. Same, 
56 Id., 368; Muser v. Holland, 17 Blatchf., 4.12; Harvey v. R. R. Co., 74 
Mo., 538 ; and Graves v. R. Co. 137 Mass. 33. The contrary rule is sus- 
tained in Exp. Co. V. Moon, 39 Miss., 822; The City of Konvich, 4 Ben., 
271; U. S. Exp. Co. V. Bachman, 28 Ohio St. 144; Black v. Goodricli 
Trans. Co., 55 Wise, 319; Chicago, St. L., & N. 0. R. R. Co. v. Abels. 
60 Miss., 1017; Kansas City R. R. Co. v. Simpson, 30 Kan. 645; and 
Moulton V. jR. R. Co. 31 Minn. 85. We have given consideration to the 
views taken in these latter cases, but are unable to concur in their con- 
clusions. Applying to the case in hand the proper test to be applied to 
every limitation of the common law liability of a carrier, its just and 
rea.«!onable character, we have reached the result indicated. 
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"In Great Britain, a statute directs this test to be applied to the 
courts. The same rule is the proper one to be applied in this country, 
in the absence of any statute." 

1. Adams Express Co. v. Croninger (1913), 226 U. S. 491, 33 Sup. Ct. Rep. 148, 57 L. 
Ed. 314, 321; citing, York Mfg. Co. v. Illinois C. Rd. Co. (1866), 3 Wall. 107, 18 
L. Ed. 170; New York C. Rd. Co. v. Lockwood (1873), 17 Wall. 357, 21 L. Ed. 627; 
Bank of Kentucky v. Adams Express Co. (1876), 93 U. S. 174, 23 L. Ed. 872; Hart v. 
Pennsylvania Rd. Co. (1884), 112 U. S. 331, 338, 28 L. Ed. 717, 720; 5 Sup. Ct. Eep. 
151; Kansas City S. Ry. Co. v. Carl (1913), 227 U. S. 639, 33 Sup. Ct. Rep. 391, 57 
L. Ed. 683. 

2. Hart v. Pennsylvania Rd. Co. (1884), 112 U. S. 331, 5 Sup. Ct. Rep. 151, 28 L. Ed. 
717, 720. 

2001-B. A CONTRACT EXEMPTING CAHBIER FROM ALL LIABILITY FOR LOSS 
OR DAMAGE TO PROPERTY SHIPPED, EXCEPT BY ITS FRAUD OR 
NEGLIGENCE. 

A provision of a bill of lading exempting the carrier from all 
liability for loss or damage to the property shipped, unless proved to 
have been caused by its fraud or the "gross negligence" of itself or 
its servants, is not contrary to public policy ; there being no distinction 
between gross negligence and ordinary negligence under the decision 
of the Federal courts.^ 

A common carrier may by a contract fairly entered into with a 
shipper limit the amount of its liability for negligence, and the valid- 
ity of such a contract is not affected by the fact that the carrier uses 
printed bills of lading, which fix an arbitrary value for all packages, 
having no relation to their real value beyond which it is not to be 
liable unless a greater value is stated by the shipper and more freight 
paid, where the facts are fully understood by the shipper who declines 
to place a valuation on the property, and assents to the limitation in 
consideration of a reduced rate.^ 

The fixing of the value of property in a bill of lading at less than 
its actual value for the purpose of limiting the amount of the carrier's 
liability in case of loss is not a false billing in violation of the Inter- 
state Commerce Act.' 

In Pierce Co. v. Wells, Fargo & Go.^ the United States Supreme 
Court held that gross disproportion between the value of an inter- 
state express shipment and the arbitrary value fixed in the express 
company's receipt does not prevent the application of the rule that 
the carrier may, under the "Carmack Amendment" of June 29, 1906, 
limit its liability to an agreed value made to secure the lower of _ two' 
or more published rates based upon value ; that $50.00 is the limit of 
recovery from an express company in case of its breach of the duty 
imposed upon it by the "Carmack Amendment" of June 29, 1906, as 
the initial carrier of an interstate shipment of four uncrated auto- 
mobiles, together with an extra automobile body and other automobile 
parts, where the shipper deliberately and purposely, without imposi- 
tion or fraud, accepted the express company's receipt, limiting the 
amount of recovery to $50, which is the sum named in the filed tariffs 
as the amount of recovery in the absence of a declaration of a greater 
value on the part of the shipper, who is given the privilege of paying 
an increased rate, and having the liability extended to the full value 
of the goods. 
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Mr. Justice Day, in delivering the opinion of tlie court, stated : 
"The case as made, therefore, presents the question whether one who 
has deliberately and purposely, without imposition or fraud, accepted 
a contract of shipment limiting the amount of recovery to $50 which 
is the sum named in the filed tariffs as the amount of recovery in the 
absence of declaration of a greater value on the part of the shipper, 
who is given the privilege of paying an increased rate and having the 
liability for the full value of the goods, is entitled in case of loss to 
recover the full value of the property. 

"That contracts for limited liability, when fairly made, do not 
contravene the settled principles of the common law preventing the 
carrier from contracting against its liability for loss by negligence 
{New York C. R. Co. v. Lockwood, 17 Wall, 357, 21 L. ed., 627, 10 Am. 
Neg. Cas. 624), was settled by this court in what is known as the Hart 
Case, 112 U. S. 331, 28 L. ed. 717, 5 Sup. Ct., Kep. 151. In that case 
a recovery limited to $1,200 for 6 horses, one shown to be worth $15,000 
and the others from $3,000 to $3,500 each, was sustained upon the 
principle that the contract did not relieve against the carrier 's' neg- 
ligence, but limited the amount that might be recovered for such neg- 
ligence, and it was there held that such contracts, when fairly made, 
did not contravene public policy. That case has been frequently fol- 
lowed since, and its doctrine applied in construing limited liability 
contracts in connection with the Carmack amendment to the interstate 
commerce act, in a series of cases beginning with the Adams Exp. Co. 
V. Croninger, 226 U. S. 491, 57 L. ed. 314, 44, L. R. A. (N. S.) 257, 33 
Sup. Ct. Eep. 148. See, in this connection. Wells F. £ Co. v. Neiman- 
Marcus Co. 227 U. S. 469, 57 L. ed. 600, 33 Sup. Co., Rep. 267 ; Kansas 
City Southern R. Co. v. Carl, 227 U. S. 639, 57 L. ed. 683, 33 Sup. Ct., 
Eep. 391; Missouri, K. S T. R. Co. v. Harrivian, 227 U. S. 657, 57 L. 
ed. 690, 33 Sup. Ct., Rep. 397; Chicago, R. I. S P. R. Co. v. Cramer, 
232 U. S. 490, 58 L. ed., 697, 34 Sup. Ct. Rep. 383; Boston £ M. R. Co. v. 
Hooker, 223 U. S. 97, 58 L. ed., 868, L. R. A. 1915B, 450, 34 Sup. Ct., 
Rep. 526; Atchison, T. & 8. F. R. Co. v. Robinson, 233 U. S. 173, 58 L. 
ed., 901, 34 Sup. Ct. Rep. 556. 

' ' The facts detailed show that there was nothing unfair in the con- 
tract. It was made between competent parties, dealing at arm's 
length, and for the purpose, so far as the shipper was concerned, of 
securing the lower rate, it deliberately took upon itself the risk of 
lessened recovery in case of loss for the sake of the lower rate. 

"Since the act to regulate commerce and its amendments have 
gone into effect, cases of this character must be decided in view of 
the provisions of the commerce act and its requirement that the car- 
rier shall file its tariffs and rates, which shall be open to inspection, 
and shall prescribe rates applicable to all shippers alike, thus to effect 
one of the main purposes of the law often declared by this court, to 
require like treatment of all shippers and the charging of uniform 
rates equally applicable to all under like circumstances. As this court 
said in one of the earlier cases, considering the limited-liability con- 
tracts in connection with the provisions of the interstate commerce 
act (Kansas City Southern R. Co. v. Carl, 227 U. S. 639, 57 L. ed., 683, 
33 Sup. Ct. Rep. 391). 

" 'The valuation declared or agreed upon as evidenced by the 
contract of shipment upon which the published tariff rate is applied 
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must be conclusive in an action to recover for loss or damage a greater 
sum * * * To permit such a declared valuation to be overthrown 
by evidence aliunde the contract for the purpose of enabling the ship- 
per to obtain a recovery in a suit for loss or damage in excess of the 
maximum valuation thus fixed would both encourage and reward 
undervaluations, and bring about preferences and discriminations for- 
bidden by the law. Such a result would neither be just nor conducive 
to sound morals or wise policies. The valuation the shipper declares 
determines the legal rate where there are two rates based upon valua- 
tion. He must take notice of the rate applicable, and actual want of 
knowledge is no excuse. ' 

"But it is said, and this fact was the basis of the dissenting 
opinion in the circuit court of appeals, that there was no valuation at 
all in this case, and that the disproportion between the actual value of 
the automobiles shipped — about $15,000 — and $50 demonstrates this 
fact, and it is insisted that what was done was merely an arbitrary 
and unreasonable limitation in the g-uise of valuation. This argument 
overlooks the fact that the legality of the contract does not depend 
upon a valuation which shall have a relation to the actual worth 
of the property. None such was attempted in the Marcus-N eiman Case, 
the Croninger Case, or the Mooher Ca-se. But the contract embodied 
in the receipt was sustained in the express company cases, because of 
the acceptance of the same by the parties as the basis of shipment, and 
by force of the statute as to the filed tariff and the requirement of the 
shipper to take notice of its terms and to be bound thereby. In each of 
those cases the filed tariff showed an opportunity to the shipper to have 
a recovery in a greater value that was declared, thus making it optional 
with the shipper to ship at the lower rate, and not to avail himself of 
the right to greater recovery upon paying the higher rate named in the 
tariff. As the cases cited have held, as long as the tariff rate remains 
operative, the alternative rates based on value are deemed to be in 
force and controlling of the rights of the parties. Great Northern R. 
Co. V. O'Connor, 232 U. S. 508, 58 L. ed., 703, 34 Sup. Ct. Kep. 380; 
Boston & M. R. Co. v. Hooker, 233 U. S., 97, 121, 58 L. ed., 868, 879, L. 
R. A., 450, 34 Sup. Ct., Eep. 526. 

"If the rates were unreasonable it is for the Commission to cor- 
rect them upon proper proceedings. If this were not so, the interstate 
commerce act would fail to make effectual one of its prime objects, the 
prevention of discrimination among shippers. So long as the tariffs 
are adhered to, shippers under the same circumstances are treated 
alike. 

"Since the cause of the action in this case arose, the Interstate 
Commerce Commission has dealt with this subject. {Re. Express 
Rates, 28 Inters. Com. Eep. 131), and the fifty-dollar limitation and the 
classification based upon the valuation not exceeding $50 have been 
made applicable only to shipments weighing not more than 100 pounds. 
28 Inters. Comni. Rep. 137, 138. Under that weight the recovery is still 
limited to the sum of $50 unless a greater value is declared at the time 
of shipment, and the declared value in excess of the value specified 
paid for, or agreed to be paid for, under the schedule of charges 
for excess value. The limitation in the tariffs of $50 Avas made in 
view of the great mass of merchandise of moderate value in shipments 
received bv the company, and for that reason has been permitted in 
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modified form to remain in the published tariffs by the action of the 
Interstate Commerce Commission in the matter to which we have re- 
ferred. 

"In the O'Connor Case, 232 U. S. 508, and the Robinsou Case, 233 
U. S. 173, above cited, the doctrine of the conclusiveness of the filed 
rates was said to have no application to attempted fraudulent acts 
or false billing. We do not perceive how this doctrine can be applicable 
to the present case. As the statement of facts shows, the transaction 
was open and above board, the character of the goods was plainly dis- 
closed and known to both parties, and the rate paid was not attempted 
to he fixed upon actual value alone, but upon a value which the shipper 
was competent to agree to, in consideration of the lower rate. Indeed, 
if a recovery for full value was to be permitted in this case, the shipper 
itself would obtain an undue advantage in recovering such value, when 
it had purposely and intentionally taken the risk of less responsiliility 
from the carrier, for a lower rate. Such result would bring about the 
very favoritism which it is the purpose of the commerce act to avoid. 

"The suggestion that there is a wrong to other shippers, who 
value their goods at their real worth, is answered by the fact that 
this tariff was open to all under the same circumstances, and while it 
remained in force, any shipper who wished to take the risk of a recovery 
for very much less than the value of his goods might have the benefit 
of the shipment at the reduced rate. The contention that the carrier 
should have been held to account for the value of what was left of the 
automobiles after the wreck and fire does not seem to be presented by 
the pleadings, and was not involved in the disposition of the case ulti- 
mately made upon the contract of shipment. We find no error in the 
Court's withholding that issue from the jury in the condition of the 
record. 

"Finding no error in the judgment of the Circuit Court of Appeals, 
it is aflSrmed."^ 

In Missouri, K. S T. Ry. Co. v. Harrimau Bros.^ the United States 
Supreme Court, per Mr. Justice Lurton, stated: "That the shipper had 
the choice of two rates, one 20 per cent higher than the other, upon 
this shipment, is shown by the provisions of the shipping contract and 
the tariff sheets referred to therein. That the difference between the 
two rates was not unreasonable, the one when the cattle were not valued 
and the other when their value was declared, is to be assumed from the 
acceptance of the rates as filed with the Commission. That the 'portion ' 
of the rate sheets in evidence does not include the ' Current Live Stock 
Contract' referred to in the part filed is of no vital significance. The 
objection was not made below. The case was proceeded with in the 
State Court upon the hypothesis that the 'Current Live Stock Con- 
tract,' referred to in the 'portion' of the rate sheets actually in evidence, 
was. the live stock contract executed by the parties, and had been duly 
filed as part of the rate sheets. It is too late to make an objection 
here which, if made below, might have been remedied by filing all in- 
stead of a 'portion' of the filed tariff. Texas & P. R. Co. v. Abilene 
Cotton Oil Co., 204 U. S. 426, 51 L. ed. 553, 27 Sup. Ct. Rep. 350, 9 Am. 
Cas. 1075. In any event, the rate sheets do provide for a choice be- 
tween two rates, one with and one without a declared valuation. In one 
case the carrier is liable for whatever loss or damage the shipper sus- 
tains, and in the other case its liability is limitedto the valuation up- 
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on which the rate was based. The ground upon which the shipper is 
limited to the valuation declared is that of estoppel, and presupposes 
the valuation to be one made for the purpose of applying the lower of 
two rates based upon the value of the cattle. This whole matter has 
been so fully considered in Adams Exp. Co. v. Croninger, 226 U. S. 491, 
ante. 314, 33 Sup Ct. Rep. 148, and Kcmsas City Southern R. Co. v. 
Carl, just decided (227 U. S. 639, ante, 683, 33 Sup Ct. Rep. 391), that 
Ave only need to refer to the opinions in those cases, without further 
elaboration. 

"That the Trial Court and the Court of Civil Appeals erred in 
holding this stipulation null and void because forbidden by either the 
law or policy of the State of Texas, or by the 20th section of the act of- 
June 29, 1906, is no longer an open question since the decisions of this 
court in the cases just referred to. 

"Nor is there anything upon the face of this contract, when read 
in connection with the rate sheets referred to therein (of which the 
defendants in error were compelled to take notice, not only because 
referred to in the contract signed by them, but because they had been 
lawfully filed and published), which offends against the provisions of 
the 20th section of the act of June 29, 1906. 

' ' Neither is the valuation of cattle at $30 and $20 per head subject 
to impeachment as upon its fac'e arbitrary and unreasonable. The 
valuation in this case was made by the consignor himself. The con- 
tract upon this point reads, 'And said shipper represents and agrees 
that his said live stock * * * do not exceed iii value these prices,' re- 
ferring to the schedule set out immediately above that declaration. 
That the cattle were not other than average or ordinary cattle, of no 
peculiar value as ' show cattle, ' or otherwise, is indicated by the charac- 
ter of the printed form of contract signed by the consignor. After re- 
citing that the company had two rates on live stock, it proceeds, — 
'Ordinary live stock transported under this special contract,' etc. 

"The contract here involved is substantially identical with the 
contract and schedule upheld in Hart v. Pennsylva/nia R. Co. 112 U. 
S. 331, 28 L. ed. 717, 5 Sup. Ct. Rep. 151, where the transportation was 
'on the condition that the carrier assumes a liability on the stock to 
the extent of the following agreed valuation : If horses or mules, not 
exceeding $200 each. If cattle or cows, not exceeding $75 each.' 

' ' In the case at bar it has been said that the shipper was not asked 
to state the value, but only signed the contract handed to him and 
made no declaration. But the same point made in the Hart Case, when 
the court said : 

" 'A distinction is sought to be drawn between a case where a 
shipper, on requirement, states the value of the property, and a rate 
of freight is fixed accordingly, and the present case. It is said, that, 
while in the former case the shipper may be confined to the value he so 
fixed, in the event of a loss by negligence, the same rule does not apply 
to a case where the valuation inserted in the contract is not a valua- 
tion previously named by the shipper. But we see no sound reason for 
this distinction. The valuation named was the "agreed valuation," the 
one on which the minds of the parties met, however it came to be fixed, 
and the rate of freight was based on that valuation, and was fised on 
condition that such was the valuation, and that the liability should go 
to that extent and no further.' 



71 LIMITATION OF COMMON CARRIER^S LIABILITY [§2001 

"It is said that the contract in the case at bar includes a valua- 
tion of all bulls and all cows at the same sum, and that this is arbitrary, 
and not the result of any real effort to value the particular bulls and 
cows to be transported. But the same objection applied to the contract 
in the Hart Case, where horses were valued at the same maximum value 
and other cattle at the same fixed sum. But here, as there, it is plain 
that all animals, horses and other cattle, have not a fixed value, and so 
the contract fixes 'a graduated value according to the nature of the 
animal. ' 

"It is not unreasonable, for the purpose of graduating freight 
according to value, to divide the particular subject of transportation 
into two classes ; those above and those below a fixed maximum amount. 
No other method is practicable ; and this is a method administratively 
approved by the Commerce Commission. 

"That the value of the cattle shipped under this valuation did 
greatly exceed the valuation therein represented may be true. It only 
serves to show that the shipper obtained a lower rate than he was law- 
fully entitled to have by a misrepresentation. It is neither just nor 
equitable that he shall benefit by the lower rate, and then recover for 
a value which he said did not exist, in order to obtain that rate. Hav- 
ing obtained a rate based upon the declared value, he is concluded, and 
there is no room for parol evidence to show otherwise. Hart v. Pennsyl- 
vania R. Co. and Kansas City Southern R. Co. v. Carl, supra. 

"When the carrier graduates its rates by \alue, and has filed 
its tariffs showing two rates applicable to a particulai' commodity or 
class of articles, based upon a difference in valuation, the shipper 
must take notice, for the valuation automatically determines which of 
the rates is the lawful rate. If he knowingly declares an undervalua- 
tion for the purpose of obtaining the lower of two published rates, he 
thereby obtains an advantage and causes a discrimination forbidden 
and made unlawful by the 1st section of the Elkins Act of February 19, 
1903 (32 Stat, at L. 847, chap. 708, U. S. Comp. Stat. Supp. 1911, p. 
1309) Texas S P. R. Co. v. Mugg, 202 U. S. 242, 50 L. ed. 1011, 26 Sup. 
Ct. Rep. 628; Chicago S A. R. Co. v. Kirby, 225 U. S. 155, 56 L. ed. 
1033, 32 Sup. Ct. Eep. 648. The particular cattle were loaded by the 
shipper and were never seen by the company's agent. Neither was 
it claimed that he was informed of the value or quality of the cattle to 
be shipped. We see no ground upon which this contract can be held 
upon its face to have offended against the statute." 

1. Pierce Co. v. Wells, Fargo & Co. (1911), 189 Fed. Rep. 561, 110 C. C. A. 645; affirmed 
Pierce Co. v. Wells, Fargo & Co. (1915), 236 U. S. 278, 35 Sup. Ct. Rep. 351, 59 L. Ed. 
576. 

2. Ibid. 

3. Ibid. 

4. Pierce Co. v. Wells, Fargo & Co. (1915), 236 U. S. 278, 35 Sup. Ct. Rep. 351, 59 L, 
Ed. 576, affirming. Pierce Co. v. Wells, Fargo & Co. (1911), 189 Fed. Rep. 561, 110 
C. C. A. 645. 

5. Pierce Co. v. Wells, Fargo & Co. supra. In Hart v. Pennsylvania Rd. Co. (1884), 
112 U. S. 331, 5 Sup. Ct. Rep. 151, 28 L. Ed. 717. 720, the United States Supreme 
Court, per Mr. Justice Blatchford, stated: "It must be presumed, from^ the terms 
of the bill of lading, and without any evidence on the subject and especially in the 
absence of any evidence to the contrary, that, as the rate of freight expressed is 
stated to be on the condition that the defendant assumes a liability to the extent 
of the agreed valuation named, the rate of freight is graduated by the valuation. 
Especially is this so. as the bill of lading is what its heading states it to be, a 
limited liability live stock contract, and is confined to live stock. Although the 
horses, being race-horses, may, aside from the bill of lading, have been of greater 
real value than that specified in it, whatever passed between the parties before the 
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bill Of lading was signed was merged in the valuation it fixed; and it is not asserted 
that the plaintiff named any value, greater or less, otherwise than as he assented 
to the value named in the bill of lading, by signing it. The presumption is conclu- 
sive that, if the liability had been assumed on a valuation as great as that now 
alleged, a higher rate of freight would have been charged. The rate of freight is 
indissolubly bound up with the valuation. If the rate of freight named was the 
only one offered by the defendant, it was because it was a rate measured by the 
valuation expressed. If the valuation was fixed at that expressed, when the real 
value was larger, it was because the rate of freight named was measured by the 
low valuation. The plaintiff cannot claim a higher valuation, on the agreed rate 
of freight. 

"It is further contended by the plaintiff, that the defendant was forbidden by 
public policy, to fix a limit for its liability for a loss by negligence, at an amount 
less than the actual loss by such negligence. As a minor proposition, a distinction 
is sought to be drawn between a case where a shipper on requirement, states the 
value of the property and a rate of freight is fixed, accordingly, and the present 
case. It is said, that, while in the former case the shipper may be confined to the 
value he so fixed, in the event of a loss by negligence, the same rule does not apply 
to a case where the valuation inserted in the contract is not a valuation previously 
named by the shipper. But we see no sound reason for this distinction. The 
valuation named was the 'agreed valuation', the one on which the minds of the 
parties met, however, it came to be fixed, and the rate of freight was based on that 
valuation, and was fixed on condition that such was the valuation and that the 
liability should go to that extent and no further." 

6. Missouri, K. & T. Ry. Co. v. Harriman Bros. (1913), 227 U. S. 657, 33 Sup. Ct. Rep. 
397, 57 L. Ed. 690, 696, et seq. 



2001-C. At common law the carrier and shipper were permitted 

TO FIX BY MUTUAL AGREEMENT, A BONA FIDE VALUE IN C0:MPL'T- 
ING LOSS OF, OR DAMAGE TO A SHIPMENT. 

Ill Adams Express Co. v. Croninger^ the United States Supreme 
Court, per Mr. -Justice Lurton, stated: "The rule of the common law did 
not limit his liability to loss and damages due to his own negligence, or 
that of his servants. That rule went beyond this, and he was liable 
for any loss or damage which resulted from human agency, or any 
cause not the act of God of the public enemy. But the rigor of this 
liability might be modified through any fair, reasonable, and .just 
agreement with the shipper which did not include exemption against 
the negligence of the carrier or his servants. The inherent right to 
receive a compensation commensurate with the risk involved the right 
to protect himself from fraud and imposition by reasonable rules and 
regulations, and the right to agree upon a rate proportionate to the 
value of the property transported. 

"It has therefore become established rule of the common law, as 
declared by this court in many cases, that such a carrier may, by a fair, 
open, just, and reasonable agreement, limit the amount recoverable 
by a shipper in case of loss or damage to an agreed value, made for 
the purpose of obtaining the lower of two or more rates of 'charges 
proportionate to the amount of the risk.' New York Mfg. Co. v. lllin^ 
ois C. R. Co. 3 Wall, 107, 18 L. ed. 170; New York C. R. Co. v. Lock wood, 
17 Wall, 357, 21 L. ed. 627; Hart v. Pennsylvania R. Co. 112 U. S. 331. 
338, 28 L. ed. 717, 720, 5 Sup. Ct. Rep. 151; Phoenix Ins. Co. v. Erie S 
W. Transp. Co. 117 U. S. 312, 322, 29 L. ed. 873, 878, 6 Sup. Ct., Rep. 
1176; Liverpool d G. W. Steam Co. v. Phoenix Ins. Co. {The Montana) 
129 U. S. 397, 442, 32 L. ed. 788, 792, 9 Sup. Ct. Rep. 469; New York, 
L. E. & W. R. Co. V. Estill, 147 U. S. 591, 619, 37 L. ed. 292, 305, 13 
Sup. Ct. Rep. AU; Primrose v. Western U. Teleg. Co. 154 U. S. 1, 15, 38 
h. ed. 883, 889, 14 Sup. Ct. Rep. 1098 ; Chicago, M. & St. P. R. Co. v. 
Solan, 169 U. S. 133, 134, 42 L. ed. 688, 690, 18 Sup. Ct. Rep. 289 ; Cald- 
eron v. Atlas S. S. Co. 170 U. S. 272, 278, 42 L. ed. 1033, 1035, 18 Sup. 
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Ct. Eep. 588 ; Pennsylvania R. Co. v. Hughes, 191 U. S. 477, 485, 48 Tj. 
ed. 268, 271, 24 Sup. Ct. Eep. 132. 

"That such a carrier might fix his charges somewhat in propor- 
tion to the value of the property is quite as reasonable and just as a 
rate measured by the character of the shipment. The principle is that 
the charge should bear some reasonable relation to the responsibility 
and that the care to be exercised shall be in some degree, measured 
by the bulk, weight, character, and value of the property carried. 

' ' Neither is it conformable to plain principles of justice that a ship- 
per may understate the value of his property for the purpose of reduc- 
ing the rate, and then recover a larger value in case of loss. Nor does 
a limitation based upon an agreed value for the purpose of adjusting 
the rate conflict with any sound principle of public policy. The rea- 
son for the legality of such agreements is well stated in Hart v. 
Pennsylvania R. Co., 112 U. S. 331, 338, 28 L. ed. 717, 720, 5 Sup. Ct. 151, 
where it is said : 

" 'The limitation as to value has no tendency to exempt from lia- 
bility for negligence. It does not induce want of care. It exacts from 
the carrier the measure of care due to the value agreed on. The car- 
rier is bound to respond in that value for negligence. The compensa- 
tion for carriage is based on that value. The shipper is estopped from 
saying that the value is greater. The articles have no greater value, 
for the purposes of the contract of transportation, between the parties 
to that contract. 

" 'The carrier must respond for negligence up to that value. It 
is just and reasonable that such a contract, fairly entered into, and 
where there is no deceit practised in the shipper, should be upheld. 
There is no violation of public policy. On the contrary, it would be un- 
just and unreasonable, and would be repugnant to the soundest princi- 
ples of fair dealing and of the freedom of contracting, and thus in 
conflict with public policy, if a shipper should be allowed to reap the 
benefit of the contract if there is no loss, and to repudiate it in case of 
loss.' " 

1. Adams Express Co. v. Croninger (1913), 226 U. S. 491, 33 Sup. Ct. Rep. 148, 57 L. Ed. 
314, 321, et seq. 



2001-D. A CAEEIER MAY NOT, BY A VALUATION AGREEMENT WITH A SHIP- 
PEE, LIMIT ITS LIBILITl" IN CASE OP THE LOSS OE DAMAGE BY NEG- 
LIGENCE OF AN INTERSTATE SHIPMENT TO LESS THAN THE REAL 
VALUE THEEEOF, UNLESS THE SHIPPEE IS GIVEN A CHOICE OF 
EATES BASED ON VALUATION. 

A carrier could, at common law, by fair, open, just, and reason- 
able agreement, limit the amount recoverable by a shipper in case of 
loss or damage, to an agreed value, made for the purpose of obtaining 
the lower of tAvo or more rates, proportionate to the amount of the 

risk.^ 

In Union Pacific Rd. Co. v. Burhe\ the United States Supreme 
Court, per Mr. Justice Clarke, stated: "In many cases, from the deci- 
sion in Hart v. Pennsylvania R. Co. 112 U. S. 331, 28 L. ed. 717, 5 Sup. 
Ct. Eep. 151, decided in 1884, to Boston & M. R. Co. v. Piper 246 U 
S. 539, 62 L. ed. 820, 38 Sup. Ct. Eep. 354, Ann. Cas. 1918 E 469 do- 
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oided in 1918, it has been declared to be the settled Federal law that 
if a common carrier gives to a shipper the choice of two rates, the 
lower of them conditioned upon his agreeing to a stipulated valuation 
of his property in case of loss, even by the carrier's negligence, if the 
shipper makes such a choice, understandingly and freely, and names 
his valuation, he cannot thereafter recover more than the value which 
he thus places upon his property. 

"As a matter of legal distinction, estoppel is made the basis of 
this ruling, — that, having accepted the benefit of the lower rate, in 
common honesty the shipper may not repudiate the conditions on which 
it was obtained, — ^but the rule and the effect of it are clearly estab- 
hshed. 

"The petitioner admits all this, but contends that it has never 
been held by this court that such choice of rates was essential to the 
validity of valuation agreements, and arguing that they should be 
sustained unless shown to have been fraudulently or oppressively ob- 
taiaed, it affirms the validity of the agreement in the Yokohama Bill 
of Lading, and cites as a decisive authority Reid v. Fargo, 241 U. S. 
544, 60 L. ed. 1156, 36 Sup. Ct. Eep. 712. 

"With this contention we cannot agree. 

"This court has consistently held the law to be that it is against 
public policy to permit a common carrier to limit its common-law lia- 
bility by contracting for exemption from the consequences of its own 
negligence or that of its servants (112 U. S. 331, 338 and 246 U. S. 439, 
444, supra), and valuation agreements have been sustained only on 
principles of estoppel, and in carefully restricted cases where choice 
of rates was given, — where 'the rate was tied to the release.' Thus, 
in the Hart Case (p. 343), it is said: 

" 'The distinct ground of our decision in the case at bar is, that 
where a contract of the kind, signed by the shipper is fairly mad«, 
agreeing on the valuation of the property carried, with a rate of freight 
based on the condition that the carrier assumes liability only to the ex- 
tent of the agreed valuation, even in case of loss or damage by the 
negligence of the carrier, the contract will be upheld as a proper and 
lawful mode of securing a due proportion between the amount for which 
the carrier may be responsible and the freight he receives, and of pro- 
tecting himself against extravagant and fanciful valuations.' 

"And in the Piper Case it is said (p. 444) : 

" 'In the previous decisions of this court upon the subject it 
has been said that the limited valuation for which a recovery may be 
had does not permit the carrier to defeat recovery because of losses 
arising from its. own negligence, but serves to fix the amount of re- 
covery upon an agreed valuation made in consideration of the lower 
rate stipulated to be paid for the service. ' 

"The Reid Case, supra, does not conflict with these decisions, for in 
that case the bill of lading containing the undervaluation, which was 
there sustained, expressly recited that the freight was adjusted on the 
basis of the agreed value, and that the carrier's liability should not 
exceed that sum 'unless a value in excess thereof be specifically de- 
clared and stated herein and extra freight as may be agreed upon be 
paid. ' The bill of lading was for ocean carriage only, London to New 
York, to which, of course, the Interstate Commerce Act was not appli- 



75 LIMITATIOX OF COMMON CARRIER 's LIABILITY [§2001 

cable (June 18, 1910, 36 Stat, at L. 544, Sec. 1, chap. 309, Comp. Stat. 
Sec. 8563, 4 Fed. Stat. Anno. 2d. ed. P. 337; Armour Packing Co. v. 
United States, 209 V. S. 56, 78, 62 L. ed.-681, 693, 28 Sup. Ct. Rep. 428 ; 
Cosmopolitan Shipping Co. v. Hamburg-American Packet Co. 13 In- 
ters. Com. Eep. 226), and the carrier, therefore, was in a position to 
tender to, and, by the quoted provision of the bill, did tender to, the 
shipper, the choice of paying a higher rate and being subject to less 
restricted recovery in case of loss. The case was plainly within the 
scope of the prior decision of this court upon the subject. 

"Thus, this valuation rule, where choice is given to and accepted 
by a shipper, is, in effect, an exception to the common-law rule of lia- 
bility of common carriers, and the latter rule remains in full effect 
as to all cases not falling within the scope of such exception. Having 
but one applicable published rate east of San Francisco the petitioner 
did not give, and could not lawfully have given, the shipper a choice 
of rates, and therefore the stipulation of value in the Yokohama Bill 
of Lading, even if treated as imported into the uniform bill of lading, 
cannot bring the case within the valuation exception, and the carrier's 
liability must be determined by the rules of the common law. To al- 
low the contention of the petitioner would permit carriers to contract 
for partial exemption from the results of their own negligence without 
giving to shippers any compensating privilege. Obviously such agree- 
ments could be made only with the ignorant, the unwary, or with 
persons deliberately deceived. It results that the judgment of the 
Supreme Court of the State of New York entered upon the order of 
the Court of Appeals of that state, must be affirmed." 

In Wells, Fargo & Co. v. Nchnan-Marcus Co.^ the United States Su- 
preme Court held that the shipper's acceptance of an express com- 
pany's receipt containing a recital that the company "is not to be held 
liable beyond the sum of $50, at not exceeding which sum said property 
is hereby valued, unless a different value is hereinabove stated," is, 
where no different value was declared, as much a declaration that the 
value did not exceed that sum as though so stated upon inquiry, as con- 
templated by the express company's rules, and is sufficient to justify 
the application of the doctrine that such a value may, under the "Car- 
mack Amendment" of June 29, 1906, limit its liability for the loss of an 
interstate shipment to the agreed or declared value. 

In Boston <& M. Rd. Co. v. Piper* the United States Supreme Court, 
per Mr. Justice Day, stated: "In the cases in which the recovery for the 
lesser valuation has been affirmed, the shipper was offered an oppor- 
tunity to recover a greater sum than the declared value upon paying a 
higher rate to the carrier. The shipper was offered alternative recov- 
eries based upon different valuations upon the payment of different 
rates, and was held bound by the one chosen. Such contracts of ship- 
ment this court has held not to be in contravention of the settled prin- 
ciples of the common law preventing a carrier from contracting against 
liability for losses resulting from its own negligence, and are lawful 
limitations upon the amount of recovery, binding upon the shipper, upon 
principles of estoppel. Hart v. Pennsylvania R. Co., 112 U. S. 331, 28 
L. ed. 717, 5 Sup. Ct. Rep. 151, followed and approved since the passage 
of the Carmack Amendment in Adams Exp Co. v. Croninger, 226 U. S. 
supra, and see Wells, F. & Co. v. Neiman-Marcus Co., 227 U. S. 469, 57 
L. ed. 600, 33 Sup. Ct. Rep. 267; Kansas City Southern R. Co. v. Carl, 
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227 U. S. 639, 57 L. ed. 683, 33 Sup. Ct. Rep. 391; Chicago, R. I. S P. R. 
Co. V. Cramer, 232 U. S. 490, 58 L. ed. 697, 34 Sup. Ct. Rep. 383; Boston 
M. R. Co. V. Hooker, 233 U. S. 97, 58 L. ed. 868, L. R. A. 1915B, 450, 34, 
Sup. Ct. Rep. 526, Ann. Cas. 1915D, 593; Atchison, T. <& 8. F. R. Co. v. 
Robinson, 233 U. S. 173, 58 L. ed. 901, 34 Sup. Ct. Rep. 556. Further- 
more it has been held that a low valuation will not prevent the applica- 
tion of the rule making the agreement binding upon the shipper. 
George iV. Pierce Co. v. Wells, F. S Co., 236 U. S. 278, 285, 59 L. ed. 
576, 582, 35 Sup. Ct. Rep. 351. 

"While the rule of the lesser recovery based upon lesser rates, 
when the shipper has been given the option of higher recovery upon 
paying a higher rate, has been held binding upon the shipper so long 
as the published tariff remains in force, this court has not held a bill 
of lading containing a limitation against liability for loss caused by 
the carrier's negligence, such as is here involved, to be conclusive of 
the shipper's right to recover. In the previous decisions of this court 
upon the subject it has been said that the limited valuation for which 
a recovery may be had does not permit the carrier to defeat recovery 
because of losses arising from its own negligence, but serves, to fix 
the amount of recovery upon an agreed valuation made in considera- 
tion of the lower rate stipulated to be paid for the service. 

' ' In the bill of lading, now under consideration, there is an express 
agreement limiting liability from unusual delay and detention, caused 
by the carrier's neghgence, to the amount actually expended by the 
shipper in the purchase of food and water for his stock while so de- 
tained. This stipulation contravenes the principle that the carrier 
may not exonerate by it, and is not within the principle of limiting- 
liability to an agreed valuation which has been made the basis of a re- 
duced freight rate. Such stipulations as are here involved are not 
legal limitations upon the amount of recovery, but are in effect at- 
tempts to limit the carrier's liability for negligence by a contract 
which leaves practically no recovery for damages resulting from such 
negligence. While this provision was in the bill of lading, the form of 
which was filed mth the railroad company 's tariffs with the Interstate 
Commerce Commission, it gains nothing from that fact. The legal 
conditions and limitations in the carrier 's bill of lading duly filed with 
the Commssioner are binding until changed by that body {Kansas 
City Soutliern R. Co. v. Carl, 221 U. S. 639, 654, 57, L. ed. 683, 689, 33, 
Sup. Ct. Rep. 391) ; but not so of conditions and limitations which are, 
as is this one, illegal and consequently void. 

' ' We find no error in the judgment of the Supreme Court of Ver- 
mont, and the same is affirmed." 

A bill of lading for a shipment of raw silk provided that "the 
amount of any loss or damage for which any carrier is liable shall be 
computed on the basis of the value of the property, * * * unless a 
lower value has been represented in writing by the shipper or has been 
agreed upon * * * in any of which events such lower value shall 
be the maximum amount to govern such computation." The follow- 
ing clause was stamped on the face of the bill: "Liability limited to 
one dollar per pound. The consignor of this property has the option 
of shipping same at a higher rate without limitation as to value in case 
of loss or damage from causes which would make the carrier liable, 
but agrees to the specified valuation named in case of loss or damage 
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* * * because of the lower rate thereby accorded for transporta- 
tion." The silk was damaged from a cause which rendered the carrier 
liable. Held, That such provisions were consistent and should 
be construed together ; that the specified sum of $1 per pound was not 
a limitation of the carrier's liability, but an agreed conventional val- 
uation, which under such provisions was to be taken as the real value 
of the goods for the purpose of computing the amount of the carrier's 
liability; and that the measure of such liability was the difference be- 
tween the damaged value of the goods and their value at $1 per pound. ^ 

1. Adams Express Co. v. Croninger (1913), 226 U. S. 491, 33 Sup. Ct. Rep. 148, 57 L. 
Ed. 314: BlackweU v. Southern P. Co. (1910), 184 Fed. Rep. 489: writ of error 
dismissed, BlackweU v. Southern P. Co. (1913), 204 Fed. Rep. 1006. 

2. Union'P. Rd. Co. v. Burke (1921), 65 L. Ed. 318, 319, — U. S. — : ~ Sup. Ct. Rep. — ; 
affirming, 226 N. Y. 534, 124 N. E. 119, affirming, 178 App. Div. 783, 166 N. Y. 
Supp. 100. 

3. Wells, Fargo & Co. v. Neiman-Marcus Co. (1913), 227 U. S. 469, 33 Sup. Ct. Rep. 
267, 57 L. Ed. 600. 

4. Boston & M. Rd. Co, v. Piper (1918), 246 U. S. 439, 38 Sup. Ct. Rep. 354; 62 L. Ed. 
820; affirming, Piper v. Boston & M. Rd. Co. (Vt. 1916), 97 Atl. 509. 

5. Duplan Silk Co. v. Lehigh V. Rd. Co. (1915), 223 Fed. Rep. 600. 



2001-E. Limitation of liability for loss of goods caused by "the 



In Chicago & E. I. Rd. Co. v. Collins Produce Co.^ the United States 
Supreme Court held that a carrier's failure to carry and deliver an 
interstate shipment is not excused as having been caused by "the 
authority of law," within the meaning of an exception in 
the bill of lading, if the carrier by false representation, or by rep- 
resentations which, though not intentionally false, were not 
known to be true, procured the appropriation of the shipment by mili- 
tary authority, and, but for such confiscation, the shipment or some 
part of it, in the exercise of ordinary care, could have been transported 
to destination. Mr. Justice Clarke in rendering the opinion of the 
court, stated ; ' ' The common-law principle making the common carrier 
an insurer is justified by the purpose to prevent negligence or collu- 
sion between dishonest carriers or their servants and thieves or others, 
to the prejudice of the shipper, who is, of necessity, so remote from 
his property, when in transit, that proof of such collusion or negli- 
gence, when existing would be difficult if not impossible. Coggs v. 
Bernard, 2 Ld. Eaym. 909, 92 Eng. Reprint, 107; Riley v. Home, 5 
Bing. 217, 130 Eng. Reprint. 1044, 2 Moore & P. 331, 30 Revised Rep. 
576. The obligation to transport and to deliver is so exceptional and 
absolute in character that the relation of the carrier to the shipper was 
characterized in New Yorh C. R. Co. v. LocJcwood, 17 Wall. 357, 21 
L. Ed. 627, as so partaking of a fiduciary character as to require the 
utmost fairness and good faith on its part in dealing with the shipper 
and in the discharge of its duties to him; and so lately as American 
Exp. Co. V. Mullins, 212 U. S. 311, 53 L. ed. 525, 29 Sup. Ct. Rep. 381, 15 
Ann. Cas. 536, this court declared that if a carrier, by connivance or 
fraud, permitted a judgment to be rendered against it for property in 
its charge, such judgment could not be invoked as a bar to a suit by 
a shipper. 

' ' These decisions, a few from many, illustrate the character of the 
relation of trust and confidence which must be sustained between a 
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common carrier and a shipper. It rests at bottom upon a commercial 
necessity and public policy whicli would be largely defeated if the 
carrier were permitted by false representations, or by representations 
which, though not intentionally false, were not known to be true, to 
procure the appropriation by military or other authority of property 
in its custody, as the jury found was done in this case, and thereby 
defeat its obligation to carry and deliver." 

1. Chicago & E. I. Rd. Co. v. CoUins Produce Co. (1919), 249 U. S. 186, 39 Sup. Ct. Rep. 
189, 63 L. Ed. 552: afflrming, Chicago & E. I. Rd. Co. v. Collins Produce Co. (1916), 
235 Fed. Rep. 857, 149 C. C. A. 169, 14 N. C. C. A. 917. 



2001-F. Binding effect of act of owner's agent in signing contract 
OF shipment containing limited-liability provisions. 

Where the owner of live stock authorized another to ship the same, 
and an employee of such other in his presence signed the shipping con- 
tract, it was in legal contemplation signed by the owner, and is bind- 
ing on him.^ 

An interstate carrier's tariffs, filed with the Interstate Commerce 
Commission, provided two rates on household goods ; the lower being 
based on a declared value not exceeding a specified amount, with a 
limitation of liability to that value. Unknown to the carrier, a ship- 
per's agent tendering property for transportation had no authority 
to declare its value for the purpose of obtaining such lower rate ; but 
he nevertheless signed a household goods release, declaring their value 
not to exceed the value on which such rate was based. Held, That the 
carrier was justified in relying upon the authority of the agent tender- 
ing the shipment to sign such contracts concerning the transportation 
as were provided for in its published tariffs, and the shipper was 
bound by such contract.^ 

1. Missouri P. Ry. Co. v. Harper Bros. (1912), 201 Fed. Rep. 671. 

2. American Brake Shoe & Foundry Co. v. Pare Marquette Rd. Co. (1915). 223 Fed. 
Rep. 1018. 

2001-G. Validity of a contract executed by a person sui juris. 

In the absence of fraud or mutual mistake, a shipper who is sui juris 
will not be heard to say that he did not read and understand his duly 
executed contract of shipment.^ 

In Missouri P. Ry. Co. v. Harper Bros.^ Mr. Circuit Judge Raker 
stated: "Illinois rulings {Wabash Rij. Co. v-. Thomas, 222 111. 337, 78 
N. E. 777, 7 L. E. A. [X. S.] 1041) that the carrier must prove, not 
only that the shipper signed the contract, but additionally that he 
understood and agreed to its terms, have been limited to intrastate 
shipments. Coats v. C. R. I. S P. Ry. Co., 239 111. 154, 87 N. E. 929. 
But at all events the Illinois rule would not control interstate trans- 
portation. In many businesses, like insurance and carriage, contracts 
are almost necessarily closed by the applicants ' signatures to or accept- 
ances of printed forms, prepared by their adversaries; and trans- 
actions would be seriously impeded and might well nigh be brought 
to a standstill if terms and conditions had first to be discussed and 
agreed on with each applicant, and then be reduced to writing and 
signed. Eemedies would seem to be best sought in legislative control 
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of the terms of policies, bills of lading, and the like. But in courts 
the general rule, applicable here, should be maintained that, in the 
absence of fraud or mutual mistake, a person sui juris will not be 
heard to say that he had not read and understood his duly executed 
contract. Cau v. T. S P. Ry. Co., 194 U. S. 427, 24 Sup. Ct. 663, 48 
L. Ed. 1053; Hutchinson on Carriers (3d Ed.) Sections 408-9." 

1. Missouri P. Ry. Co. v. Harper Bros. (1912), 201 Fed. Rep. 671. 

2. Ibid. 



2001-H. Limited-liability pko"\isions in bill op lading of steamship 

COMPANY. 

A steamship company, engaged in foreign commerce, may, by a 
stipulation in its bill of lading, limit its Hability to $100 unless a greater 
value is declared and such extra freight as may be agreed upon is 
paid.^ 

Provisions in a bill of lading, limiting liability of the vessel to 20 
pounds for each package, unless a higher value is declared and extra 
freight paid, and that in case of claim for short delivery the price 
shall be the market value at port of destination, are to be construed 
together ; the former as fixing the maximum of liabihty, and the latter 
applying where the claim is for less than the maximum amount.^ 

1. Reid V. Fargo (1916), 241 U. S. 544, 36 Sup. Ct. Rep. 712, 60 L. Ed. 1156. 

2. Stevens v. Cunard S. S. Co., Ltd. (1920), 265 Fed. Rep. 871. 



2002. Evolution of the provisions of section 20 of the Interstate 
Commerce Act governing the initial carrier's liability and 
the limitation of carrier's liability. 



2002-A. Effect of "carmack amendment," approved june 29, 1906. 

' ' For many years, if not, indeed, from the origin of railroad trans- 
portation in this country, common carriers by railroad have sought, by 
provisions in shipping contracts, bills of lading, tariff publications, etc., 
to limit their common-law liability, not only as insurers against loss or 
damage to property received by them for transportation, but also as 
tort-feasors for loss or damage caused by their negligence. One meth- 
od was by a so-called release, executed by shipper and carrier, and 
intended to be effective whether the loss or damage was due to negli- 
gence of the carrier or to other causes. The courts in different jurisdic- 
tions have differed as to the validity of such limitations, and they have 
been the subject of legislation in some of the states. ' '^ 

"Congress has enacted several statutes in recent years which 
affect bills of lading in various respects. Except the 'Harter act,' 
approved February 13, 1893, which applied only to carriers by water, 
and to which reference will be made later, the first of these was the Car- 
mack amendment to section 20 of the act to regulate commerce, 
approved June 29, 1906,^ the material provisions of which read as 
follows : 

"That any common carrier, railroad, or transportation company receiving property 
for transportation from a point in one state to a point in another state shall issue a re- 
ceipt or bill of lading therefor and shall be liable to the lawful holder thereof for any loss. 
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damage, or injury to such property caused by it or by any common carrier, railroad, or 
transportation company to which such property may be delivered or over whose line or 
lines such property may pass, and no contract, receipt, rule, or regulation shall exempt 
such common carrier, railroad, or transportation company from the liability hereby 
imposed: Provided, That nothing in this section shall deprive any holder of such receipt 
or bill of lading of any remedy or right of action which he has under existing law.' 

"Prior to the adoption of this amendment the liability of common 
carriers was determined by the common law or the statutes of the dif- 
ferent states. A usual provision incorporated in bills of lading then in 
use was one which provided that no carrier should be liable for any 
loss or damage not occurring on its own line. Under this limitation an 
initial carrier was not liable at common law for loss or damage through 
the fault of the connecting carrier to whom it had, in due course, safely 
delivered the goods for further transportation. Each succeeding car- 
rier was the agent of the shipper for the continuance of the transporta- 
tion. The shipper, or claimant, in an action for recovery on account of 
loss or damage, was therefore subjected to the inconvenience of ascer- 
taining upon which one of several lines in the through route the loss or 
damage occurred. This was often impossible of definite ascertainment, 
and, therefore, a serious handicap to the shipper in the prosecution of 
his suit. 

' ' The effect of the Carmack amendment was to hold the initial car- 
rier 'receiving property for transportation from a point in one state 
to a point in another state ' as having contracted for through carriage to 
the point of destination, using the lines of its connecting carriers as its 
agents. The amendment took away from such initial carrier its former 
right to make a contract limiting its liability to loss or damage occur- 
ring on its own line, and thus relieved the shipping public of the burden 
theretofore imposed upon it of proving the particular carrier upon 
whose line the loss or damage occurred. Atlantic Coast Line v. River- 
side Mills, 219 U. S., 186. The carrier was prohibited from mitigating 
or escaping the. duties and liabilities imposed upon it by the amend- 
ment by any contract, receipt, rule, or regulation which it might make, 
or attempt to make, with the shipper. ' '" 

' * During the period following the enactment of the so-called ' Car- 
mack Amendment ' to the Act to Regulate Commerce in 1906 down to the 
enactment of the first 'Cummins Amendment' in 1915, several cases 
came before the Supreme Court of the United States involving ques- 
tions of interpretation and validity of conditions and provisions in bills 
of lading, in which the courts sustained the contractual limitations of 
the carrier's liability.* Beginning in 1913, with Adams Express Co. v. 
Croninger, 226 U. S. 491, the Supreme Court of the United States has 
decided in a number of cases, all of which followed Rart v. Pennsylvania 
Rd. Co., 112 U. S. 331, that where the shipper has his choice of two rates, 
the higher carrying unlimited carrier 's liability, and in ' a fair, just and 
reasonable agreement' declares or agrees that the value of his shipment 
is a certain sum and thereby secures a reduced transportation rate, he 
is bound by that declaration or agreement, and estopped from claiming 
or recovering more than that value in case of loss or damage to his prop- 
erty, and conclusively presumed to have known the governing tariff. ' '° 

"Following the decision in the Croninger case, supra, there was a 
distinct change of policy on the part of carriers, generally, in the ad- 
justment of claims made upon them for loss, damage, or injury to prop- 
erty. From a former policy of compromise, of making the best terms 
possible with the claimant, which was not wholly disadvantageous to 
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the claimant in many instances, and which, of course, was often dis- 
criminatory in its operation, a disposition was developed upon the part 
of many carriers to stand uncompromisingly upon their rights as 
defined in the bill of lading. 

'^' Other important decisions of the Supreme Court during this 
period are Kansas Southern By. v. Carl, 227 U. S., 639 ; Mo., Kans. & 
Tex. Ry. v. Earrimam, 221 U. S., 657, and Boston .& Maine Bd. v. Hook- 
er, 233 U. S., 97, in which latter case it was held that regulations of 
tariffs filed with the Commission containing provisions respecting lim- 
itations of the carrier's liability were presumed to be a part of the 
transportation contract, and, as such, binding upon both carrier and 
shipper. Perhaps the most extreme application of the doctrine was 
in the case of Pierce Co. v. Wells, Fargo & Co., 236 U. S., 278, in which 
the court held that under the law (the interpretation of the Carmack 
amendment being involved) a shipper of a carload of automobiles in 
interstate commerce who had deliberately and purposely, and with full 
knowledge of the limitation, and for the purpose of securing a lower 
rate, accepted an express receipt limiting recovery to $50, unless a 
greater value was declared, could not recover more than the value 
stated. The effect of this decision was to hold that a limitation of 
liability in the bill of lading was valid even though the amount stated 
was purely arbitrary, the court saying, 'The legality of the contract 
does not depend upon a valuation which shall have a relation to the 
actual worth of the property. ' 

"A few days subsequent to the decision in the latter case Congress 
adopted the so-called first Cummins amendment to the act, which 
changed the Carmack amendment and imposed liability upon the carrier 
for 'the full actual loss, damage, or injury to such property caused by 
it * * * notwithstanding any limitation of liability or limitation of 
the amount of recovery,' whatsoever, whether expressed in the bill of 
lading or otherwise. These amendments had the further effect of with- 
drawing from the states all regulatory authority and jurisdiction over 
questions of loss, damage or injury to property shipped in interstate 
commerce and of bringing such matters under the uniform operation 
and regulation of federal law."" 

"Prior to the decision in the Croninger case, supra, there had been 
much conflict in the decisions, both of the federal and state courts, upon 
the question of validity of conditions in bills of lading which limited or 
sought to limit the amount of the carrier's liability for loss, damage, 
and injury to goods transported. The proviso in the amendment had 
been construed by both federal and state courts to preserve to the 
shipper the remedies then existing under state laws when the latter 
were more advantageous to him than the remedy provided by federal 
law, and so the rules were interpreted differently according to the juris- 
diction in which the case arose. The Croninger case held that it was 
the purpose of Congress to assume jurisdiction in the fixing of the car- 
rier's liability upon interstate shipments, and thereafter such questions 
were generally construed in the light of the decision in that case, in 
which it was held that a contract for transportation containing a stip- 
ulation of value to which the carrier's liability was sought to be limited 
was valid and not in violation of the provision of the act. ' " 

However, under the provisions of the second "Cummins Amend- 
ment" of August 9, 1916, it is necessary that carriers be authorized or 
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required by order of the Interstate Commerce Commission to establish 
and make rates dependent upon the value declared in writing by the 
shipper, or agreed upon in writing as the released value of the property, 
in which case such declaration or agreement shall have no other effect 
than to limit liability and recovery to an amount not exceeding the 
value so declared or released. 



1. In Re The Cummins Amendment (1915), 33 I. C. C. Rep. 682, 683. 

2. Carmack Amendment, approved June 29, 1906, (34 Stat, L. 595). The joint resolu- 
tion of Congress approved June 30, 1906, providing that the Hepburn Bill oE June 
29, 1906. (34 Stat. L. 584. c. 3591). "shall take effect and be in force sixty days 
after its approval by the President of the United States," was ineffective to prevent 
such law from going into effect in accordance with its terms on the date of its 
approval by the President, which was the preceding day. (United States v. Standard 
Oil Co. (1907), 148 Fed. Rep. 719; Southern P. Co. v. Meadors & Co. (Tex. 1910), 
129 S. W. 170, 173). 

3. In the Matter of Bills of Lading (1919), 52 L C. C. Rep. 671, 682, et seq. 

4. In the Matter of Bills of Lading, supra. 

5. In Re The Cummins Amendment, supra. 

6. In the Matter of Bills of Lading (1919), 52 I. C. C. Rep. 671, 677, et seq. 

7. In the Matter of Bills of Lading (1919), 52 I. C. C. Rep. 671, 683. 



2002-B. Peoyisions of the fikst "cummins amendment," approved 

MARCH 4, 1915. 

On March 4, 1915, Congress enacted the first "Cummins Amend- 
ment,'" so-called, amendatory of Section 20 of the Act to Eegulate Com- 
merce, the provisions of which were as follows : 

Be it enacted Xiv the Senate and House of Representatives of the United States of 
America in Congress assembled. That so much of section seven of an Act entitled "An 
Act to amend an Act entitled 'An Act to regulate commerce,' approved February fourth, 
eighteen hundred and eighty-seven, and all Acts amendatory thereof, and to enlarge the 
powers of the Interstate Commerce Commission," approved June twenty-ninth, nineteen 
liundred and six, as reads as follows, to wit: 

"That any common carrier, railroad, or transportation company receiving property 
tor transportation from a point in one State to a point in another State shall issue a 
receipt or a bill of lading therefor, and shall be liable to the lawful holder thereof for 
^ny loss, damage, or injury to such property caused by it or by any common carrier, 
railroad,' or transportation company to which such property may be delivered, or over 
whose line or lines such property may pass, and no contract, receipt, rule, or regulation 
shall exempt such common carrier, railroad, or transportation company from the liability 
hereby imposed: Provided. That nothing in this section shall deprive any holder of 
such receipt or bill of lading of any remedy or right of action which he has under 
existing law," be, and the same is hereby, amended so as to read as follows, to wit: 

"That any common carrier, railroad, or transportation company subject to the pro- 
visions of this Act receiving property for transportation from a point in one State or 
Territory or the District of Columbia to a point in another State, Territory, District 
of Columbia, or from any point in the United States to a point in an adjacent foreign 
country shall issue a receipt or bill of lading therefor, and shall be liable to the lawful 
liolder thereof for any loss, damage, or injury to such property caused by it or by any 
common carrier, railroad, or transportation company to which such property may be 
delivered or over whose line or lines such property may pass within the United States 
or within an adjacent foreign country when transported on a through bill of lading, 
and no contract, receipt, rule, regulation, or other limitation of any character whatso- 
ever shall exempt such common carrier, railroad, or transportation company from the 
liability hereby imposed; and any such common carrier, railroad, or transportation 
company so receiving property for transportation from a point in one State. Terri- 
tory or the District of Columbia to a point in another State or Territory, or from a 
point in a State or Territory to a point in the District of Columbia, or from any pomt 
in the United States to a point in an adjacent foreign country, or for transportation 
wholly within a Territory shall be liable to the lawful holder of said receipt or bill of 
lading or to any party entitled to recover thereon, whether such receipt or bill of lading 
has been issued or not, for the full actual loss, damage, or injury to such property caused 
bv it or by any such common carrier, raUroad, or transportation company to which such 
property may be delivered or over whose line or lines such property may pass within 
the United States or within an adjacent foreign country when transported on a through 
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bill of lading, notwithstanding any limitation of liability or limitation of the amount 
of recovery or representation or agreement as to value in any such receipt or bill of 
lading, or in any contract, rule, regulation, or in any tariff filed with the Interstate 
Commerce Commission; and any such limitation, without respect to the manner or form 
in which it is sought to be made is hereby declared to be unlawful and void: Provided, 
however, That if the goods are hidden from view by wrapping, boxing, or other means, 
and the carrier is not notified as to the character of the goods, the carrier may require 
the shipper to specifically state in writing the value of the goods, and the carrier shall 
not be liable beyond the amount so specifically stated, in which case the Interstate Com- 
merce Commission may establish and maintain rates for transportation, dependent upon 
the value of the property shipped as specifically stated in writing by the shipper. Such 
rates shall be published as are other rate schedules: Provided further, That nothing in 
this section shall deprive any holder of such receipt or bill of lading of any remedy or 
right of action which he has under the existing law: Provided further. That it shall be 
unlawful for any such common carrier to provide by rule, contract, regulation, or other- 
wise a shorter period for giving notice of claims than ninety days and for the filing of 
claims for a shorter period than four months, and for the institution of suits than two 
years: Provided, however, That if the loss, damage, or injury complained of was due to 
delay or damage while being loaded or unloaded, or damaged in transit by carelessness 
or negligence, then no notice of claim nor filing of claim shall be required as a condition 
precedent to recovery." 

Sec. 2. That this Act shall take effect and be in force from ninety days after its 
passage. 

"The first Cummins Amendment extended the territorial applica- 
tion of the provisions of the Carmack amendment to the transportation 
of goods within the territories of the United States, the District of Col- 
umbia, or to goods exported to adjacent foreign countries, and also 
fixed, definitely and rigidly, the liability of the common carrier by a 
provision making the carrier liable for the full actual loss, damage, or 
injury caused by it or any of its connections to the goods transported 
by it, 'notwithstanding any limitations of liability or limitation of the 
amount of recovery or representation or agreement as to the value 
in any such receipt or bill of lading, or in any contract, rule, regulation, 
or in any tariff filed with the Interstate Commerce Commission; and 
any such limitation, without respect to the manner or form in which it 
is sought to be made is hereby declared to be unlawful and void.' That 
amendment provided, however, for a bona fide declaration of value, 
which was binding upon both parties under the following conditions : 

"Provided, however, That if the goods are hidden from view by wrapping, boxing, or 
other means, and the carrier is not notified as to the character of the goods, the carrier 
may require the shipper to specifically state in writing the value of the goods, and the 
carrier shall not be liable beyond the amount so specifically stated, in which case the 
Interstate Commerce Commission may establish and maintain rates for transportation, 
dependent upon the value of the property shipped as specifically stated in writing by 
the shipper. Such rates shall be published as are other rate schedules: Provided further. 
That nothing in this section shall deprive any holder of such receipt or bill of lading 
of any remedy or right of action which he has under the existing law. 

"Notwithstanding the evident purpose of that amendment to inval- 
idate all limitations or attempted limitations of liability of carriers for 
loss, damage, or injury caused by them, there was m.uch diversity of 
opinion as to its effect upon rates and upon bill of lading provisions 
which were at the time in force and effect as published in tariffs on file 
mth the Commission. In response to numerous and urgent requests 
the Commission conducted an inquiry into some phases of the subject 
and in its report. The Cmnitiin^ Amendment, 33 I. C. C, 682, expressed 
its views, tentatively, upon some of the matters and things presented.^ 
It found that there was necessity for revision of bills of lading, live- 
stock contracts, and other similar contracts of carriage, as well as of 
the classifications and rate schedules; that bills of lading and live- 
stock contracts ought to be at once amended by eliminating obviously 
unlawful and invalid provisions, and permission was given to make 
such changes effective upon less than statutory notice. The expres- 
sion of the Commission's vieAvs upon these matters was made with the 
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express reservation that the questions were subject to judicial inter- 
pretation and that its views might be somewhat changed in the light 
of later developments and more complete information.'" 

1. First Cummins Amendment, approved March 4, 1915, and effective June 2 1915 f38 
Stat. L. 1196). 

2. The following is the report of the Interstate Commerce Commission in In Re The 
Cummins Amendment (1915), 33 I. C. C. Rep. 682, et seq.: 

"Many widely varying or diametrically opposed ideas have been expressed as to 
the effect of this amendment and as to what will be the lawful rates under present 
tariffs when it becomes effective on June 2, 1915. The Commission has been urged 
to some expression in the premises. It has held a hearing on this subject, and the 
questions there discussed have been argued on briefs. From the best information 
it has been possible to obtain and the consideration it has been possible to give 
(his matter within the limited time available, the Commission expresses tentatively 
the views hereinafter indicated. 

"The greater part of the freight transported moves under a bill of lading, 
which constitutes a receipt for the property and a contract for its carriage. Ef- 
forts have been made from time to time to secure the adoption and use by all car- 
riers of a uniform bill of lading, but no such effort has been entirely successful. 
Several years ago protracted effort of that kind, assisted in so far as seemed appro- 
priate by the Commission, culminated in substantial agreement among the repre- 
sentatives of the shippers and the representatives of the carriers, excepting those in 
the southern classification territory, as to the terms and conditions of what was then 
styled and has since been known as the uniform bill of lading. The Commish.ion 
gave it tentative approval and recommended its use. and since that time it has 
been In use except in the southern territory mentioned, where a somewhat different 
bill of lading, commonly called the standard bill of lading, has been and is in use. 

"The official classification, which, speaking generally, applies in the territory 
east of the Mississippi River and north of the Ohio and Potomac rivers, contains a 
rule that, except as otherwise provided, when property is transported subject to 
the provisions of that classification the acceptance and use of the uniform bill of 
lading, export bill of lading, uniform live-stock contract, and certain contracts with 
men in charge of shipments, respectively, are required. The uniform bill of lading 
and the other bills of lading or contracts are set out in full in the classification. 

"Another rule is that in order that the consignor may have the option of ship- 
ping subject to the terms and conditions of the uniform bill of lading, or under the 
liability imposed upon common carriers by the common law and the federal and 
state statutes applicable thereto, different rates and different forms of bills of lading 
are provided, to be used at the election of the shipper. Under this rule, unless it is 
otherwise provided in the classification, property will be carried at the lower rates 
specified If shipped subject to all the terms and conditions of the uniform bill of 
lading. Property carried not subject to all the terms and conditions of the uniform 
bill of lading is to be carried at the carrier's liability, limited only as provided by 
common law and by the laws of the United States and of the several states in so far 
as they apply, but subject to the terms and conditions of the uniform bill of lading in 
so far as they are not inconsistent with such common carrier's liability, and in such 
instances a rate of 10 per cent higher, subject to a minimum increase of 1 cent per 
100 pounds, will be charged. It is provided that if consignor elects not to accept all 
the terms and conditions of the uniform bill of lading he shall so notify the agent of 
the carrier at the time his property is delivered for shipment, and if he does not 
give such notice it will be understood that he desires the property carried subject to 
the terms and conditions of the uniform bill of lading in order to secure the lower 
rate or, as it is termed in the classification, 'the reduced rate.' If the shipper notifies 
the agent of the initial carrier that he elects not to accept all the terms and condi- 
tions of the uniform bill of lading, the agent must print, write, or stamp upon the 
bill of lading a provision that in consideration of the higher rate charged the prop- 
erty will be carried at the carrier's liability, limited only as provided by law, but 
subject to the terms and conditions of the uniform bill of lading in so far as they 
are not inconsistent with such common carrier's liability. 

"The western classification, which, speaking generally, applies in all of the ter- 
ritory west of the Mississippi River a:nd Lake Michigan, contains a rule that, except 
as otherwise provided therein, when property is transported subject to the provi- 
sions of the western classification the acceptance and use of the uniform bill of lad- 
ing is required. It also contains additional provisions substantially like those cited 
from the official classification. All of the terms of the uniform bill of lading are 
printed in the classification, but the live-stock contract form does not so appear. 
The live-stock ratings are stated to be based upon values declared by shippers, not 
exceeding certain stated values 'under contract.' 

"The southern classification, which, speaking in general, applies in the terri- 
tory east of the Mississippi and south of the Ohio and Potomac rivers, contains a 
rule that the reduced rates specified in the classification will apply only on property 
shipped subject to the conditions of the carrier's bill of lading, and that property 
carried not subject to the conditions of the carrier's bill of lading will be at the 
carrier's liability, limited only as provided by common law and by the laws of the 
United States and of the several states in so far as they apply. It provides that 
property thus carried will be charged 10 per cent higher, subject to a minimum In- 
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CTease of 1 cent per 100 pounds, than If shipped subject to the conditions of the 
carrier's bill of lading. The classification does not contain the terms of the car- 
rier's bill of lading, and, with one or two individual exceptions, the terms thereof 
are not filed with the Commission as a tariff publication or rate schedule. The 
classification provides that the rates on live stock will apply when the declared 
value does not exceed certain values therein stated and that for each increase of 100 
per cent or fraction thereof in the declared value there shall be an increase of 20 
per cent in the rate. The classification does not contain any requirement that the 
live-stock contract must be used, but it does provide that agents must not issue more 
than one live-stock contract on any one shipment. Some of the tarifEs of the indi- 
vidual carriers In this territory contain released rates applicable to shipments of 
live stock which are conditioned upon certain declared valuations and upon ship- 
ments being made under the live-stock contract, and such tariffs provide that higher 
rates will apply when shipments are not so made. The terms of the live-stock con- 
tract are not Incorporated in the tariffs and, with one or two individual exceptions, 
they are not filed with the Commission as a tariff publication. 

"It Is perfectly plain that the purpose of this law is, except as otherwise pro- 
vided therein, to invalidate all limitations of carrier's liability for loss, damage, or 
injury to property transported caused by the initial carrier or by another carrier 
to which It may be delivered or which may participate in transporting It. The law 
does not specifically say that attempts so to limit the carrier's liability shall not be 
resorted to, but It declares them to be invalid and unlawful wherever found and in 
whatever guise they may appear. Obviously, therefore, neither the bills of lading or 
other contracts for carriage, or classifications or rate schedules of the carriers, 
should contain any provisions which are so declared to be unlawful and void. 

"Some of the carriers insist that if no changes are made in their classifications 
and other tariff publications the lower rates, which are conditioned upon the use of 
the bills of lading now in use, will be automatically canceled and the higher rates, 
based upon the carrier's liability, will be the only lawful rates from and after the 
date upon which the law in question becomes effective. Some of the shippers Insist 
that if no changes are made in the classifications or tariff publications, the provi- 
sions for limitation of carrier's liability will, when the new law becomes effective, 
he unlawful and void, and the carriers will thereupon have two sets of rates, both 
applicable under like conditions, and that of the two the shippers will be entitled 
to the lower. 

"The official classification roads have announced the purpose of making certain 
changes in the terms of their bill of lading, other contracts of carriage, and classi- 
fication and rate schedules, in the light of the provisions of the new law. They say 
that whether or not they will continue to maintain rates based upon the value of 
the property is a matter for further consideration by their traffic officers. They 
express the opinion that certain of these changes will impose upon them liabilities 
not heretofore borne and consequent loss of revenue, and reserve the right to assert 
at the proper time a claim for some increase in rates on account thereof. 

"The southern lines announced their purpose of making certain changes in their 
contracts, classification and rate schedules which would exempt certain heavy com- 
modities moving In large quantities and said to constitute about 70 per cent of their 
traffic from any immediate increases in rates on acconut of the amended law, and to 
incorporate In the classification a provision that as to the remainder of the traffic 
the rates contained in schedules governed by the classification would be Increased 
5 per cent upon the date when the new law becomes effective. That method of 
changing rates would be In direct opposition to the Commission's regulations govern- 
ing the construction of tariffs, which are by the act given full force of law. The 
southern lines urge that the new law will produce conditions which furnish sub- 
stantial reasons for allowing them additional revenue, and that it is physically 
Impossible, except by the method which they propose, to issue any tariff publications 
prior to June 2 which will secure that additional revenue. They say that the tariff 
regulations are prescribed by the Commission, and that it is within Its power to 
modify them at any time, and therefore the question of whether or not the carriers 
should be permitted to make effective the proposed plan is wholly within the Com- 
mission's discretion to determine. They argue that if nothing Is done the 10 per 
cent higher rates will automatically become effective, which they do not desire, 
and that the course proposed by them is the only alternative to the Injustice of their 
being compelled to sustain the burdens imposed by the- new legislation without 
means for recouping the losses which they will suffer. 

"The Commission has made no Investigation upon which a judgment as to the 
cost of and proper compensation for additional risk could be based. The Commis- 
sion has no right to assume that it would be 5 per cent of the rates upon 30 per 
cent of the carriers' traffic or that It would be any given per cent upon all of the 
traffic. Obviously there can be no propriety In attaching to one commodity unrea- 
sonable rates for the purpose of compensating a carrier for a risk attaching to it in 
the transportation of another commodity, and it Is admitted that the carriers can 
not make any accurate statement in advance as to the added cost, if any, of the 
increased liability. 

"With regard to rates on shipments of live stock, the southern carriers an- 
nounced at the hearing their purpose to provide that the present rates would apply 
on shipments declared to be of value not exceeding that now stated as limitation 
of the carrier's liability, and to increase the rates 20 per cent for each 100 per cent 
increase in the declared value of the live stock. By letter submitted since the hear- 
ing they announce the purpose to provide for an increase of 5 per cent In the ratt 
for each increase of 100 per cent, or fraction thereof, in the declared value. 
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"By a still later letter the southern classification roads advise that, in view of 
the numerous and irreconcilable complications which have developed, and in order 
to remove all doubt as to the continuance of existing rates after the amendment to 
the law becomes effective, they have decided to supersede their present classifica- 
tion rule by one which will recite that the rates governed by the classification will 
apply only on property shipped subject to the conditions of the carrier's bill of 
lading in use on and after the effective date of the amended law, and, except as 
otherwise provided in the classification, all Interstate rates in effect on June 2, 1915, 
will continue in force, disregarding provisions in tariffs, classifications, and excep- 
tion sheets which limit the liability of carriers, and to continue a provision that 
property carried not subject to the terms and conditions of the carriers' bill of 
lading will be at carriers' liability, limited only by the common law and the laws 
of the United States and of the several states in so far as they may apply, and prop- 
erty so carried will be subject to rates 10 per cent higher than those shown in the 
tariffs. 

"The western classification roads, in the main, take a position substantially 
like that taken by the official classification roads. Their representatives expressed 
to the committees of Congress the view that the enactment of the amendment in 
question would, by striking from the uniform bill of lading vital provisions, auto- 
matically throw the roads back upon their common-law liability and the increased 
rates. They admit that a 10 per cent Increase in rates can not be justified. They 
think that the increased liability will justify some increase in rates, but emphat- 
ically disclaim any disposition to take advantage of a technical opportunity to mulct 
the shipping public. They are of opinion that they still have the right to provide 
rates upon live stock dependent upon the declared value of the stock, and that a 
shipper who misstates the true value of his shipment is guilty of violation of sec- 
tion 10 of the act, just as he would be if he misstated the commodity shipped. 
They suggest that their present rule, which provides In general for an increase 
of 10 per cent in the rate for each 100 per cent of Increase in the declared valua- 
tion, is probably too high; that an increase of 5 per cent in the rate for each 100 
per cent increase in the value, or of 3 per cent in the rate for each increase of 50 
per cent in the value, would be a more equitable rule, and that this question is 
involved in a case soon to be submitted to the Commission. They, like the eastern 
roads, have numerous commodity rates based upon valuation, and they think they 
may lawfully continue that practice. They have, however, not had opportunity 
since this bill was enacted to formulate in detail the changes which they think 
necessary and proper. 

"From the best information that can be gathered from testimony that has 
been submitted in various cases, it appears that prior to 1913 the limited liability 
provisions contained in the shipping contracts, classifications, and rate schedules 
were very generally disregarded in the settlement of loss and damage claims, espe- 
cially in the western classification territory. It seems, therefore, that to a very large 
extent at least, despite the limitations of liability stated in the contracts and sched- 
ules, full value was quite generally recognized in the settlement of claims. After 
the Supreme Court decided the case of Adams Express Co. v. Croninger. 226 U. S. 
491. in 1913, the provisions of the contracts and rate schedules in this and other 
particulars were recognized as lawfully binding upon carriers and shippers alike, 
and the policy followed was correspondingly changed. It is pointed out that prior 
to 1906 many of these limitation of liability were not contained in the shipping 
contracts and rate schedules; that in 1906 they were incorporated therein, but were 
largely ignored until 1913 ; that in 1913 the policy was generally adopted of endeavor- 
ing to enforce the limited liability provisions, and that neither in 1906 nor In 1913 
was any change in the rates undertaken because of the limited liability. It is 
argued that inasmuch as no reduction in rates was made when the limited liability 
provisions were established, or when they were sustained as lawful by the Supreme 
Court of the United States, there is no justification for an increase in rates now 
that the liability conditions are restored to substantially what they were prior to 
1906. Limitations of liability have been incorporated in live-stock shipment con- 
tracts for many years, but, as has been said, it appears that at least in the terri- 
tory where there is the greatest movement of live stock whose limitations were 
generally disregarded in settlement of claims. 

"The so-called uniform bill of lading, which has been in use in official and 
western classification territories, contains, and has contained, a provision that 
claims for loss or damage must be presented to the carrier within four months, 
but until the Croninger case, supra, was decided by the Supreme Court no effort 
was made by the carriers generally to enforce or to observe that provision. After 
the Croninger case was decided the carriers adopted an entirely different course 
and took the position that this provision was in the bill of lading, the terms of 
the bill of lading were in the rate schedules, and therefore it was unlawful to 
depart from that requirement. This created a general contrdversy, and the sudden 
change from ignoring a rule to literally enforcing it necessarily created multitudes 
of unjust discriminations. The question was presented to and considered by the 
Commission, and as the fair and only means of composing the situation and 
avoiding endless controversy and litigation, the Commission issued its report. In 
the Matter of Bills of Lading, 29 I. C. C, 417. 

"The Cummins amendment makes it unlawful for the carrier to fix a period 
for giving notice of claims shorter than 90 days, for the filing of claims shorter 
than four months, and for the Institution of suits shorter than two years. The 
law does not indicate the time or date from which these several periods of time 
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shall be computed; that is, whether from the date of delivery by the carrier of 
the damaged property, or in case of loss, after a reasonable time for delivery has 
elapsed, from the date shown on the bill of lading, or from the occurrence of the 
loss or of the damage. It seems clear that these provisions are, in common with 
the other matters governed by the amendment, confined to instances of loss, damage, 
or injury caused by the carriers. It will be necessary for the carriers to determine 
what periods of time they will fix for the giving notice of claims, the filing of 
claims, and the institution of suits. The dates or times from which such periods 
shall run should also be fixed in the rules. In the interest of thorough "under- 
standings and to avoid controversies it is very desirable that these rules be uniform 
for all the carriers of the country. 

"It is to be remembered that the Cummins amendment is not a separate 
statute, but is an amendment to the act. It must, therefore, be construed as a part 
of, and in connection with other portions of, the act, and in such a way as to 
give effect to the whole statute. There does not seem to be any indication of 
legislative intent to change any provision of the act other than that part known 
as the Carmack amendment. The new amendment should, if possible, be so con- 
strued as to give full force to its clear purpose, without impairing the effect of 
any other provision of the act. 

"The more important points which seem to be surrounded with the most doubt 
and upon which opinions so far expressed most sharply conflict, are: 

"1. If no changes are made in the existing shipping contracts and rate sched- 
ules, will the higher rates provided therein automatically become lawfully applicable 
upon the date upon which the amendment takes effect? 

"As we have seen, the Carmack amendment, adopted in 1906, provided that 
no contract, receipt, rule or regulation should exempt the carrier from the liability 
thereby imposed. As has been said, no effort was made to change rates because 
of that amendment to the act. The classifications or rate schedules provide that 
unless the terms ef certain bills of lading are accepted higher rates will apply. 
The terms of the bill of lading could be modified or changed to any extent without 
automatically changing any rate. Prior to 1913 many of the limitation.s contained 
in bills of lading or other shipping contracts were treated as if they did not exist, 
and it was never suggested that the validity or invalidity of any such provision 
affected the rate. 

"It is contrary to all canons of construction to hold that an act of Congress 
produces a result not intended by Congress unless the express language of the act 
compels such a construction. There is. nothing in the expressed terms of this act or 
in the history of this legislation that shows any intent or purpose on the part of 
Congress to affect in any degree the existing rates charged by carriers for trans- 
porting property. The legislation is aimed at specified contracts and declares them 
to be unlawful. The lawful rates on file at this time, therefore, are the rates provid- 
ing for the limited liability. The Cummins amendment, by making contracts lim- 
iting liability for loss caused by the carriers unlawful, does not destroy these rates, 
but they remain in effect and are lawfully applicable, for the 10 per cent Increased 
rates are merely additional and can not stand in and of themselves. 

"Applying correct rules of interpretation, the Cummins amendment does not 
automatically bring into effect the increased rates named in the classifications and 
tariff publications as applicable to shipments which are not made subject to the 
terms of the uniform or carrier's bill of lading. 

"2. May the carriers lawfully provide in their tariffs and rate schedules that 
their liability shall be for the full value of the property at the time and place 
of shipment? 

"It is argued that such a provision would be neither a limitation of the amount 
of recovery nor a representation or agreement as to value within the meaning of 
the new law. It is urged that this rule would relieve the question of the amount 
of liability from uncertainty, would afford a reasonable and uniform method of 
determining the meausre of recovery, save endless litigation with its attendant 
labor and expense, and avoid unjust discriminations. 

"The Cummins amendment clearly places upon the carriers liability for the 
full actual loss, damage, or injury to the property transported which is caused by 
them and it makes unlawful any limitation of that liability, or of the amount 
of recovery thereunder, in any receipt, bill of lading, contract, rule, regulation, or 
tariff filed with this Commission, without respect to the manner or form in which 
such limitation is sought to be made. The loss or damage must, apparently, be 
either as of the time and place of shipment, time and place of loss or damage, or 
time and place of destination. Where rates are lawfully dependent upon declared 
values, the property and the rates are classified according to the character of the 
property, of' which the value of the property may constitute an element, and such 
classification is necessarily as of the time and place of shipment. It is therefore 
believed that the liability of the carrier may be limited to the full value of the 
property so classified and established as of the time and place of shipment, (contra: 
Chicago. M. d St. P. Ry. Go. v. McGaull-Dinsmore Go. (1920), 253 U. S. 97. 64 L. 
801, 803, 40 Sup. Ct. Rep. 504.) 

"3. Does the amendment to the act apply to export and import shipments to 
and from foreign countries not adjacent to the United States? 

"This must be answered in the negative, in view of the fact that, while 
specifically stating that its terms shall apply to property received for transporta- 
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tion from certain points to certain other points, it makes no reference to shipments 
from a point in the United States to a point in a nonadiacent foreign country." or 
from a nonadjacent foreign country to a point in the United States. 

"4. In the proviso, 'that if the goods are hidden from view by wrapping, 
boxing, or other means, and the carrier is not notified as to the character of the 
goods,' what is the proper interpretation to be placed upon the words 'and the 
carrier is not notified as to the character of the goods'? 

"Some argue that the word 'character' means nothing more than a statement 
of the ordinary name by which the commodity is known. On the other hand, it is 
urged that knowledge as to what the commodity is is necessary in order to apply 
to it any transportation rate, and that therefore the word 'character' properly 
means more than the mere name of the commodity. It has been suggested that 
the real and proper meaning would be indicated by recasting the language as 
follows : 

"Provided, liowever. That if a commodity in the course of transportation is 
hidden from view by wrapping, boxing, or other means, so that the carrier can not 
know its character, that is to say, its grade, quality, and condition, it may, with 
the approval of the Commission, publish and maintain rates based on value and 
require the shipper to state in writing the value of any shipment made, and be- 
yond the value so stated the carrier shall not be liable. 

"It has also been suggested that in view of the fact that the articles dealt with 
in this proviso are to be distinguished on the basis of value, the value becomes a 
peculiar quality of the property and the word 'character' should be conptrued as 
including value, and that when the shipper notifies the carrier of the character 
of the goods the notice is incomplete unless the value is stated as a necessary ele- 
ment in pointing out the character of the goods. 

"Another suggestion is that when common experience or knowledge does not 
clearly establish the nature of the goods, or the view is hiddep by boxing, wrapping, 
or other means, and the carrier is not notified as to the true character of the goods, 
it may exercise the right to require the shipper to state in writing the value of the 
property. 

"The right of the carrier to initiate its rates and to consider value of the 
property tendered for transportation as an element in determining the classifica- 
tion thereof or the rate applicable thereto has not been denied by the act or with- 
drawn by this amendment. The right in certain instances to make varying rates 
upon a given article or commodity dependent upon its true value being recognized, 
and it being impossible for the carrier's agent to know the true value of the ship- 
ment unless it is declared by the shipper, and in view of the fact that the ordinary 
name of the commodity is essential to the application 'of any transportation rate 
whatsoever, it seems that the word 'character' as used in this proviso must include 
the true and actual value as stated by the shipper. 

"The word 'character' as here used clearly relates primarily to value, or to 
those qualities affecting value, and when the entire proviso is considered the mean- 
ing seems to be that if the qualities affecting value of the goods are hidden from 
the carrier's view, or are not known to the carrier, the proviso applies. It is a 
well-settled rule of statutory construction that the word 'and' may be read as 
'or' in deference to the meaning of th« context. 

"If the word 'and' in the proviso is read as 'or,' the meaning is reasonably 
clear, whereas if the letter of the statute is adhered to the meaning is doubtful 
and diflicult to determine. In those instances in which the carrier desires to limit 
its liability to the value of the property as specifically stated in writing by the 
shipper, the rate must be based upon the declared value and be so published; but 
the Commission apparently must determine in advance of such publication that the 
commodity is one the value of which can not be known to the carrier from ordinary 
sources or reasonable inspection, and ~to which rates based on declared value may 
be applied in connection with which the carrier's liability is limited to the value 
so declared. 

"In determining that question the inquiry is whether or not the commodity 
is one the value of which is peculiarly within the knowledge of the sbipper. If it 
bas a definite market value, or its value depends upon facts of which the carrier 
has equal knowledge with the shipper, the 'character' of the shipment is known to 
the carrier, and the proviso does not apply. The Congress did not affirmatively 
recognize any rates based upon declared value other than those authorized by this 
proviso. This, of course, does not mean that commodities may not be reasonably 
classified according to value and be subject to different rates applicable to different 
grades of the same commodity, which is a different matter from limiting the 
liability to the declared value. 

"When the goods are not hidden from view, and the carrier is advised as to 
their character, all contracts or agreements purporting to limit the liability of 
the carrier for loss or damage caused by it are made void. A carrier, after the 
Cummins amendment goes into effect, may not contract to limit its liability for 
loss or damage caused by it to the property. There is, however, no inhibition as 
to the limitation of the liability of a carrier for losses not caused by it or a 
succeeding carrier to which the property may be delivered. The amendment has 
expressly reapplied the limitation of the prior act with respect to loss or damage 
caused by the carriers chargeable therewith. It follows, therefore, that the inter- 
pretation applied to the act before it was amended is equally applicable to the 
amendment in so far as the latter affects the right of a carrier to establish rates 
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conditional upon the shipper's assumption of the entire risk of loss attributable to 
causes beyond the carrier's control. Prom this it follows that under the amend- 
ment a contract or a tariff may lawfully limit to a reasonable maximum the 
liability of a carrier for losses which it does not cause. It follows further that 
the rates provided by such tariff may be proportionate to the risk assumed. 

"This provision of the statute as to goods concealed from view and of the 
character of which the carrier is not advised clearly prescribes the right of car- 
riers under the direction or approval of the Commission to provide for a gradua- 
tion of rates in accordance with the declared value of the property transported. The 
liability provided by the rates so established by the Commission is applicable no 
less to instances of loss or damage chargeable to the negligence of the carrier than 
to those occasioned by causes beyond the carrier's control. But the carriers may 
not contract to limit their liability for loss, damage, or ln.i'ury caused by them to 
property the character of which is manifested by the shipment itself or otherwise 
disclosed. 

"In this connection it has been suggested that the carrier might provide that 
in the event the shipper refused to declare the value the higher rates would apply. 
This suggestion can not be approved. If the rate is lawfully conditioned upon 
the value as declared by the shipper, it is as much the shippers duty to declare 
the true value of the shipment as it is his duty to declare the name of a commodity 
tendered for shipment as to which there are no different rates. 

"It is important to keep in mind that the carriers are not prohibited from 
making different rates dependent upon the value of different grades of a given 
commodity; that, except as covered by the Cummins amendment, including approval 
of the rates by the Commission, the carrier is suhiect to all of the liabilities imposed 
by that amendment; and that if, in any instance, the shipper declares the value to be 
less than the true value in order to get a lower rate than that to which he would 
otherwise be entitled, he violates, and is subiect to the penalty prescribed in. 
Section 10 of the act. The carrier would also be subject to the same penalty in 
such a case if, having knowledge that the value represented is not the true value, 
it nevertheless accepts the shipper's representation as to value for the purpose of 
applying the rate. 

"5. Do the terms of the Cummins amendment apply to the transportation of 
baggage? 

"This must apparently be answered in the affirmative. Transportation of 
baggage is a part of the contract for transportation of the passenger. The car- 
riers have always limited their liability for loss of or damage to baggage. The 
baggage check is the carrier's receipt for the baggage. The conditions attached to 
the carrier's liability are stated in the fare schedules and on passage tickets of 
contract form. In National Baggage Committee v. A.. T. cC S. F. Ry. Co.. 32 I. C. C, 
152, the Commission considered the carrier's rules relative to charges and liabilities 
In the transportation of baggage and prescribed certain reasonable regulations, 
including reasonable insurance charges upon baggage declared to be of greater value 
than the maximum limit provided in the schedules and contract for carriage. All 
ordinary personal or sample baggage is hidden from view by boxing, wrapping, or 
other means, and the amended law seems clearly to recognize the carrier's right 
to fix conditions and terms applicable to the transportation of baggage dependent 
upon the value as declared by the person offering the baggage for transportation. 

"The necessity for revision of the bills of lading, live-stock contracts, and other 
similar contracts of carriage, as well as of certain parts of the carriers' classifica- 
tions and rate schedules, is manifest. Bills of lading and shipping contracts can 
and ought to be at once amended by eliminating obviously unlawful and invalid 
provisions. Such action will obviate for the immediate future numerous contro- 
versies that otherwise would probably arise. Proper analysis should be made of 
the classifications and tariffs to bring them into harmony with the amended law. 

"Such changes in classifications and rate schedules can not be made upon 
statutory notice and become effective contemporaneously with the new law. Per- 
mission is therefore hereby given to carriers to make effective on June 2, 1915, upon 
not less than three days' notice to the public and to the Commission, given in the 
manner prescribed in the act and in the Commission's regulations, amendments to 
the classifications and rate schedules which eliminate provisions or rules that are 
in conflict with the terms of the new law, provided no such amendment has the 
effect of increasing any rate or charge for services. 

"If, in a proper manner and a proper proceeding, it shall be made to appear 
that, with regard to any commodity or commodities, the existing rates do not afford 
the carriers proper compensation for the services they perform and the risk which 
is Imposed upon them, it could hardly be denied that the rates on such commodi- 
ties might properly be increased in a sufficient amount to properly compensate the 
carriers for their added risk and liability. "Where rates are lawfully based upon 
declared values the difference in rates should be no more than fairly and reason- 
ably represents the added insurance. It does not appear that this amendment to 
the act affords justification for any increase in rates on commodities in general. 
As has been said, the carrier may not lawfully impose unreasonable rates upon one 
commodity in order to compensate it for risk or liabilities incurred in connection 
with the transportation of another commodity, and It is not to be forgotten that 
the liabilities here considered are only those for loss, damage, or injury to the 
property caused by a carrier or its agents or employees; in other words, the loss, 
damage, or injury resulting from the neglects or omissions of a carrier or its agenlw. 
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"The Commission has been conducting an investigation with regard to bills 
of lading, entitled In the Matter of Bills of Lading, Docket No. 4844. Further 
hearings in that proceeding may be necessary in the light of the Cummins amend- 
ment. In that connection matters that have been informally presented and urged 
in this informal proceeding may be presented in a formal way, supported by testi- 
mony, and a determination can there be reached on questions as to which the 
Commission now has no information upon which it could base a lawful order. What 
is attempted here is simply to indicate the impressions gained from the experience 
had in the past and from the suggestions informally presented by those who are 
vitally interested in the effect of the Cummins amendment and the course to be 
pursued for the immediate future in the light thereof. All of the questions herein 
discussed are, of course, subject to judicial interpretation, and the views indicated 
herein might be somewhat changed in the light of more complete information 
supported by competent evidence. 

"The classification, tariffs, receipt and "other forms used by the express compar 
nies have been prescribed by order of the Commission. The new law, of course. 
Applies to them as well as to other carriers. They have presented suggested 
changes In their rules and forms which will be disposed of by a supplemental order 
in the Express case. 

"Haix. Commissioner, concurring: 

"I concur in this report, but do not agree with the construction placed upon 
the proviso in the Cummins amendment in so far as it extends the exception 
created by that proviso beyond the meaning of the words used in their usual sense.' 

A common carrier cannot require a shipper to state the value of an inter- 
state shipment, nor can it rely upon such statement, if made, as a limitation of 
liability unless the property be hidden from view and the carrier be not informed 
of the character thereof. Thompson v. Great N. Ry. Co. (Idaho. 1918), 174 Pac. 
607. A common carrier receiving goods for interstate transportation is liable for 
the full actual loss, damage or injury thereof caused by it unless, when the ship- 
ment is made, the property is hidden from view and the carrier is not notified as 
to its character, in which event it may limit the liability to an amount which it 
may require the shipper to state in writing, as the value of the goods. Ibid. 

3. In the Matter of Bills of Lading (1919). 52 I. C. C. Rep. 671, 684. 



2002-C. PrOVISIOKS of the second ' ' CtJMMIKS AMENDIIEXT, ' ' APPROVED 

August 9, 1916. 

Effective August 9, 1916, Congress enacted the second "Cummins 
Amendment,'" so-called, further amending Section -20 of the Act to 
Eegulate Commerce, the provisions of which are as follows: 

Be it enacted ty the Senate and House of Representatives of the United States of 
America in Congress assembled, That so much of an Act to amend an Act entitled "An 
Act to amend an Act entitled 'An Act to regulate commerce.' approved February fourth, 
eighteen hundred and eighty-seven, and all Acts amendatory thereof, and to enlarge 
the powers of the Interstate Commerce Commission," approved March fourth, nineteen 
hundred and fifteen, as reads as follows, to wit: 

"Provided, however, That if the goods are hidden from view by wrapping, boxing, 
or other means, and the carrier is not notified as to the character of the goods, the 
carrier may require the shipper to specifically state in writing the value of the goods, 
and the carrier shall not be liable beyond the amount so specifically stated, in which 
case the Interstate Commerce Commission -may establish and maintain rates for trans- 
liortation, dependent upon the value of the property shipped as specifically stated in 
writing by the shipper. Such rates shall be published as are other rate schedules," 
be, and the same Is hereby, amended to read as follows, to wit: 

"Provided, however. That the provisions hereof respecting liability for full actual 
loss, damage, or injury, notwithstanding any limitation of liability or recovery or repre- 
sentation or agreement or release as to value, and declaring any such limitation to be 
unlawful and void, shall not apply, first, to baggage carried on passenger trains or 
boats, or trains or boats carrying passengers; second, to property, except ordinary live 
stock, received for transportation concerning which the carrier shall have been or shall 
hereafter be expressly authorized or required by order of the Interstate Commerce Com- 
mission to establish and maintain rates dependent upon the value declared in writing 
by the shipper or agreed upon in writing as the released value of the property, in Which 
case such declaration or agreement shall have no other effect than to limit liability and 
recovery to an amount not exceeding the value so declared or released, and shall not, 
so far as relates to Tralues, be held to be a violation of section ten of this Act to regu- 
late commerce, as amended: and any tariff schedule which may be filed with the com- 
mission pursuant to such order shall contain specific reference thereto and may establish 
rates varying with the value so declared or agreed upon; and the commission is hereby 
empowered to make such order in cases where rates dependent upon and varying with 
declared or agreed values would, in its opinion, be just and reasonable under the cir- 
cumstances and conditions surrounding the transportation. The term 'ordinary live 
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Stock' shall include all cattle, swine, sheep, goats, horses, and mules, except such as are 
chiefly valuable for breeding, racing, show purposes, or other special uses." 

"By the second Cummins amendment, ■* * * ^ effective Aug- 
ust 9, 1916, the proviso of the first amendment relating to goods hidden 
from view by wrapping, boxing, etc., was eliminated and the follow- 
ing language substituted in place thereof : 

"That the provisions hereof respecting liability for full actual loss, damage, or 
injury, notwithstanding any limitation of liability or recovery or representation or 
agreement or release as to value, and declaring any such limitation to be unlawful and 
void, shall not apply, * * * to property, except ordinary live stock, received for 
transportation concerning which the carrier shall have been or shall hereafter be ex- 
pressly authorized or required by order of the Interstate Commerce Commission to estab- 
lish and maintain rates dependent upon the value declared in writing by the shipper or 
agreed upon in writing as the released value of the property, in which case such declara- 
tion or agreement shall have no other effect than to limit liability and recovery to an 
amount not exceeding the value so declared or released, and shall not, so far as relates 
to values, be held to be a violation of section ten of this Act to regulate commerce, as 
amended; and any tariff schedule which may be filed with the Commission pursuant 
to such order shall contain specific reference thereto and may establish rates varying 
with the value so declared or agreed upon; and the Commission is hereby empowered to 
make such order in cases where rates dependent upon and varying with declared or 
agreed values would, in its opinion, be just and reasonable under the circumstances 
and conditions surrounding the transportation. The term 'ordinary live stock' shall 
include all cattle, swine, sheep, goats, horses, and mules, except such as are chiefly 
valuable for breeding, racing, show purposes, or other special uses. 

"The effect of the latter amendment is to permit limitations of 
liability, or the amount of recovery, and the establishment and main- 
tenance, under the prescribed conditions, of rates dependent upon 
values declared in writing by the shipper, or agreed upon in writing 
as the released value of the property, in respect of all property except 
'ordinary live stock,' which, as explained in the amendment, is still 
subject to the rigorous inhibitions against limitations of the carrier's 
liability contained in the first Cummins amendment. These conditions, 
as they affect hve stock, Avill be discussed later in a supplemental re- 
port dealing with the live-stock contract or bill of lading. 

"With respect to all property other than ordinary live stock, unless 
the carrier shall have been or shall be expressly authorized or required 
by the Commission to establish and maintain rates dependent upon 
a written declaration or agreement as to value, the provisions of the 
first Cummins amendment are still applicable. That rates dependent 
upon value may be permitted and that the parties may be free to make 
declarations or agreements in respect of the value of goods, it is pro- 
vided that such declarations or agreements shall have no other effect 
than to limit liability and recovery to an amount not exceeding the 
value stated and shall not be deemed to be in violation of section 10 of 
the act."' 

1. Second Cummins Amendment, approved August 9, 1916, and effective same date. 
(39 Stat. L. 441.) 

2. In the Matter of Bills of Lading (1919), 52 I. C. C. Rep. 671, 684, et seq. 



2002-D. Present status of Section 20 of the Interstate Commerce 
Act governing the initial carrier's liability and the 
limitations of carrier's liability. 

Section 20 of the Interstate Commerce Act, {as amended June 
29, 1906, March 4, 1915, and August 9, 1916), reads as folloics: 

(11) That any common carrier, railroad, or transportation company subject to 
the provisions of this Act receiving property for transportation from a point in one 
State or Territory or the District of Columbia to a point in another State, Territory. 
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District of Columbia, or from any point in the United States to a point in an adjacent 
foreign country shall Issue a receipt or bill of lading therefor, and shall be liable to 
the lawful holder thereof for any loss, damage, or injury to such property caused by it 
or by any common carrier, railroad, or transportation company to which such property 
may be delivered or over whose line or lines such property may pass within the United 
States or within an adjacent foreign country when transported on a through bill of 
lading, and no contract, receipt, rule, regulation, or other limitation of any character 
whatsoever, sh^U exempt such common carrier, railroad, or transportation company 
from the liability hereby imposed; and any such common carrier, railroad, or trans- 
portation company so receiving property for transportation from a point in one State, 
Territory, or the District of Columbia to a point in another State or Territory, or 
from a point in a State or Territory to a point in the District of Columbia, or from any 
point in the United States to a point in an adjacent foreign country, or for transporta- 
tion wholly within a Territory shall be liable to the lawful holder of said receipt or bill 
of lading or to any party entitled to recover thereon, whether such receipt or bill of 
lading has been issued or not, for the full actual loss, damage, or injury to such prop- 
erty caused by it or by any such common carrier, railroad, or transportation company 
to which such property may be delivered or over whose line or lines such property may 
pass within the United States or within an adjacent foreign country when transported 
on a through bill of lading, notwithstanding any limitation of liability or limitation of 
the amount of recovery or representation or agreement as to value in any such receipt 
or bill of lading, or in any contract, rule, regulation, or in any tariff filed with the 
Interstate Commerce Commission; and any such limitation, without respect to the man- 
ner or form in which it is sought to be made is hereby declared to be unlawful and 
void: Provided, That if the loss, damage, or injury occurs while the property is in the 
custody of a carrier by water the liability of such carrier shall be determined by and 
under the laws and regulations applicable to transportation by water, and the liability 
of the initial carrier shall be the same as that of such carrier by water: Provided, 
lioweve?-. That the provisions hereof respecting liability for full actual loss, damage, or 
injury, notwithstanding any limitation of liability or recovery or representation or 
agreement or release as to value, and declaring any such limitation to be unlawful and 
void, shall not apply, first to baggage carried on passenger trains or boats, or trains or 
boats carrying passengers; second, to property, except ordinary live stock, received for 
transportation concerning which the carrier shall have been or shall hereafter be 
expressly authorized or required by order of the Interstate Commerc?6 Commission to 
establish and maintain rates dependent upon the value declared in writing by the 
shipper or agreed upon in writing as the released value of the property, in which case 
such declaration or agreement shall have no other effect than to limit liability and 
recovery to an amount not exceeding the value so declared or released, and shall not, 
so far as relates to values, be held to be a violation of section ten'of this Act to Regu- 
late Commerce, as amended; and any tariff schedule which may be filed with the Com- 
mission pursuant to such order shall contain specific reference thereto and may establish 
rates varying with the value so declared or agreed upon ; and the Commission is hereby 
empowered to make such order in cases where rates dependent upon and varying with 
declared or agreed values would, in its opinion, be just and reasonable under the cir- 
cumstances and conditions surrounding the transportation. The term "ordinary live 
stock" shall include all cattle, swine, sheep, goats, horses and mules, except such as are 
chiefly valuable for breeding, racing, show purposes, or other special uses: Provided 
further. That nothing in this section shall deprive any holder of such receipt or bill of 
lading of any remedy or right of action which he has under the existing law: Provided 
further. That it shall be unlawful for any such common carrier to provide by rule, con- 
tract, regulation, or otherwise a shorter period for giving notice of claims than ninety 
days, for the filing of claims than four months, and for the institution of suits than two 
years, such period for institution of suits to be computed from the day when notice in 
writing is given by the carrier to the claimant that the carrier has disallowed the 
claim or any part or parts thereof specified in the notice; Provided, however. That if the 
loss, damage, or injury complained of was due to delay or damage while being loaded 
or unloaded, nr damaged in transit by carelessness or negligence, then no notice of 
claim nor filing of claim shall be required as a condition precedent to recovery. 

(12) That the common carrier, railroad, or transportation company issuine; such 
receipt or bill of lading shall be entitled to recover from the common carrier, railroad, 
or transportation company on whose line the loss, damage, or injury shall have been 
sustained the amount of such loss, damage, or injury as it may be required to pay to the 
owners of such property, as may be evidenced by any receipt, judgment, or transcript 
thereof. 



2002-E. "PoMEREXE Bills of Lading Act," approved August 29, 1916. 

The "Pomerene Act"^ relating to bills of lading used in interstate 
and foreign commerce, and especially making order bills negotiable, 
is fully treated of under "Bills of Lading and Contracts of Shipment," 
Chapter 8, ante. 

1. Pomerene Bills of Lading Act, approved August 29, 1916, and effective January 1 
1917. (39 Stat. L. 538.) 



yy LIMITATION OF COMMON CAEEIEK's LIABILITY [§2003 

2002-F. "Haetee Act," appeoved Febeuaey 13, 1893. 

The so-called "Harter Act,"^ governs the limitation of vessel 
owners' liability in foreign commerce betAveen ports of the United 
States and foreign ports. This subject is fully treated of under "Lim- 
itation of vessel owners' liability in foreign commerce." Section 2009, 
post. 

1. Harter Act, approved February 13, 1893. (27 Stat. L. 445.) 

2003. Status of the common-law liability of the common carrier under 

Section 20 of the Act. 



2003-A. Peioe to the enactment of the "Caemack Amendment" 
OF June 29, 1906, the eights and liabilities of shippees 

AND CAEEIEES WEEE GOVEENED BY StATE LAW. 

Prior to the "Carmack Amendment" of June 29, 1906, the rights 
of the parties were governed by State law.^ 

By virtue of the "Carmack Amendment" the subject of interstate 
transportation of property has been regulated by Federal law to the 
exclusion of the power of the States to control in such respects by their 
own policy or regulation.^ 

1. Missouri, K. & T. Ry. Co. v. Sealy (1919), 248 U. S. 363, 39 Sup. Ct. Rep. 97. 63 L. 
Ed. 296, 300; citing, Boston & M. Rd. Co. v. Hooker (1914), 233 U. S. 97, 109, 110, 
58 L. Ed. 868, 874, 24 Sup. Ct. Rep. 132; Chicago, M. & St. P. Ry. Co. v. Solan (1898), 
169 U. S. 133, 42 L. Ed. 688, 18 Sup. Ct. Rep. 289. 

2. Boston & M. Rd. Co. v. Hoolier (1914), 233 U. S. 97, 58 L. Ed. 868, 875, 34 Sup. 
Ct. Rep. 526; citing, Adams Express Co. v. Croninger (1913), 226 U. S. 491, 57 L. 
Ed. 314, 33 Sup. Ct. Rep. 148; Wells, Fargo & Co. v. Neiman-Marcus Co. (1913), 
227 U. S. 469, 57 L. Ed. 600, 33 Sup. Ct. Rep. 267; Kansas City S. Ry. Co. v. Carl 

(1913), 227 U. S. 639, 57 L. Ed. 683, 33 Sup. Ct. Rep. 391; Missouri, K. & T. Ry. Co. 
V. Harriman Bros. (1913), 227 U. S. 657, 57 L. Ed. 690, 33 Sup. Ct. Rep. 397. 

2003-B. The liability imposed by the "Caem.a.ck Amendment" to 
Section 20 of the Act is the liability imposed by the 
common law. 
In Adams Express Co. v. Gfonlnger' the United States Supreme 
Court held that a liability for some default in its common-law duty 
as a common carrier, and not liability as an absolute insurer, is what 
is imposed by the "Carmack Amendement" of June 29, 1906, under 
which a carrier receiving property for interstate transportation is re- 
quired to issue a receipt or bill of lading therefor, and is made hable 
to the holder for "any loss, damage, or injury caused by it," or by any 
connecting carrier to whom the property may be delivered. Mr. Jus- 
tice Lurton, in delivering the opinion of the court, stated: "What is 
the liability imposed upon the carrier! It is a liability to any holder 
of the bill of lading which the primary carrier is required to issue 'for 
any loss, damage, or injury to such property caused by it,' or by any 
connecting carrier to whom the goods are delivered. The suggestions 
that an absolute liability exists for every loss, damage, or injury, from 
any and every cause, would be to make such a carrier an absolute 
insurer, and liable for unavoidable loss or damage, though due to un- 
controllable forces. That this was the intent of Congress is not con- 
ceivable. To give such emphasis to the words, 'any loss or damage,' 
would be to ignore the qualifying words, 'caused by it.' The liability 
thus imposed is limited to 'any loss, injury, or damage caused by it or 
a suceeding carrier to whom the property may be delivered ; ' and 



^-O^^^J TBAiTIC LAW SERVICE 94 

plainly implies a liability for some default in its common-law duty as 
a common carrier." 

The court in using the term "absolute insurer" uses the sama in 
counterdistinction to the term "insurer." A common carrier at com- 
mon law is regarded as an insurer of the goods entrusted to its care' 
and custody for transportation and as such liable for all loss, damage, 
or injury occurring to the goods while they are held by it in its capacity 
of a common carrier, except when such loss, damage, or injurv is caused 
by (a) the act of God; (b) the public enemy; (c) the act of the ship- 
per himself; (d) public authority; or (e) the inherent ^-ice or nature of 
the goods. Therefore, it is clear that at common law a common carrier 
was not an absolute insurer. 

The liability for loss or damage under the "Carmack Amendment" 
aside from the responsibility for the default of a connecting carrier 
on the route, is not beyond the liability imposed by the common law, as 
that body of law applicable to carriers has been interpreted by the 
United States Supreme Court:^ 

Jn' Kansas City S. Ry. Co. v. Carl'' the United States Supreme 
Court, per Mr. Justice Lurton, stated: "But it is said that upon the 
face of the contract of limitation here involved, it is an exemption 
from liability for negligence forbidden by the Carmack amendment, 
and that the judgment should therefore be affirmed. 

"That amendment undoubtedly manifested the purpose of Con- 
gress to bring contracts for interstate shipments under one uniform 
rule or law, and therefore withdraw them from the influence of state 
regulation. Adams Exp. Co. v. Croninger, (226 U. S. 491). Every 
such initial carrier is required 'to issue a receipt or bill of lading there- 
for. ' When it receives property for transportation from one state to 
another such initial carrier is made liable to the holder of such re- 
ceipt for any loss or damage 'caused by it, ' or by any connecting carrier 
in the route to whom it shall make delivery. It is then declared that 
no contract, receipt, rule or regulation shall 'exempt' such a common 
carrier 'from the liability hereby imposed.' 

"In speaking of the 'liability' imposed by the provision referred 
to, we said, in the Croninger Case, that 'the statutory liability, aside 
from the responsibility for the default of a connecting carrier in the 
route, is not be;\'ond the liability imposed by the common law as that 
body of law applicable to carriers has been interpreted by this court 
as well as many courts of the states. ' Referring to the exemption for- 
bidden by the same clause, we said, that that was ' a statutory declara- 
tion that a contract of exemption from liability for negligence is against 
public policj' and void.' Citing Bernard x. Adams Exp. Co., 205 Mass. 
254, 259, 28 L. E. A. (N. S.) 293, 91 N. E. 325, 18 Ann. Cas. 351, and 
Greenicald v. Barrett, 199 X. Y. 170, 175, 35 L. R. A. (X. S.) 971, 92 
X. E. 218, and other cases." 

1. Adams Express Co. v. Croninger (1913), 226 U. S. 491. 33 Sup. Ct. Rep. 148, 57 L. 
Ed. 314. See also. Galveston. H. & S. A. Ry. Co. v. Wallace (1912), 223 U. S. 481, 
32 Sup. Ct. Rep. 205, 56 L. Ed. 517; Missouri, K. & T. Ry. Co. t. Harriman Bros. 
(1913), 227 U. S. 657, 671, 57 L. Ed. 690, 698, 33 Sup. Ct. Rep. 397: Cook v. l^Torthern 
P. Ry. Co. (N. D. 1915), 155 N. W. 867: Chicago, R. I. & G. Ry. Co. v. Core (Tex. 
1915). 176 S. W. 778: St. Louis & S. F. Rd. Co. v. Akard (Okla. 1916), 159 Pac. 344; 
Cudahy Packing Co. v. Atchison, T. & S. F. Ry. Co. (Mo. 1916), 187 S. W. 149; Piper 
V. Boston & M. Rd. Co. (Vt. 1916), 97 Atl. 509: De Loach v. Southern Ry. Co. (S. C. 
1916), 90 S. E. 701: Nabars v. Colorado & S. Ry. Co. (Tex. 1919), 210 S. W. 276. 

2. Adams Express Co. v. Croninger, supra. 

3. Kansas City S. Ry. Co. v. Carl (1913), 227 U. S. 639, 33 Sup. Ct. Rep. 391, 57 I* 
Ed. 683. 
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2003-C. The common-law liability; of the gabbier as an insurer was 

NOT CHANGED BY THE "CaRMACK AMENDMENT." 

In Cincinnati, N. 0. li T. P. Ry. Co. v. Rankin^ the United States 
Supreme Court held: "The common-law liability of the carrier as an 
insurer was not changed with respect to a loss occurring on its own 
line by the provisions of the Carmack amendment, making the initial 
carrier of an interstate shipment liable for any loss, damage, or in- 
jury caused 'by it' or by any other carrier to which the shipment may 
be delivered." Mr. Justice McReynolds, in delivering the opinion of 
the court, stated: "Counsel concede liability of a common carrier 
under the long-recognized common-law rule not only for negligence, 
but also as an insurer, and that unless the Carmack amendment has 
changed this rule, the railway is responsible for damages not exceed- 
ing specified value. But they insist that in Adams Exp. Co. v. Cron- 
imger, 226 U. S. 491, 57 L. Ed. 314, 44 L. R. A. (N. S.) 257, 33 Sup. Ct. 
Eep. 148, we held this amendment restricts a carrier's liability to loss 
' caused by it. ' And, consequently, they say, the trial court erred when 
it charged : * In this case the carrier is held to the highest degree of 
care for the safe transportation of the animals.' 

"Construing the Carmack amendment, we said through Mr. Jus- 
tice Lurton in the case cited : 'The liability thus imposed is limited "to 
any loss, injury, or damage caused by it or a succeeding carrier, to 
whom the property may be delivered," and plainly impUes a liability 
for some default in its common-law duty as a common carrier. ' Prop- 
erly understood, neither this not any other of our opinions holds that 
this amendment has changed the common-law doctrine theretofore ap- 
proved by us in respect of a carrier's liability for loss occurring on 
its own line. ' ' 

In Lysaght, Ltd. v. Lehigh V. Rd. Co.- Mr. District Judge Learned 
Hand made the following elucidative statement: "If, then, the com- 
mon expressions of carrier's liability be accepted, there is no escape 
here for the defendant, and so it insists that these are only loose and 
ill-founded formulas, which will not endure historical analysis. The 
answer is, I think, to be found, not there, but in the definite purposes 
of the statute which covers the whole subject. There cannot be any 
doubt, from the latest expression of the Supreme Court {Cincinnati, 
etc. Ry. Go. v. Rankin, 241 U. S. 319, 326, 36 Sup. Ct. 555, 60 L. ed. 
1022, L. B. A., 1917A, 265) that section 20 was intended to adopt the 
carrier's liability as it was understood at that time, and that the lan- 
o-uage of Mr. Justice Lurton in Adams Express Co. v. Croninger, 226 
!j. S. 491, 506, 507, 33 Sup. Ct. 148, 57 L. ed. 314, 44, L. E. A. (N. S.) 
257, is not to be taken as interpreting the phrase 'caused by it' as in 
limitation of any pre-existing liability. He was indeed discussing, 
not that question, but only Avhether the language extended the carrier's 
liabilities as fixed at common law, which he thought it did not, but that 
rather it implied 'a liability for some default in its common-law duty 
as a common carrier. ' It may, perhaps, be too much to assert that 
the proviso of section 20, incorporates unyielding the exact status of 
the Federal common law into the statute in its whole concreteness, 
yet it certainly does affirm in general the hability of carriers so de- 
rived as a part of the statute itself. Any radical departure from that 
law would violate the fair import of the phrase, and if there is to be 
any such it must be by express act of Congress. So much follows from 
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the scheme of the section, which since 1906 has been obviously molded 
Avith an eye to the generally accepted liabilties of carriers as a founda- 
tion for the very specific changes prescribed from time to time. 

"It is, of course, possible to conceive the common law so incor- 
porated to be such only as the courts might after a historical scrutiny 
accept, leaving them free even for radical modifications in the doctrine 
as generally expressed when the language first appeared in section 20. 
But I do not so understand the substance of the matter. Whether ill 
or well founded historically, the exceptions to a carrier's absolute liabil- 
ity had come to have a classic form, and I do not agree that a nice in- 
quiry into the foundations of the current doctrine was contemplated 
by the statute. The section incorporated what was generally accepted 
in the form in which it had become accepted, and rendered irrelevant 
the conclusions at which historical scholarship might arrive as to its 
justification. The structure of the system, created by the act pre- 
supposed the existing law as then understood, and if it bears too heavily 
on the railroads their only relief is by an application to the Commis- 
sion or to Congress. The courts have no such powers." 

The words "caused by it" do not limit the liability of a carrier 
to that of an ordinary bailee for his own negligence only, but covers 
any loss or damage for which the carrier would be liable at common 
law.^ 

See "T/(e liability imposed hy the 'Cannack Amendment' to 
Section 20 of the Act is the liability imposed by the common law." 
Section 2003-B. ante. 

1. Cincinnati. X. 0. & T. Ry. Co. v. Rankin (1916), 241 U. S. 319. 36 Sup. Ct. Rep. 555, 
60 L. Ed. 1022. 

2. Lysaght. Ltd. v. Lehigh V. Rd. Co. (1918), 254 Fed. Rep. 351, affirmed, Lehigh V. 
Rd. Co. V. Lysaght, Ltd. (1921), 271 Fed. Rep. 906. 

3. Lehigh V. Rd. Co. v. Lysaght. Ltd. (1921), 271 Fed. Rep. 906, affirming, Lysaght, 
Ltd. V. Lehigh V. Rd. Co. (1918), 254 Fed. Rep. 351. 

2003-D. The "Caemack Amendment" abrogates the commox-law 

RIGHT of the IXITI.iL CARRIER TO LIINIIT ITS LIABILITY TO ITS 
OWN LIXE. 

The "Carmack Amendment" denied to the inital carrier the privi- 
lege it formerly had to contract against its liability as agent for con- 
necting carriers, and created an obligation on its part to carry to 
destination an interstate shipment, though no contract was entered 
into between the parties, so as to render it liable for loss or damage 
occasioned by connecting carrier.^ 

In McGinn v. Oregoti-Washington Bd. d: Xav. Co.- the Circuit 
Court of Appeals, per Mr. District Judge Wolverton, stated: "Previ- 
ous to the Carmack Amendment, the carrier could lawfully contract to 
carry to destination, even though the transportation were to be over 
its ovm and connecting lines. In such event, it constituted the connect- 
ini;- carriers its agents, and thereby rendered itself liable for' loss or 
dama.ae occasioned by and of the connecting carriers, for the obvious 
reasrin that the principal is liable for the acts of its agents. The 
carrier could, however, by contract, la^vfully limit its liability to safe 
carriage over its o^vn line only. In such event, the connecting carriers 
became the agents of the shipper, and not of the initial carrier. The 
effect of the Carmack amendment is to deny to the carrier this privi- 
lege and to render any such contract a nullity. On the other hand, 
the amendment creates an obligation on the part of the initial carrier 
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to carry safely to destination, where the shipment is interstate, even 
though no contract is entered into between the parties, and renders it 
liable for loss or damage to the property occasioned by the connecting 
carriers. Such is, in effect, the holding of the Supreme Court in 
Atlantic Coast Line v. Riverside Mills, 219 U. S. 186, 31 Sup. Ct. 164, 
55 L. Ed. 167, 31 L. R. A. (N. S.) 7. This holding has since been re- 
re-affirmed. Missouri, Kans. & Tex. Ry. Go. v. Ward, 244 U. S. 383 37 
Sup. Ct. 617, 61 L. Ed. 1213 ; Texas & P. Ry. Co. v. Leatherwood, 250 
U. S. 478, 39 Sup. Ct. 517, 63 L. Ed. 1096. The last clause of section 
20 of the act, as amended, likewise accords to the initial carrier a 
remedy against the connecting carrier by whose lines the loss or dam- 
age is occasioned. This section, also, by preserving to the shipper all 
remedy and right of action he has under existing law, explicitly sanc- 
tions such right and remedy. ' ' 

State laws or policy nullifying contracts limiting the liability of a 
carrier for loss or damage to the agreed or declared value upon which 
the rate was based are superseded, so far as interstate shipments are 
concerned, by the "Carmack Amendment" of June 29, 1906, which 
furnishes the exclusive rule on the subject of the liability of a carrier 
under contracts for interstate shipment.' 

The exclusive rule on the subject of the liability of a railway car- 
rier under contracts for interstate shipment is furnished by the ' ' Car- 
mack Amendment" of June 29, 1906, under which a carrier receiving 
proprety for interstate transportation is made liable for any loss, 
damage or injury to such property caused by it or any connecting car- 
rier to which the property may be delivered.* 

1. McGinn v. Oregon-Washington Rd. & Nav. Co. (1920), 265 Fed. Rep. 81; writ of 
certiorari granted, Oregon-Washington Rd. & Nav. Co. v. McGinn (1920), 65 L. Ed. 
209, 41 Sup. Ct. Rep. 148, — U. S. — . 

2. Ibid. 

3. Missouri, K. & T. Ry. Co. v. Harriman Bros. (1913), 227 U. S. 657, 33 Sup. Ct. Rep. 
397, 57 L. Ed. 690; Chicago, R. I. & P. Ry. Co. v. Cramer (1914), 232 U. S. 490, 34 
Sup. Ct. Rep. 383, 58 L. Ed. 697. 

4. Atchison, T. & S. F. Ry. Co. v. Robinson (1914), 233 U. S. 173, 34 Sup. Ct. Rep. 556, 
58 L. Ed. 901. 

2003-E. Meaning of the phbase "any eemedy or eight of action 

WHICH HE has under THE EXISTING LAW." 

The United States Supreme Court has many times declared the 
^'Carmack Amendment" completely regulates aU the liabilities of 
common carriers engaged in interstate commerce.^ The Interstate 
Commerce Act, Section 20, provides that the initial carrier shall be 
liable for all loss or damage "caused by it" but that section as a whole 
shall not affect "any remedy or right of action" which the shipper 
shall have "under the existing law." The phrase "existing law" means 
existing common law as understood in the Federal Courts, and ex- 
cludes changes effected by State statutes.^ 

A connecting or terminal carrier's liabihty is subject to the same 
rules as the initial carrier.' 

1. Adams Express Co. v. Croninger (1913), 226 U. S. 491, 505, 33 Sup. Ct. Rep. 148, 57 
L. Ed. 314; Lysaght, Ltd. v. Lehigh V. Rd. Co. (1918), 254 Fed. Rep. 355, affirmed, 
Lehigh V. Rd. Co. v. Lysaght, Ltd., (1921), 271 Fed. Rep. 906. 

2. Lysaght, Ltd. v. Lehigh V. Rd. Co., supra, citing, Adams Express Co. y. Croninger, 
supra; Southern Express Co. v. Byers (1916), 240 U. S. 612, 36 Sup. Ct. Rep. 410, 60 
L. Ed. 825; Southern Ry. Co. v. Prescott (1916), 240 U. S. 632, 36 Sup. Ct. Rep. 
469, 60 L. Ed. 836. 

3. Lysaght, Ltd., v. Lehigh V. Rd. Co. supra, citing, Geo ?ia, F. & A. Ry. Co. v. Blish 
Milling Co., (1916), 241 U. S. 190, 36 Sup. Ct. Rep. 541 10 L. Ed. 948. 
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2003-F. The consteuction of a limited-liability provisiox in a oon- 
teact governing an interstate shipment presents a 
Federal question. 

The liability of a railroad company subject to the Interstate Com- 
merce Act on a contract with an interstate shipper is not governed by 
State law, but is a Federal question governed by uniform law.^ 

The validity of a contract between a shipper and a carrier, limit- 
ing the carrier's liability in case of the loss of an interstate shipment 
to the declared value of the shipment is a "Federal question," to be 
determined under the general common law, and is not within the field 
of State law or regulation.'' 

The concession in counsel's brief in the State Court that a stipula- 
tion in an express company 's receipt, limiting its liability to an agreed 
or declared value, made to adjust the rate, was void both under the 
State law and under the "Carmack Amendment" of June 29, 1906, does 
not show the lack of any Federal question based upon the validity of 
such shipping contract which may be received in the Federal Supreme 
Court, but must, at most, be regarded as a concession for purposes of 
arugment as to a matter of law which could conclude no one, since it 
did not operate to withdraw the shipping contract from the case, nor 
its validity from the court's consideration." 

A Federal question is not so presented as to sustain a writ of er- 
ror from the Federal Supreme Court to the highest court of the State 
where the latter court declined to pass upon the question, because it was 
not appropriately raised in the Trial Court in the manner required by 
the State practice, and there does not appear to have been any at- 
tempt on the part of the State Court to evade the decision of such 
question by an unwaranted resort to alleged rules of local practice.* 

A judgment of a State Court enforcing the liability of two con- 
necting carriers for the loss of an interstate shipment of rice, caused 
by an extraordinary flood, the waters of which, reaching some cars con- 
taining quicklime, started a fire which spread to the rice, is not re- 
veiwable in the Federal Supreme Court, although the State Court ruled 
adversely upon the carriers ' contention that, under the combined opera- 
tion of the "Carmack Amendent" of June 29, 1906, stipulations in the 
bill of lading, and the common-law rule, they were not liable unless 
the plaintiff should show that the carrier on whose line the loss occurred 
negligently failed to take reasonable precautions to avoid it, where 
the court also found as a matter of fact from the testimony of the car- 
riers ' witnesses that such carrier negligently permitted the cars con- 
taining rice to remain within the influence of the rising flood and in 
immediate proximity to the quicklime, when ordinary prudence re- 
quired their removal to a place of safety.' 

The question as to the proper construction of a bill of lading for 
an interstate shipment issued under the "Carmack Amendment" of 
June 29, 1906, is a Federal one which will sustain the appellate jurisdic- 
tion of the Federal Supreme Court over a State Court.' 

Whether the arrival of an interstate shipment at the destination, 
the payment of the freight by the consignee, his signature to a receipt 
for the shipment, and his removal of a part of the goods, leaving the 
rest, with the carrier's permission, to meet his convenience in remov- 
al, discharged the carrier's contract set forth in the bill of lading is- 
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sued pursuant to the Act to Regulate Commerce, and created a new 
obligation as warehouseman, governed by the local law, which places 
upon the warehouseman, in case of a loss by fire, the burden of show- 
ing that it was not negligent, — is a Federal question which will support 
the appellate jurisdiction of the Federal Supreme Court of a State 
Court/ 

The question whether proper effect was given to the Interstate 
Commerce Act, and its amendments, in interpreting a stipulation in 
a bill of lading for an interstate shipment requiring notice of claims 
for damages to be given to the carrier's officers or station agents as 
excluding officers or station agents of connecting carriers, — is fairly 
presented, so as to sustain a writ of error from the Federal Supreme 
Court to review a judgment of the highest State Court adjudging the 
stipulation to be no defense to the initial carrier when sued for in- 
juries to the shipment, being unreasonable and inoperative, because 
no officer or agent primarily employed by the initial carrier was acces- 
sible at destination, where a through bill of lading was issued under 
the Federal legislation, the pleadings show that its application was 
invoked, and in the answer, as also in the instructions given at the de- 
fendant carrier's request, there was a distinct assertion that notice 
was not given to any officer or station agent of the defendant, or to 
any officer or station agent of the connecting carrier, which upon the 
theory that the stipulation, when read in connection with the Federal 
statutes, contemplated and recognized that notice to an officer or agent 
of the connecting carrier would suffice.* 

A holding that the facts which were otherwise pertinent and con- 
trolling in a suit against a carrier for delay in the delivery of an inter- 
state shipment, in which the carrier relied upon certain conditions in 
the interstate bill of lading as a defense, must be put out of view be- 
cause a bill of lading in the hands of an innocent purchaser is in fact 
negotiable paper, giving greater rights to him than could be enjoyed 
by the shipper or by the one from whom he had acquired the bill, 
amounts to a decision of a Federal question which will sustain a writ 
of error from the Federal Supreme Court to a State Court." 

The contention that the owner of a shipment, or someone shown 
to be duly authorized to act for him in a way that would render any 
judgment recovered in the action against the carrier res judicata in 
any other action, is what was meant by the words "lawful holder" in 
the provisions of the "Carmack Amendment" of June 29, 1906, that any 
common carrier receiving property for transportation from a point 
in one State to a point in another State shall issue a receipt or bill 
of lading therefor, and shall be liable to the lawful holder thereof for 
any loss, damage, or injury to such property, is not so frivolous as not 
to serve as the basis of a writ of error from the Federal Supreme Court 
to a State Court to review a judgment rejecting such contention."' 

A right, the creation of a Federal statute, was especially set up or 
claimed, and decided against, within the meaning of the Judicial Code, 
Sec. 237, governing writs of error from the Federal Supreme Court 
to State Courts, where the action was one against the initial carrier 
of an interstate shipment to recover upon a through bill of lading 
for the negligence of the connecting carriers, as well as of itself, and 
was brought since the passage of the "Carmack Amendment" of 
June 29, 1906, by which Congress took entire possession of the subject 
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of the rights and liabilities gromng out of contracts for interstate ship- 
ments, and the defendant carrier, though not specifically mentioning 
the Federal statute in its answer, did specifically plead a breach of 
the obligation under the bill of lading to report claims for damages 
to the terminal carrier in writing within thirty-six hours after the 
consignee had been notified of the arrival of the freight at the place 
of delivery, insisting that such obligation had not been complied with, 
and the State Court, in deciding the case against the carrier, stated 
that a through bill of lading had been issued and would be controlling 
in the absence of special facts which it found as to the effect of verbal 
notice given to certain agents of the terminal carrier." 

1. United Metals Selling Co. v. Pryor (1917), 243 Fed. Rep. 91, 155 C. C. A. 621; Writ 
of certiorari denied. United Metals Selling Co. v. Pryor (1917), 245 U. S. 662, 62 
L. Ed. 536, 38 Sup. Ct. Rep. 61. 

2. American Brake Shoe & Foundrj^ Co. v. Pere Marquette Rd. Co. (1915), 223 Fed. 
Rep. 1018, citing, Adams Express Co. v. Croninger (1913), 226 U. S. 491, 33 Sup. 
Ct. Rep. 148, 57 L. Ed. 314; Michigan C. Rd. Co. v. Vreeland (1913), 227 U. S. 59, 
57 L. Ed. 417, 33 Sup. Ct. Rep. 192. 

3. Wells, Fargo & Co. v. Neiman-Marcus Co. (1913), 227 U. S. 469, 33 Sup. Ct. Rep. 
267, 57 L. Ed. 600. 

4. Louisville & N. Rd. Co. v. Woodford (1914), 234 U. S. 46, 34 Sup. Ct. Rep. 739, 58 
L. Ed. 1202. 

5. New Orleans & N. E. Rd. Co. v. National Rice Milling Co. (1914), 234 U. S. 80, 34 
Sup. Ct. Rep. 726, 58 L. Ed. 1223. 

6. Georgia, F. & A. Ry. Co. v. Blish Milling Co. (1916), 241 U. S. 190, 36 Sup. Ct. Rep. 
541, 60 L. Ed. 948. 

7. Southern Ry. Co. v. Prescott, (1916), 240 U. S. 632, 36 Sup. Ct. Rep. 469, 60 L. Ed. 
836. 

8. Northern P. Ry. Co. v. WaU (1916), 241 U. S. 87, 36 Sup. Ct. Rep. 493. 60 L. Ed. 905. 

9. Atchison, T. & S. F. Ry. Co. v. Harold (1916), 241 U. S. 371, 36 Sup. Ct. Rep. 665, 60 
' L. Ed. 1050. 

10. Pennsylvania Rd. Co. v. Olivit Bros. (1917), 243 U. S. 574, 37 Sup. Ct. Rep. 468, 61 
L. Ed. 908; Pennsylvania Rd. Co. v. Carr (1917), 243 U. S. 587, 37 Sup. Ct. Rep. 472, 
61 L. Ed. 914. 

11. St. Louis, I. M. & S. Ry. Co. v. Starbird (1917), 243 U. S. 592, 37 Sup. Ct. Rep. 462, 
61 L. Ed. 917. 



2003-G. Federal power xj^^der Section 20 of the Interstate Com- 
merce Act is exclusive and supersedes all State regula- 
tion UPON THE SAME SUBJECT, INCLUDING PROVISIONS OP StATE 

Constitutions. 

The intent of Congress to take possession of the subject of the 
liability of a carrier under contracts for interstate shipment, and to 
supersede all State regulations with reference to that subject, so clear- 
ly appears from the "Carmack Amendment" of June 29, 1906, as to 
invalidate, as applied to interstate shipments, the provisions of any 
State law nullifying contracts limiting the liability of a carrier for 
loss or damage to the agreed or declared value.^' 

Congress has so manifested a purpose in the "Carmack Amend- 
ment of June 29, 1906, to take possession of the subject of the liability 
of a railway carrier for loss or damage to an interstate shipment, 
as to supersede all State regulations upon the same subject, including 
the provisions of State Constitutions or laws, invalidating contracts 
limiting the carrier's liability to an agreed value, made to adjust the 
rate.^ 

Congress has so far taken over the subject of a carrier's liability 
for loss or damage to interstate shipments by the Act of June 18, 
1910, and the Act of June 29, 1906, as to invalidate the provisions of 
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S. C. Civ. Code 1912, Sec. 2573, insofar as they may subject a termin- 
al carrier to tlie prescribed penalty of $50 for failure to pay promptly 
a claim for damages to an interstate shipment, no matter where the 
loss occurred, unless the carrier proves that the shipment never came 
into its possession, or succeeds, within the forty days allowed, in shift- 
ing the loss by giving notice as to when, where, and by which carrier 
the property was damaged, or by showing that it used due diligence, 
but was unable to discover where the damage occurred ; nor is the 
statute saved by calling it an exercise of the police power, nor by the 
proviso in the Act of June 29, 1906, saving the rights of holders of bills 
of lading under existing law.^ 

Congress has so asserted, by the ' ' Carmack Amendment ' ' of June 
29, 1906, its power over the subject of interstate shipments, the 
duty to issue bills of lading, and the responsibilites thereunder as to 
preclude the application to an interstate commerce shipment of a local 
and exceptional rule of law which invests the innocent holder of a bill 
(if lading with rights not available to the shipper, such as the right to 
reply on erroneous recitals in the bill of lading as to the date of the 
carrier's receipt of the goods.* 

The provisions of the "Carmack Amendment" relating to the 
limitation of liability manifests the purpose of Congress to bring con- 
tracts for interstate shipments under one uniform rule of law, and, 
therefore, withdraws them from the influence of State regulations." 

1. Adams Express Co. v. Croninger (1913), 226 U. S. 491, 33 Sup. Ct. Rep. 148, 57 L. 
Ed. 314; Southern P. Co. v. Crenshaw, 5 Ga. App. 675, 689, 63 S. E. 865; Meetze v. 
Southern Express Co. (S. C. 1912), 74 S. E. 823, 824; Central of Ga. Ry. Co. v. Chi- 
cago Varnish Co., 169 Ala. 287, 290, 53 So. 832; Jones v. Southern Express Co. 
(Miss. 1913), 61 So. 165, 166; National Rice Milling Co. v. New Orleans & N. E. 
Rd. Co. (La. 1912), 61 So. 708, 720; Missouri, K. & T. Ry. Co. v. Walston (Okla. 1913), 
133 Pac. 42; Wabash Rd. Co. v. Priddy (Ind. 1913), 101 N. E. 724, 729; Parnel v. 
Florida E. C. Ry. Co. (Fla. 1913), 61 So. 194, 196; Hall v. Florida E. C. Ry. Co. 
(Fla. 1913), 61 So. 197; American Silver Mfg. Co. v. Wabash Rd. Co. (Mo. 1913), 
156 S. W. 830, 832; Joseph v. Chicago, B. & Q. Rd. Co. (Mo. 1913), 157 S. W. 837, 
838; Southern Ry. Co. v. Bynun (Ala. 1915), 69 So. 820, 821; Bowles v. Quincy O. & 
K. C. Rd. Co. (Mo. 1916), 187 S. W. 131; Atchison, T. & S. P. Ry. Co. v. Bement (Tex. 
1916), 189 S. W. 70; Chicago, R. I. & P. Ry. Co. v. Bruce (Okla. 1915), 150 Pac. 880; 
St. Louis & S. P. Rd. Co. v. Wood (Okla. 1915), 152 Pac. 848; Farmers Elevator Co. 
V. Great N. Ry. Co. (Minn. 1915), 154 N. W. 954, 957; Missouri, K. & T. Ry. Co. of 
Texas v. State (Tex. 1916), 181 S. W. 721; Blalock Hardware Co. v. Seaboard A. L. 
Rd Co. (N. C. 1916), 86 S. E. 1025; Betka v. Houston & T. C. Rd. Co. (Tex. 1916), 
189 S. W. 532; Aradalou v. New York, N. H. & H. Rd. Co. (Mass. 1916), 114 N. E. 
297; Washington Horse Exchange v. Louisville & N. Rd. Co. (N. C. 1916), 87 S. E. 
941; Meyers v. Cleveland, C. C. & St. L. Ry. Co., 171 N. Y. Supp. 71; Nashville, 
C & St. L. Ry. Co. V. Kemper (Ala. 1918), 78 So. 925; Atlantic C. L. Rd. Co. v. 
Sandlin (Fla. 1918), 78 So. 666, 669; Babbitt v. Grand Trunk W. Ry. Co. (lU. 1918), 
120 N. E. 803; Berry v. Chicago & A. Rd. Co. (Mo. 1919), 208 S. W. 622; Hadba v. 
Baltimore & 0. Rd. Co., 170 N. Y. Supp. 769; Tribble v. Southern Express Co. (S. C. 
1918), 96 S. E. 712. 

Prior to the Carmack Amendment of March 4, 1915, the court in passing upon 
the validity of contracts based upon released valuation held that where Congress 
has not seen fit to legislate on a subject involving no Federal question, and the 
case presenting such Federal question is in the Federal court merely by reason 
of diversity of citizenship of the parties, the court will determine the question in 
accordance with the declared policy of the State in which it sits as found either 
in its statutes or decisions of its highest tribunal. (Blackwell v. Southern P. Co. 
[1910] 184 Fed. Rep. 489, 495; writ of error dismissed, Blackwell v. Southern P. 
Co. [1913,] 204 Fed. Rep. 1006.) 

2 Chicago, B. & Q. Rd. Co. v. Miller Co. (1913), 226 U. S. 513, 33 Sup. Ct. Rep. 155, 
57 L. Ed. 323; Chicago, "St. P. M. & O. Ry. Co. v. Latta (1913), 226 U. S. 519, 33 Sup. 
Ct. Rep. 155, 57 L. Ed. 328. 

3 Charleston & W. C. Ry. Co. v. Varnville Furniture Co. (1915), 237 U. S. 597, 35 
Sup. Ct. Rep. 715; 59 L. Ed. 1137. 

4. Atchison, T. & S. F. Ry. Co. v. Harold (1916), 241 U. S. 371, 36 Sup. Ct. Rep. 661, 60 
L. Ed. 1050. 

5. Kansas City S. Ry. Co. v. Carl (1913), 227 U. S. 639, 33 Sup. Ct. Rep. 391, 57 L. 
Ed. 683. 
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2003-H. Limited-liability contracts to adjust rates are not forbid- 
den BY Section 20 of the Act when authorized by the 
Interstate Commerce Commission. 

In Missouri, K. & T. By. Co. v. Harriman Bros} the United States 
Supreme Court held that the shipper and carrier of an interstate ship- 
ment are not forbidden to contract to limit the carrier's liability to an 
agreed value made to adjust the rate by the provision of the ' ' Carmack 
Amendment ' ' of June 29, 1906, to Section 20 of the Act, prohibiting ex- 
emptions from the liability imposed by that Act. 

However, the facts in that case arose prior to the enactment of the 
"Cummins Amendment" of March 4, 1915, which as amended by the 
subsequent "Cummins Amendment" of June 9, 1916, makes any such 
contract or tariff provisions unlawful and void, but authorizes the In- 
terstate Commerce Commission to sanction or require rates dependent 
upon declared value. 

1. Missouri, K. & T. Ry. Co. v. Harriman Bros. (1913), 227 U. S. 657, 33 Sup. Ct. Rep. 
397, 57 L. Ed. 690. 

2003 -I. Measure of the rights and liabilities of parties to an in- 
terstate SHIPMENT. 

The rights and liabilities of the parties to an interstate railway 
shipment depend upon Federal legislation, the bill of lading, and com- 
mon-law rules as accepted and applied in the Federal tribunals.^ 

1. Cincinnati, N. O. & T. P. Ry. Co. v. Rankin (1916), 241 U. S. 319, 36 Sup. Ct. Rep. 
555, 60 L. Ed. 1022. 



2004. Summary of the evolution of the subject of common carriers' 
liability at common law, as administered in the United States 
Courts, and as developed by Federal statutes. 

The following is a summary of the development of the subject of 
the "Limitation of Common Carrier's Liability" based upon the com- 
mon law as administered in the United States Courts, and also as devel- 
oped by Federal statutes : 

Liability of common carriers under the common law. 

At common law a common carrier is regarded as an insurer of the 
goods entrusted to its care and custody for transportation and is liable 
for all loss, damage, or injury occurring to the goods while they are 
held by it in its capacity of a common carrier, except when such loss, 
damage, or injury is caused by: (a) The act of God; (b) The public 
enemy; (c) The act of the shipper himself; (d) Public authority; (e) 
Or the inherent vice or nature of the goods. Generally a common car- 
rier cannot, under the common law, exempt itself from the conse- 
quences of its own negligence or wilful act at any time or under any 
circumstances in the handling of goods and, therefore, even when the 
loss is occasioned by or results from one of the excepted perils against 
which it is not otherwise held as an insurer, it will nevertheless be 
liable for any failure to use the degree of care that would have pre- 
^'ented or minimized losses resulting from the excepted causes. This 
liability of common carriers as insurers of the goods they transport is 
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thus shown to inhere in the peculiar relationship existing between the 
carrier and the shipper. 

This exceptional liability, in addition to that of an ordinary bailee 
for hire, is imposed by public policy. Therefore, where the loss 
is not due to the excepted causes, proof of negligence is immaterial, 
and the carrier cannot escape liability by proving reasonable care and 
diligence. In the English cases, by which the rule of exceptional lia- 
bihty was first established, it was said that the carrier was an insurer 
of the goods as against all loss or injury not resulting from the ex- 
cepted causes, and in a large number of cases in the United States the 
term "insurer" is used; but nothing more is meant by this expression 
than that the carrier is absolutely liable, with only the exceptions rec- 
ognized in the rule as above stated. The general rule as to the carrier 's 
liability is illustrated by cases holding the carrier liable for loss of 
goods by fire, water, robbery, or other accidental cause, or by negli- 
gence or wrong of the carrier's servants or third persons. However, 
in the fuller development of the rule of carrier's liability it has been 
held that he is not liable for loss or damage due to the intrinsic qualities 
of the goods carried, or act or fault of the shipper, and, therefore, the 
rule might now be more fully stated as being that the common carrier 
is liable for all losses or injury not due to the act of God or the public 
enemy, or other vis major, the inherent nature or quality of the goods, 
or act or fault of the shipper or owner, it being understood that as to 
all of these excepted cases the carrier may be liable by reason of its 
own negligence or that of its agents, servants, or employes. 

See "Common-law liability of common carriers for loss, dam,age, 
or injury to property in interstate and foreign commerce as ad/minister- 
ed by the United States Courts," Section 2000, ante. 

Limitation and extension of common carriers' common-law liability 

by contract. 

That a common carrier cannot exempt himself from liabihty for 
his own negligence or that of his servants is elementary. The rule of 
the common law did not limit his liability to loss and damage due to his 
own negligence, or that of his servants. That rule went beyond this, 
and he was liable for any loss or damage which resulted from human 
agency, or any cause not the act of God, or the public enemy, but the 
rigor of this liability might be modified through any fair, reasonable, 
and just agreement with the shipper which did not include exemption 
against the negligence of the carrier or his servants. The inherent 
right to receive a compensation commensurate with the risk involved 
the right to protect himself from fraud and imposition by reasonable 
rules and regulations, and the right to agree upon a rate proportionate 
to the value of the property transported. 

It has, therefore, become an established rule of the common law, as 
declared by the United States Supreme Court in many cases, that such 
a carrier may, by a fair, open, just, and reasonable agreement, limit 
the amount recoverable by a shipper in case of loss or damage to an 
agreed value, made for the purpose of obtaining the lower or two or 
more rates of charges proportionate to the amount of the risk. 

That sucii a carrier might fix his charges somewhat in proportion 
to the value of the property is quite as reasonable and just as a rate 
measured by the character of the shipment. The principle is that the 
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charge should bear some reasonable relation to the responsibility, and 
that the care to be exercised shall be in the same degree measured by 
the bulk, weight, character, and value of the property carried. 

Neither is it conformable to plain principles of justice that the 
shipper may understate the value of his property for the purpose of 
reducing his rate, and then recover a larger value in case of loss. Nor 
does a limitation based upon an agreed value for the purpose of adjust- 
ing the rate conflict with any sound principles of public policy. 

The limitation as to value has no tendency to exempt from liability 
for negligence. It does not induce want of care. It exacts from the 
carrier the measure of care due to the value agreed upon. The carrier 
is bound to respond in that value for negligence. The compensation 
for carriage is based on that value. The shipper is estopped from 
saying that the value is greater. The articles have no greater value, 
for the purposes of the contract of transportation, between the parties 
to that contract. The carrier must respond for negligence up to that 
value. It is just and reasonable that such a contract, fairly entered 
into, and where there is no deceit practiced on the shipper, should be 
upheld. There is no violation of public policy. On the contrary, it 
would be unjust and unreasonable, and would be repugnant to the 
soundest principles of fair dealing, and of the freedom of contract, and 
thus in conflict with public policy, if a shipper should be allowed to 
reap a benefit of the contract if there is no loss, and to repudiate it in 
case of loss. 

In many cases decided by the United States Supreme Court it has 
been declared to be the settled Federal law that if a common carrier 
gives to a shipper the choice of two rates, the lower of them conditioned 
upon his agreeing to a stipulated valuation of his property in case of 
loss, even by the carrier's negligence, if the shipper makes such a 
choice, understandingly and freely, and names his valuation, he cannot 
thereafter recover more than the value which he thus places upon his 
property. 

As a matter of legal distinction, estoppel is made the basis of this 
ruling — that, having accepted the benefit of the lower rate, in common 
honesty, the shipper may not repudiate the conditions upon which it 
was obtained — but the real effects of it are clearly established. 

The United States Supreme Court has consistently held the law 
to be that it is against public policy to permit a common carrier to 
limit its common-law liability by contracting for exemption from the 
consequence of its own negligence or that of its servants, and valua- 
tion agreements have been sustained only on principles of estoppel, 
and in carefully restricted cases where choice of rates was given — 
where "the rate was tied to the release." 

Where a contract of the kind, signed by the shipper, is fairly made, 
agreeing on the valuation of the property carried, with the rate of 
freight based on condition that the carrier assumes liability only to 
the extent of the agreed valuation, even in case of loss or damage by 
the negligence of the carrier, the contract will be upheld as a proper 
and lawful mode of securing a due proportion between the amount for 
which the carrier may be responsible and the freight he receives, and 
of protecting himseK against extravagant and fanciful valuation. 

The limited valuation for which a recovery may be had does not 
permit the carrier to defeat recovery because of losses arising from 
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its own negligence, but serves to fix the amoimt of recovery upon an 
agreed valuation made in consideration of the lower rate stipulated 
to be paid for the service. 

Therefore, at common law, a common carrier could lawfully limit 
its liability and also limit the amount of recovery where the same was 
based upon a special rate accorded to the shipper by contract or tariff 
provisions. However, under a contract containing a limitation of the 
amount of recovery a carrier may not exempt itself from liability for 
negligence. 

For many years prior to the enactment of the ' ' Carmack Amend- 
ment" of 1906, the carriers maintained a classification of freight 
whereby the ratings contained therein were conditioned upon the use 
of the carriers' bill of lading containing certain limited-liability pro- 
visions, and where the consignor insisted upon a limited-liability serv- 
ice the rate charged was 10 per cent higher than that stated in the 
Classification. Although such provisions are still carried in the Con- 
■ solidated Freight Classification and govern intrastate traffic, in so far 
as they apply, yet they have no application to interstate commerce since 
the enactment of the "Carmack Amendment" to the Interstate Com- 
merce Act, as changed by the "Cummins Amendments" of March 4, 
1915, and August 9, 1916. For a full treatment of this subject, see 
"Validity of limited-liability provisions in classifications and tariffs or 
rate schedules," Section 2017, post; and "Limitation of common car- 
rier's liability at comm,on law for loss, damage, or injury to property 
transported' in interstate commerce," Section 2001, ante. 

Liability of the initial carrier at common la-ir. 

At common law the initial carrier is the one contracting with the 
shipper, and not necessarily the one whose hne constitutes the first link 
in the transportation. 

It is elementary that at common law a carrier has no right to re- 
fuse to receive freight merely because it is destined to a point beyond 
its own line, it being the duty of the carrier to transport the freight 
to the end of its line, and there to deliver it to a connecting carrier to 
be forwarded. Nevertheless, in the absence of some constitutional or 
statutory provision, a railroad company or other common carrier can- 
not be required to transport goods to a point beyond its line, and it is 
not liable for damages resulting from the unloading -at the end of its 
line in the absence of negligence. 

The English courts have held that a carrier who receives goods 
marked to a destination beyond its usual line of transportation so that 
for the final delivery of the goods at their destination transportation 
by a connecting carrier will be necessary, the shipper who has actual 
or presumptive knowledge of the facts is entitled to rely on the accept- 
ance by the first carrier as constituting a contract to deliver the goods 
at their destination, employing the intermediate carrier as agent for 
that purpose, that the shipper had a right to assume an undertaking 
by the carrier, in the absence of any express agreement to the contract ; 
to deliver the goods at their ultimate destination, and according to what 
is called the English rule, the carrier receiving the goods becomes 
liable as carrier for the entire transportation. 
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The Canadian courts have adopted the English rule. In most of 
the State courts and in the United States courts, the English doctrine 
has heen repudiated. The rule formulated by the decision of these 
courts is that, in the absence of any contract or statute to the contrary, 
or any partnership agreement between connecting carriers or joint 
contract for the transportation, the liability of the initial carrier, not- 
withstanding the fact that the goods are marked to a point beyond its 
line, terminates when it transports the goods to the end of its line and 
delivers them to a connecting carrier to be transported to their destina- 
tion. 

Although by the great weight of authority the common-law lia- 
bility of a carrier for injury to, or loss of, goods is restricted to its own 
line, in the absence of contract or statute extending its liability, a 
carrier may make a valid contract to transport property beyond its 
own line, and when it does it is bound to deliver the property at its 
place of destination according to the contract, and is liable for loss of 
or injury to the goods occurring after the property has passed over , 
its line and while in the custody of other carriers. Under these circum- 
stances, a connecting carrier, receiving goods for the purpose of trans- 
porting them to their destination and delivering them there, becomes 
the agent of the carrier receiving the goods from the consignor for 
shipment for the purposes of through transportation and delivery. 
Such contracts are not idtra vires, although it was at one time open to 
debate whether such was the case ; and such contracts are valid, although 
the agreement is to transport the goods beyond the limits of the State 
in which the carrier is chartered. 

The contract may be either express or implied, absolute or condi- 
tional. However, a contract whereby the liability of the carrier is 
sought to be extended beyond, its own line may not be inferred from 
loose and doubtful expressions; the proof of such undertaking must 
be clear and explicit. And it may be stated generally that the facts 
and circumstances of the particular case must control as to whether 
there is or is not a through contract of shipment. 

See "Common-law liability of the initial carrier for the throunh 
transportation." Section 2000- J, ante. 

Liability of the initial carrier for the through tra/nsportation 
as fixed by the "Carmack Amendment" to Section 20 of the 
Interstate Commerce Ace, of Jwne 29, 1906. 

The common-law rule that the carrier cannot be required to trans- 
port goods to a point beyond its own line has been entirely abrogated 
by the "Carmack Amendment" to Section 20 of the Interstate Com- 
merce Act so far as shipments subject to that Act are concerned. 

The "Carmack Amendment" to the "Hepburn Act" of June 29, 
1906, which amended Section 20 of the Act to Eegulate Commerce, pro- 
vided as follows : 

That any common carrier, railroad, or transportation company receiving prop- 
erty for transportation from a point in one State to a point in another State shall issue 
a receipt or bill of lading therefor, and shall be liable to the lawful holder thereof for 
any loss, damage, or injury to such property caused by it or by any common carrier, 
railroad, or transportation company to which such property may be delivered or over 
whose line or lines such property may pass, and no contract, receipt, rule, or regulation 
shall exempt such common carrier, railroad, or transportation company from the lia- 
bility hereby imposed; Provided, That nothing in this section shall deprive any holder 
of such receipt or bill of lading of any remedy or right of action which he has under 
the existing law. 
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As subsequently amended by the first "Cummins Amendment" 
of March 4, 1915, Section 20 (11) of the Interstate Commerce Act reads 
as follows: ' 

That any common carrier, railroad, or transportation company subject to the 
provisions of this Act receiving property for transportation from a point in one State 
or Territory or the District of Columbia to a point in another State, Territory, District 
of Columbia, or from any point in the United States to a point in an adjacent foreign 
country shall issue a receipt or bill of lading therefor, and shall be liable to the lawful 
holder thereof for any loss, damage, or injury to such property caused by it or by any 
common carrier, railroad, or transportation company to which such property may be 
delivered or over whose line or lines such property may pass within the United States 
or within an adjacent foreign country whep transported on a through bill of lading, and 
no contract, receipt, rule, regulation, or other limitation of any character whatsoever, 
shall exempt such common carrier, railroad, or transportation company from the liability 
hereby imposed; * * * Provided, further, That nothing in this section shall deprive 
any holder of such receipt or bill of lading of any remedy or right of action which he 
has under the existing law. 

By virtue of the "Carmack Amendment" any common carrier, 
railroad, or transportation company receiving property for transportn- 
tion as stated therein, must issue a receipt or bill of lading for such 
property and is treated as the initial carrier for purposes of liability. 
So that, a common carrier who receives goods for interstate shipment 
is the ' ' initial carrier, ' ' although it only switches the car in which the 
goods are loaded to the line of some other common carrier to be trans- 
ported by it out of the State. It being the carrier receiving the prop- 
erty for interstate transportation, the law imposes an obligation on it 
to issue a receipt or bill of lading for such property. 

The "Carmack Amendment" created only one new liability — that 
of the initial carrier for loss or damage caused by a connecting carrier. 
It did not create or alter the liability of the initial carrier for loss or 
damage in its own line. 

The clause in the "Carmack Amendment" making the initial car- 
rier liable for loss or damage to goods on its own line or the line of 
connecting carriers, is declaratory of the common law; the clause for- 
bidding it by receipt, contract, rule or regulation to exempt itself from 
the liability imposed is in derogation of the common law. This amend- 
ment imposes the ordinary common-law liability, and denies the com- 
mon-law right to contract for special exemptions therefrom, and the 
word "caused" implies not only the active misconduct and deeds of 
commission, but also passive neglect, deeds of omission and failure to 
exercise duties faithfully. 

A liability for some default in its common-law duty as a common 
carrier and not liability as cm insurer, is what is imposed by the "Car- 
mack Amendment, ' ' making the initial carrier Uable to the holder of the 
bill of lading for "any loss, damage, or injury to such property caused 
by it" or by any connecting carrier to whom the property may be de- 
livered. The effect of the "Carmack Amendment" is to hold the initial 
.carrier engaged in interstate commerce and "receiving property for 
transportation from a point in one State or Territory or District of 
Columbia to a point in another State, Territory, District of Columbia, 
or from any point in the United States to a point in an adjacent foreign 
country" as having contracted for the through carriage to the point 
of destination, using the lines of the connecting carriers as its agents. 

See "Statutory liability of the initial carrier for loss, damage, or 
injury to property transported in interstate commerce and to adjacent 
foreign countries." Section 2005, post. 
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Liability of vnitial carrier for loss, damage, or injury to property wMle 
same is in custody of a water carrier. 

The second "Cummins Amendment" of August 9, 1916, contains 
a proviso providing that if the loss, damage, or injury occurs while the 
property is in the custody of a carrier by water the liability of such 
carrier shall be determined by and under the laws and regulations appli- 
cable to transportation by water, and the liability of the initial carrier 
shaU be the same as that of such carrier by water. 

See "Liability of initial carrier for loss, damage or injury to prop- 
erty while the sa/me is in the custody of a water carrier," Section 
2005-1, post. 

Liability of imitial carrier for full actual loss, da/mage, or vnjury to pro- 
perty transported in interstate and foreign commerce, notipith- 
sta/nding any limitation of liability or lim,itation of the a/mount of 
recovery or representation or agreement as to value. 

The original "Cummins Amendment" of March 4, 1915, laid upon 
the carriers liability in full for any loss, damage, or injury caused by 
them to the property transported, notwithstanding any limitation of 
liability or limitation of the amount of recovery or representation or 
agreement as to value in any receipt, bill of lading, or in any contract, 
rule, regulation, or tariff, and any such limitation, without respect to 
the manner or form in which it is sought to be made, was declared to 
be unlawful and void. It was further provided that in instances where 
goods were hidden from view by wrapping or other means, the carrier 
might require the shipper to state specifically in writing the value of 
the goods and should not be liable beyond the amount so specifically 
stated. 

The proviso of the first ' ' Cummins Amendment ' ' relating to goods 
hidden from view by wrapping, boxing, etc., was elimiuated and the 
proviso was amended so as to provide that the provisions respecting 
liability for full actual loss, damage, or injury, and declaring any lim- 
itation thereof to be unlawful and void shall not apply to baggage or 
to property, except ordinary live stock, on which the carrier has been 
or shall thereafter be authorized or required by order of the Commis- 
sion to establish and maintain rates dependent upon the value declared 
in writing by the shipper or agreed upon in writing as to the released 
value of the property, in which case such declaration or agreement shall 
have no other effect than to limit liability and recovery to an amount 
not exceeding the value so declared or released and shall not, so far 
as relates to values, be held to be a violation of Section 10 of the Act. 

The effect of the latter amendment is to permit limitations of lia- 
bility, or the amount of recovery, and the establishment and mainten- 
ance, under prescribed conditions, of rates dependent upon values 
declared in writing by the shipper, or agreed upon in writing, as the 
released value of the property. In respect to baggage and all property 
except "ordinary live stock" which, as explained in the amendment, is 
still subject to the rigorous inhibitions against limitations of the car- 
rier's liability contained in the first "Cummins Amendment." The 
Act defines "ordinary live stock" to include all cattle, swine, sheep, 
goats, horses and mules, except such as are chiefly valuable for breed- 
ing, raising, show purposes, or other special uses. 
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With respect to all property other than ordinary live stock, unless 
the carrier shall have been or shall be expressly authorized or required 
by the Interstate Commerce Commission to establish and maintain 
rates dependent upon a written declaration or agreement as to value, 
the provisions of the first ' ' Cummins Amendment ' ' are still applicable. 
The rates dependent upon value may be permitted and the parties may 
be free to make declarations or agreements in respect to the value of 
the goods. However, it is provided that such declarations or agree- 
ments shall have no other effect than to limit liability and recovery 
to an amount not exceeding the value stated and shall not be deemed as 
violating Section 10 of the Act which provides certain penalties and for- 
feitures for violation thereof. 

The plain and unmistakable purpose of the "Cummins Amend- 
ment" was to make unlawful and void, except as otherwise provided 
therein, all attempted limitations of liabilities for loss, damage, or 
injury to the property transported. The law does not specifically say 
that attempts to so limit carrier's liability shall not be resorted to, but 
declares them to be invalid and unlawful wherever found and in what- 
ever guise they may appear. Obviously, therefore, neither the bills of 
lading or other contracts for carriage or classifications or rate sched- 
ules of the carrier shall contain any provisions which are so declared 
to be unlawful and void. 

The Act, as amended, fi:xes upon the carrier liability for the full 
actual loss, damage, or injury caused by it to ordinary live stock and 
invalidates any limitation or attempted limitation of that liability, 
wherever or in whatever form it is found. Ordinary live stock is ex- 
cepted from property as to which the Commission is empowered to 
authorize or require the establishment of rates dependent upon declares 
or released value. The Commission cannot, in view of the provisions 
of the law, authorize or sanction such rates upon ordinary live stock; 
neither can such rates be lawfully maintained upon any other charac- 
ter of traffic except under authorization duly granted by the Commis- 
sion. Under such authority both shipper and carrier are fully pro- 
tected and the spirit of the law is observed. 

A liability for some default in its common-law duty as a common 
carrier and not liability as an insurer, is what is imposed by the "Car- 
mack Amendment" making the initial carrier liable to the holder of 
the bill of lading for "any loss, damage or injury to such property 
caused by it." 

See "Limited-liability provisions of Section 20 of the Act govern- 
ing the transportation of live stock," Section 2006, post; "Limited-lia- 
bility provisions of Section 20 of the Act not applicable to the carriage 
of baggage," Section 2007, post; "Limitation of the common carrier's 
liability in the transportation of perishable traffic," Section 2008, post; 
"Rates dependent upon a declared or released valuation, as authorised 
or required by the Interstate Commerce Commission," Section 2013, 
post; "LiabiUty of the initial carrier for the full actual loss, damage, or 
injury to the property tra/nsported, notwithstanding ■ any limitation of 
liability, or limitation of the amount of recovery, or representation or 
agreement as to value," Section 2014, post; "Validity of limited-liabil- 
ity provisions in receipts, bills of lading and contracts of shipment," 
Section 2016, post; "Validity of limited-liability provisions in classifi- 
cations and tariffs or rate schedules," Section 2017, post. 
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Time for filing claims cmd instituting suits. 

Section 20 of the Act. as amended by the first ' ' Cummins Amend- 
ment," provided that it shall be unlawful for any common carrier to 
provide by rule, contract, regulation, or otherwise, a shorter period 
for giving notice of claims than 90 days, for the filing of claims than 
four months, and for the institution of suits than two years, such period 
for the institution of suits to be computed from the day when notice in 
writing is given by the carrier to the claimant that the carrier has dis- 
allowed the claim or any part or parts thereof specified in the notice. 
No notice of claim nor filing of claim is required as a condition prece- 
dent to recovery if the loss, damage, or injury complained of was due 
to d6lay or damage while the goods were being loaded or unloaded, or 
damaged in transit by the carelessness or negligence of the carrier. 

See "Time for giving notice of and filing of claims with carriers, 
and for institution of suits for recovery of damages under Section 20 
of the Act," Section 2019, post. 

Extent of the interstate cmd foreign com,merce subject to the provisions 

of Section 20 of the Act. 

The provisions of the "Carmack Amendment" were limited to 
transportation from a point in one State to a point in another State. 
The first "Cummins Amendment'.' extended the territorial application 
of the provisions of the ' ' Carmack Amendment ' ' to the transportation 
of goods within the territories of the United States, the District of Co- 
lumbia, and to goods exported to adjacent foreign countries. 

See "Limited-liability provisions of Section 20 applicable to prop- 
erty received for transportation from, any point in the United States to 
a point in an adjacent foreign country," Section 2005-N, post; and 
"The liability provisions of Section 20 of the Act do not apply to com- 
merce between the United States and nonadjacent foreign countries," 
Section 2005-0, post. 

The statute was not made to apply to property imported into the 
United States and from an adjacent foreign country for the obvious 
reason that Congress does not possess any extra-territorial jurisdic- 
tion. As to such traffic the case would be governed by the rules of the 
common law. 

The liability provisions of Section 20 do not apply to commerce, 
between the United States and nonadjacent foreign countries, and this 
is true whether the inland movement is through two or more states or 
confined wholly within one State. Commerce to nonadjacent foreign 
countries as far as the inland rail movement is concerned is governed 
by the rules of the common law and the ocean transportation is gov- 
erned by the Act of Congress of February 13, 1893, known as the 
"Harter Act," which governs the limitation of vessel owner's liability 
in foreign commerce between ports in the United States and foreign 
ports. 

See "Limitaiion of vessel owner's liability in foreign comm,erce," 
Section 2009 post; "The liability provisions of Section 20 of the Act 
do not apply to comm,erce between the United States and nonadjacemt 
foreign countries," Section 2005-0, post; and "Statute not applicable 
to foreign commerce to countries not adjacent where the inland rail 
movement is wholly ivithin one State," Section 2005-P, post. 
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2005. Statutory liability of the initial carrier for loss, damage, or in- 
jury to property transported in interstate commerce and to 
adjacent foreign countries. 



2005-A. Duty of initial caeeike jo issue a eeceipt oe bill of lading 

COVERING A SHIPMENT IN INTERSTATE COMMERCE OE COMMENCE 
TO ADJACENT FOREIGN COUNTEIES. 

Section 20 (11) of the Interstate Commerce Act {as amended 
March 4, 1915) reads as follows:^ 

That any common carrier, railroad, or transportation company subject to the pro- 
visions of this Act, receiving property for transportation from a point in one State or 
Territory or the District of Columbia to a point in another State, Territory, District of 
Columbia, or from any point in the United States to a point in an adjacent foreign 
country, shall issue a receipt or bill of lading therefor, * * * . 

The "Carmack Amendment," which requires a written shipping 
contract for interstate traffic, and prescribing uniform rules for the 
liability of carriers growing out of such contract supersedes all other 
regulations applying to such traffic.^ 

The "Carmack Amendment" making the initial carrier liable for 
the negligence of connecting carriers and requiring the issuance of a 
bill of lading, does not prevent the initial carrier from becoming hable 
for such negligence where, though no bill of lading was issued, a 
through shipment was undertaken.' 

Plaintiff shipper's clerk, after goods were loaded into defendant 
C. M. & St. P. Ry.'s car, delivered it at Milwaukee to the receiving 
clerk of the C. M. & St. P. Ey., with directions to ship the car to Har- 
vaxdi, 111., and the receiving clerk put a routing tag on the car in accord- 
ance Avith this direction. The shipping clerk also presented to the 
receiving clerk the shipping book consisting of blank bills of lading, in 
which there were two bills of lading, identical in terms, filled out with 
the name of the consignee, the destination of the goods, etc., and con- 
taining the words "Via N. W. line." The receiving clerk stamped the 
receipt of the C. M. «& St. P. Ry. on one of the bills. After doing this 
he saw the letters "C. & N. W." penciled at the top and then wrote 
"Void" in ink over the receipt stamp and handed the book back to the 
shipping clerk. There was no evidence the shipping clerk knew of 
this attempted obliteration of the receipt. HELD, defendant C. M. & 
St. P. Ry. was liable under the "Carmack Amendment" for damage to 
the goods while in transit, as the transaction constituted a complete 
contract of interstate transportation.* 

A "shipping order contract and bill of lading," stating the num- 
ber and describing the horses shipped, the name of the consignee and 
the desitnation in another State, and containing stipulations govern- 
ing the entire transportation from the initial point in one State to the 
destination in another State, and undertaking to specify the rights, 
duties and limitations of the parties and also of those of subsequent 
carriers is a "receipt or bill of lading" within the meaning of the "Car- 
mack Amendment," which requires the issuance of such a receipt for 
an interstate shipment and makes the initial carrier liable for loss or 
damage caused by connecting carriers.' 

1. The Carmack Amendment of June 29, 1906, was confined to the transportation of 
property from a point in one State to a point in another State. The present provi- 
sions of Section 20 of the Act requiring the initial carrier to issue a receipt or 
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bill Of lading covering property received for transportation from a point in one 
State or Territory or the District of Columbia to a point in another State, Territory, 
or District of Columbia, or from any point in the United States to a point in an 
adjacent foreign country, were added by the first Cummins Amendment of March 
4, 1915. 

2. Kent v. Chicago, B. & Q. Rd. Co. (Mo. 1915), 176 S. W. 1105. 

3. Keithley v. Lusk (Mo. 1915), 177 S. W. 756. 

4. Aton Piano Co. v. Chicago, M. & St. P. Ry. Co. (Wis. 1913), 139 N. W. 743, 745. 

5. Southern P. Co. v. Meadors & Co. (Tex. 1910), 129 S. W. 170, 172. 



2005-B. Initial caeriee is liable to the holder of the bill of lading 

FOE ANY LOSS, DAMAGE, OE INJURY TO THE GOODS, REGARDLESS ON 
WHAT PORTION OF THE ROUTE THE SAME OCCURRED. 

Section 20 (11) of the Interstate Commerce Act, {as amiended 
J%me 29, 1906, and March 4, 1915), provides as follows: 

That any common carrier, railroad, or transportation company subject to the 
provisions of this Act receiving property for transportation from a point in one State 
or Territory or the District of Columbia to a point in another State, Territory, District 
of Columbia, or from any point in the United States to a point in an adjacent foreign 
country shall issue a receipt or bill of lading therefor, and shall be liable to the lawful 
holder thereof for any loss, damage, or injury to such property caused by it or by 
any common carrier, railroad, or transportation company to which such property may 
pass within the United States or within an adjacent foreign country when transporta- 
tion on a through bill of lading, * * * . 

The "Carmack Amendment," making the initial carrier liable for 
loss, damage, or injury caused on its own or the line of a connecting 
carrier, imposes the ordinary common-law liability and denies the com- 
mon-law right to contract for special exemptions therefrom, and the 
word "caused" implies not only active misconduct and deeds of com- 
mission, but also passive neglect, deeds of omission and failures to 
exercise duties faithfully.^ 

The "Carmack Amendment" created only one new liability — ^that 
of the initial carrier for loss or damage caused by the connecting car- 
rier. It did not create or alter the liability of the initial carrier for loss 
or damage On its own line.^ 

The clause in the "Carmack Amendment" to the "Hepburn Act," 
making the initial carrier liable for loss or damage to goods on its 
own liue or the line of connecting carriers, is declaratory of the com- 
mon law ; the clause forbidding it by receipt, contract, rule or regula- 
tion to exempt itself from the liability imposed is in derogation of the 
common law.^ The e£Fect of the "Carmack Amendment" as to inter- 
state shipments is to make the connecting carriers the agents of the 
initial carrier, the same as if the initial carrier had contracted for the 
through carriage from point of origin to point of destination.* 

Under the "Carmack Amendment" the initial carrier is liable for 
damage to an interstate shipment caused by the negligence of the con- 
necting carrier, notwithstanding a clause in the bill of lading limiting 
its liability to loss or damage occurring on its own line.' 

Under the "Carmack Amendment," making the initial carrier 
liable for loss or damage caused by the connecting carrier, the initial 
carrier's liability is the same whether by its shipping contract it states 
that it undertakes to transport to destination or only to the end of its 
line, where the contract provides for and contemplates delivery to the 
connecting carrier and the carrying of the goods to the destination on 
the line of the connecting carrier.* 
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Under the "Oarmack Amendment," making the initial carrier 
liable for loss or damage caused by itself or connecting carriers and 
forbidding exemption from such liability, a stipulation in a bill of lad- 
ing of an interstate shipment for exemption from liability for loss or 
damage to the goods occasioned by fire, is without effect, if the fire is 
due to the negligence of any carrier handling the goods/ 

Whatever presumption may have existed prior to the enactment 
of the ' ' Carmack Amendment ' ' of 1906, that damages occurred on the 
line of the final carrier, can have no place in construing the liability 
of the carrier, on whose line the damages occurred, to the initial carrier, 
because the right of the initial carrier to recover against a connecting 
carrier is made to rest alone on proof that the damages occurred on that 
line. Presumptions indulged in by courts, prior to the enactment of 
the amendment, in regard to the final carrier, have no bearing or effect 
upon cases arising under the amendment. These presumptions have 
been effectually destroyed by the declaration that the initial carrier in 
interstate shipments is liable, no matter on what line the damages 
occurred.' 

Under the provisions of the Interstate Commerce Act, {as amended 
June 29, 1906), a carrier who receives property for transportation 
from a point in one State to a point in another State is made liable for 
any loss, damage, or injury to such property caused by a connecting 
carrier, and cannot restrict its liability to its own line.' 

Under the "Carmack Amendment," the initial carrier of an inter- 
state shipment is hable for damages for delay occurring through the 
fault of a connecting carrier." 

A common carrier, who, as principal, recei\'es goods for interstate 
shipment and issues a bill of lading therefor is the "initial carrier," 
although it only switches the car in which the goods are loaded to the 
line of another common carrier, to be transported by it out of the 
State." 

A switching carrier may handle a shipment of goods as the agent 
for the carrier issuing the bill of lading and the latter carrier is treated 
as the initial carrier although it was not actually the first carrier that 
handled the shipment." 

By the "Carmack Amendment," Congress has relieved carriers of 
interstate shipments from the liability of iusurers, as it was at common 
law, and the liability imposed on such carriers by that statute is lim- 
ited to any loss, damage, or injury to the property caused by it, or by 
a succeeding carrier to whom the property may be delivered, and 
plainly implies some default in it, some negligence on the part of the 
initial carrier, or some connecting line over which the property is trans- 
ported." 

The amendment does not use the term "initial carrier," nor "pri- 
mary carrier," but the words employed refer to the initial carrier by 
designating such carrier as the one receiving property for an interstate 
shipment. The carrier made liable by the amendment has been treated 
by the courts continually as the initial or first carrier receiving the 
goods, and the purpose of the amendment has been declared to be, to 
combine unity of responsibility with continuity of transportation." 
Where a carrier on being notified of the refusal of the original con- 
signee to pay for the goods informed the consignor, after investigation. 
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that it located the goods and indorsed on the original biU of lading a 
statement that they were reconsigned to another, a new contract of 
shipment was entered iato which was binding on the carrier, even 
though not consented to by the origiual consignee, and the carrier was 
liable to the second consignee for failure to deliver the goods. Such a 
carrier was an initial carrier within the ' ' Carmack Amendment, ' ' even 
though before the reconsignment the goods had been delivered to 
another carrier since the shipment originated on its line, and the only 
contract of carriage was made by it." 

Under the "Carmack Amendment," a railroad receiving potatoes 
from a steamboat company to which the shipper had delivered them, 
and furnished the car in which they were loaded for interstate ship- 
ment, and negligently faihng to prepare it for such shipment, so that 
the potatoes were damaged was liable.^* 

1. Louisville & N. Rd. Co. v. Warfleld, 6 Ga. App. 550, 65 S. B. 308. 

2. McElvain v. St. Louis & S. F. Rd. Co. (1910), 151 Mo. App. 126, 153, 131 S. W. 736. 

3. Southern P. Co. v. Crenshaw, 5 Ga. App. 675, 685, 65 S. B. 865. 

4. Earnest v. Delaware, L. &. W. Rd. Co. (N. Y. 1912), 134 N. Y. Sup'p. 232, 235; Flor- 
man v. Dodd & Childs Express Co., 79 N. J. L. 63, 74 Atl. 446; Kemendo v. Fruit 
Dispatch Co. (Tex. 1910), 131 S. W. 73, 79; Atchison, T. & S. F. Ry. Co. v. Ward 
(Tex. 1913), 159 S. W. 375, 380; Glenlyon Dye Works t. Interstate Express Co. (R. I. 
(1914), 91 Atl. 5; Texas & P. Ry. Co. v. White (Tex. 1915), 174 S. W. 953,1 955; Burk- 
enroad-Goldsmith Co. v. Illinois C. Rd. Co. (La. 1915), 70 So. 44; Jones t. Louisville 
& N. Rd. Co. (Mo. 1916), 182 S. W. 1064; Barrett v. Northern P. Ry. Co. (Idaho 
1916), 157 Pc. 1016; Baker v. Memphis, D. & G. Ry. Co. (Tex. 1918), 208 S. W. 182. 

5. Shultz v. Skaneateles Rd. Co., 122 N. Y. Supp. 445; Pecos & N. T. Ry. Co. v. Crews 
(Tex. 1911), 139 S. W. 1049, 1051. 

6. Galveston H. & S. A. Ry. Co. v. Johnson, (Tex. 1911), 133 S. W. 725, 730. 

7. Southern P. Co. v. Weatherlord Cotton Mills (Tex. 1911), 134 S. W. 778, 779. 

8. Carlton Produce Co. v. Belasco B. & N. Ry. Co. (Tex. 1910), 131 S. W. 1187, 1188. 

9. Missouri, K. & T. Ry. Co. of Texas v. Carpenter, 52 Tex. Civ. App. 585, 587, 114 
S. W. 900; Perkett v. Manistee & N. E. Rd. Co. (Mich. 1913), 141 N. W. 607, 641. 

10. Fort Smith & W. Rd. Co. v. Aubrey (Okla. 1913), 134 Pac. 1117, 1118; Van Epps v. 
Atlantic C. L. Rd. Co. (S. C. 1916), 89 S. E. 1035. 

11. Barrett v. Northern P. Ry. Co. (Idaho 1916), 157 Pac. 1016. 

12. Central National Bank v. Pryor, (Mo. 1918), 207 S. W. 298. 

13. Missouri, 0. & G. Ry. Co. v. French (Okla. 1915), 152 Pac. 591. 

14. Looney v. Oregon S. L. Rd. Co. (111. 1916), 111 N. B. 509, 510. 

15. Myers & Co. v. Norfolk S. Rd. Co. (N. C. 1916), 88 S. E. 149, 150. 

16. Aydlett v. Norfolk S. Rd. Co. (N. C. 1916), 89 S. E. 1000. 



2005- C. IxiTIAL CARRIER NOT EXEMPTED FROM LIABILITY BY CONTRACT OR 

OTHER LIMITATION. 

Section 20 (11) of the Interstate Commerce Act, {as amended June 
29, 1906 and March, 4, 1915), provides as follows : 

That any common carrier, railroad, or transportation company subject to the pro- 
visions of this Act receiving property for transportation from a point In one State or 
Territory or the District of Columbia to a point in another State, Territory, District of 
Columbia, or from any point in the United States to a point in an adjacent foreign 
country shall issue a receipt or bill of lading therefor, and shall be liable to the lawful 
holder thereof for any loss, damage, or injury to such property caused by it or by 
any common carrier, railroad, or transportation company to which such property 
may pass within the United States or within an adjacent foreign country wlien trans- 
ported on a through bill of lading, and no contract, receipt, rule, regulation, or other 
limitation of any character whatsoever, shall exempt such common carrier, railroad, or 
transportation company from the liability hereby imposed; * * *. 

The initial carrier of an interstate shipment cannot validly stipu- 
late against its liability for any loss or damage not occurring on its 
own line.^ Neither can it limit its liability to loss or damage occurring 
on its own line.^ 
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A stipulation in an oral or written contract of an interstate ship- 
ment, limiting the liability of the initial carrier to losses occurring on 
its own line, stating that it did not agree to transport the cattle at any- 
specified time, or deliver them at any particular hour, or in season 
for any particular market, and limiting the liability in case of loss to 
a specified sum, is void under the "Carmack Amendment" to the "Hep- 
burn Act" making the receiving carrier liable for loss or damage caused 
by it or by connecting carriers and forbidding exemption from such 
liability.^ 

In an action against an initial carrier for loss or damage to an 
interstate shipment caused by a connecting carrier, an instruction lim- 
iting defendant's liability to the damage to stock occurring while the 
stock were in its possession is contract to the "Carmack Amendment" 
to the "Hepburn Act."* 

The initial carrier is expressly made liable by the Interstate Com- 
merce Act for the through carriage and a contract to the contrary is 
invalid.^ 

The proposition that in an interstate shipment under a contract 
limiting the liability of each carrier handling the shipment to its own 
line one carrier cannot be held liable for the negligence and delay of 
its connecting carrier, is contrary to the "Carmack Amendment."" 

1. Robertson v. Southern Ry. Co. (Ala. 1912), 59 So. 232; Central of Ga. Ry. Co. v. Sims, 
169 Ala. 295, 299, 53 So. 826; Pittsburgh, C. C. & St. L. Ry. Co. v. Mitchell (Ind. 
1910), 91 N. E. 735, 739;- Dodge v. Chicago, St. P. M. & 0. Ry. Co. (Minn. 1910), 126 
N. W. 627, 629; St. Louis, I. M. & S. Ry. Co. v. Pape (Ark. 1911), 140 S. W. 265, 267. 

2. Atlantic C. L. Rd. Co. v. Ward (Ala. 1912), 58 So. 677, 678; Southern P. Co. v. Lyon 
& Co. (Miss. 1911), 54 So. 784; Shidlovsky v. Mallory S. S. Co. Ill N. Y. Supp. 
778; Southern P. Co. v. Meadors & Co. (Tex. 1910), 129 S. W. 170, 172; Old Domin- 
ion S. S. Co. V. Flannery & Co. (Va. 1911), 69 S. E. 1107, 1108. 

3. Chicago, R. I. & P. Ry. Co. v. Miles, 92 Ark. 573, 577, 123 S. W. 775. 

4. St. Louis, I. M. & S. Ry. Co. v. Furlow, 89 Ark. 404, 412, 117 S. W. 517. 
5 Pittsburgh, C. C. & St. L. Ry. Co. v. Knox (Ind. 1912), 98 N. E. 295, 300. 
6. Pecos & N. T. Ry. Co. v. Cox (Tex. 1912), 150 S. W. 265, 267. 

2005-D. A CAEEIER RECEIVING GOODS FOR INTERSTATE SHIPMENT IS CONCLU- 
SIVELY TREATED AS HAVING MADE A THROUGH CONTRACT OF CAR- 
RIAGE FROM POINT OF ORIGIN TO POINT OF DESTINATION. 

A carrier voluntarily receiving property for transportation to a 
point on another line in another State is, under the ' ' Carmack Amend- 
ment" of June 29. 1906, to the Interstate Commerce Act of February 
4, 1887, conclusively treated as having made a through contract of car- 
riage, rendering it liable for the other carrier's negligent failure to 
deliver the shipment to the consignee.^ 

1. Galveston, H. & S. A. Ry. Co. v. Wallace (1912), 223 U. S. 481, 56 L. Ed. 516, 32 
Sup. Ct. Rep. 205. 



2005-E. Liability of initial carrier for the full actual loss, dam- 
age, OR INJURY TO THE PROPERTY TRANSPORTED, NOTWITHSTAND- 
ING ANY LIMITATION OF LIABILITY", OR OF THE AMOUNT OF RECOV- 
ERY, OR REPRESENTATION OR AGREEMENT AS TO VALUE. 

Section 20 (11) of the Interstate Commerce Act, {as amended 
June 29, 1906 and March 4, 1915), provides as follows : 

That any common carrier, railroad, or transportation company subject to the pro- 
visions of this Act receiving property for transportation from a point in one State or 
Territory or the District of Columbia to a point In another State, Territory, District of 
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Columbia, or from any point in the United States to a point in an adjacent foreign coun- 
try shall issue a receipt or bill of lading therefor, and shall be liable to the lawful holder 
thereof for any loss, damage, or injury to such property caused by it or by any common 
carrier, railroad, or transportation company to which such property may be delivered or 
over whose line or lines such property may pass within the United States or within an 
adjacent foreign country when transported on a through bill of lading, and no contract, 
receipt, rule, regulation, or other limitation of any character whatsoever, shall exempt 
such common carrier, railroad, or transportation company from the liability hereby 
imposed; and any such common carrier, railroad, or transportation company so receiving 
property for transportation from a point in one State, Territory, or the District of 
Columbia to a point in another State or Territory, or from a point in a State or Territory 
to a point in the District of Columbia, or from any point in the United States to a 
point in an adjacent foreign country, or for transportation wholly within a Territory 
,shall be liable to the lawful holder of said receipt or bill of lading or to any party 
entitled to recover thereon, whether such receipt or bill of lading has been issued or 
net. for the full actual loss, damage, or injury to such property caused by it or by any 
such common carrier, railroad, or transportation company to which such property may 
be delivered or over whose line or lines such property may pass within the United States 
cr within an adjacent foreign country when transported on a through bill of lading, 
notwithstanding any limitation of liaiility or limitation of the amount of recovery or 
representation or agreement as to value in any such receipt or bill of ladng, or in any 
contract, rule, regulation, or in any tariff filed with the Interstate Commerce Commis- 
sion; and any such limitation, without respect to the matter or form in which it is 
sought to be made is hereby declared to be unlawful and void; * * *. 

S«e "Liability of the initial carrier for the full actual loss, damage, 
or injury to the property transported, notwithstanding any limitation 
of liability, or limitation of the amiount of recovery, or representation 
or agreement as to vdlue," Section 2014, post. 



2005-F. Purpose of the "Caemack Amendment." 

In Hudson v. Chicago, St. P. M. & 0. By. Co.'' Mr. District Judge 
Booth in holding that in order to ascertain the meaning of the language 
of a statute relating to actions at law the situation at the time of the 
passage thereof may be considered, stated: "In construing the amend- 
ment, the question arises: What was the intention of Congress in 
passing the amendment! Was it the intention of Congress that, where 
a shipment in interstate commerce passed over the lines, we will say, 
of seven connecting common carriers, each one of them engaged in 
interstate commerce, that there should be seven bills of lading issued, 
one by each of the connecting carriers'? Or, was it the intention of 
Congress that there should be but one bill of lading issued, viz., that 
by the initial carrier, which should govern and control the shipment 
from the initial point to the point of destination? The language of 
the amendment is not entirely clear on that point, and in order to 
ascertain what the real meaning of the language is it is allowable to look 
at the situation relative to actions such as the one at bar at the time 
when this Carmack amendment was passed. 

"At that time the different state courts by their decisions had 
adopted different rules relative to actions for damages by shippers 
against common carriers. In some states, in a case of interstate com- 
merce, where there had been several connecting common carriers, it was 
possible to sue the last of the connecting carriers, and by showing 
that the goods were delivered to the initial carrier in good condition, 
and that they were received from the last carrier in bad condition, a 
prima facie case was made out, and it rested then with the last carrier 
to exonerate itself from liability, so far as its line was concerned. In 
some states the rule was, when there were several carriers, and the 
initial carrier had undertaken to carry to a point beyond its own line, 
that such initial carrier might be held liable, not only for loss or dam- 
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age occurring on its own line, but also for loss or damage occurring 
on the succeeding connecting lines, on the principle of agency; that, 
having undertaken to carry to the point of destination, it made the con- 
necting carriers its agents, and became liable for their acts. It was 
the rule in all of the states that a shipper might pick out from a 
route line of common carriers any particular common carrier, and sue 
it for loss or damage occurring on its own line; the burden of proof 
being upon him to show that the specific loss for which he claimed 
damage occurred on the line of the particular common carrier which he 
had picked out. It was the rule, in the federal courts and in some 
state courts, in case of a shipment over connecting lines of common 
carriers, that each common carrier might by contract limit its own 
liability to its own particular line. 

' ' Such, briefly stated, was the situation when this Carmack amend- 
ment was passed by Congress. The purpose which Congress had in 
mind in passing the amendment is stated in the case of Atlantic Coast 
Line v. Riverside Mills, 219 U. S. 185, on page 196, 31 Sup. Ct. 164, 
on page 166, 55 L. Ed. 167, 31 L. E. A. (N. S.) 7, where the Supreme 
Court in its opinion says: 

" 'The undisputable effect of the Carmack amendment is to hold the initial carrier 
engaged in interstate commerce and "receiving property for transportation from a point 
in one state to a point in another state" as having contracted for through carriage to the 
point of destination, using the lines of connecting carriers as its agents.' 

"The opinion, continuing further says that there had grown up a 
custom among the railroads as follows : 

" 'These railway companies, though separate in themselves, are in the habit, for 
their own advantage, of making contracts, of which this was one, to convey goods along 
the whole line, to the ultimate terminus, each of them being agents of the other to 
■carry them forward, and each receiving their share of the profits from the last.' 

' ' Further the opinion says : 

" 'Along with this singleness of rate and continuity of carriage there grew up the 
practice by receiving carriers, illustrated in this case, of refusing to make a specific 
agreement to transport to points beyond its own line, whereby the connecting carrier 
for the purpose of carriage would become the agent of the primary carrier. The com- 
mon form of receipt, as the court may judicially know, is one by which the shipper is 
compelled to make with each carrier in the route over which his package must go a 
separate agreement limiting the carrier liability of each separate company to its own 
part of the through route. As a result the ship^r could look only to the initial carrier 
lor recompense for loss, damage, or delay occurring on its part of the route. If such 
primary carrier was able to show a delivery to the rails of the next succeeding carrier, 
although the packages might and usually did continue the .iourney in the same car in 
which they had been originally loaded, the shipper must fail in his suit. He might, it 
is true, then bring his action against the carrier so shown to have next received the 
shipment. But here, in turn, he might be met by proof of safe delivery to a third sep- 
arate carrier. In short, as the shipper was not himself in possession of the informa- 
tion as to when and where his property had been lost or damaged, and had no access 
to the records of the connecting carriers, who in turn had participated in some part of 
the transportation, he was compelled in many instances to make such settlement as 
should be proposed. This burdensome situation of the shipping public in reference to 
interstate shipments oyer routes including separate lines of carriers was the matter 
which Congress undertook to regulate. Thus, when this Carmack amendment was 
reported by a conference committee, Judge William Richardson, a Congressman from 
Alabama, speaking for the committee of the matter which it sought to remedy, among 
other things said: "One of the great complaints of the railroads has been — and, I think, 
a reasonable, just, and fair complaint — that when a man made a shipment, say, from 
Washington, for instance, to San Francisco, Cal., and his shipment was lost in some 
way, the citizen had to go thousands of miles, probably, to institute his suit. The result 
was that he had to settle his damages at what he could get. What have we done? We 
have made the Initial carrier, the carrier that takes and receives the shipment, respon- 
sible for the loss of the article in the way of damages. We save the shipper from going 
to California or some other distant place to institute his suit. Why? The reason for 
inducing us to do that were that the initial carrier has a through route connection with 
the secondary carrier, on whose route the loss occurred, and a settlement between them 
will be an easy matter, while the shipper would be at heavy expense in the institution 
of a suit. If a' judgment is obtained against the initial carrier, no doubt exists but that 
the secondary carrier would pay it at once.' 
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"Still further the court in its opinion says: 

" 'The rule (under the Carmack amendment) is adopted to secure the rights of 
the shipper by securing unity of transportation with unity of responsibility. The regu- 
lation is one which also facilitates the remedy of one who sustains a loss, by localizing 
the responsible carrier.' 

"Finally it says: 

" 'In substance Congress has said to such carriers: "If you receive articles for 
transportation from a point in one state to a place in another, beyond your own terminal, 
you must do so under a contract to transport to the place designated. If you are obliged 
to use the services of independent carriers in the continuance of the transit, you must 
use them as your own agents, and not as agents of the shipper." ' 

"It seems to me that, in view of the opinion of the Supreme Court 
in that case, the real purpose of the Carmack amendment was to secure 
simplicity in the transportation of freight carried by several common 
Barriers — as the Supreme Court express it, 'unity of transportation 
with unity of responsibility * * * by localizing the responsible 
carrier.' Now, if that is the purpose of the amendment, the question 
arises : Would that purpose be effected by requiring each one, we will 
say, of seven connecting common carriers in an interstate shipment to 
issue a separate bill of lading? If this were done, we would have, on 
plaintiff's theory, seven common carriers, six of whom would stand in 
the position of principals to succeeding carriers, and also six in the 
position of agents of the preceding carriers. All seven of them would 
stand in the position of principal so far as their own lines of railway 
were concerned. Instead of having localized the remedy, it would 
needlessly expand and extend it. For loss occurring on the line of the 
last carrier the shipper might sue any one of the seven carriers. It 
is true that, before the Carmack amendment was passed, he might have 
sued any one of the connecting carriers for its own default, or he might, 
in some states, have sued the last carrier for loss occurring prior to the 
time when the shipment came into its hands ; and, if the contract read 
in the way it might read, he could sue the initial carrier for loss or 
damage occurring, not only on its own line, but on the lines of the con- 
necting carriers. But he could not sue an intermediate carrier for loss 
or damage occurring on the line of a succeeding carrier, unless it had 
contracted to that effect. 

"If the Carmack amendment is intended to simplify, rather than 
to render complex, interstate commerce and interstate shipments, and 
to unify and simplify, rather than multiply and mystify, the remedies 
of the shippers in obtaining compensation for their losses, it seems 
to me that it cannot bear the construction, claimed by plaintiff, that 
each common carrier in the line may be sued, not only for its own 
default, but for that of any succeeding carrier. The only case cited 
directly in point is the case of Looney v. Railway Co., recently decided 
by the Illinois Court of Appeals. The decision in that case holds, as 
I read it, that the intermediate carrier in a line of connecting carriers 
is under no obligation to issue a bill of lading ; but, if it does so, then 
it comes within the purview of the Carmack amendment, and becomes 
liable for a default by a succeeding carrier. 

"With the highest respect for and. deference to the court which 
decided the Looney Case, I am nevertheless unable to assent to the 
conclusion therein reached. The Carmack amendment specifically pro- 
vides that, when a common carrier receives property for transporta- 
tion in interstate commerce, it shall issue a bill of lading. If that ap- 
plies to each one of a line of carriers, then it is not optional with the 
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intermediate carrier -whether to issue a bill of lading or not; and if 
the Carmack amendment applies, the last common carrier is also obliged 
to issue a bill of lading. It seems to me that such was not the inten- 
tion of Congress in passing the amendment. If the Carmack amend- 
ment does not compel the intermediate carrier to issue a bill of lading, 
then the obligation cannot be assumed by the intermediate carrier by 
the issuance of a bill of lading; for that would be allowing the inter- 
mediate carrier to give at its option special privileges to a shipper, 
without having these special privileges set out in its tariff on file, and 
that would be a violation of the Hepburn Act (Act June 29, 1906, c. 
3591, 34 Stat. 584). So it seems to me that neither in the absence of a 
bill of lading, nor by issuing a bill of lading, can the intermediate car- 
rier be held liable for loss or damage occurring on the line of the suc- 
ceeding carrier." 

In Smeltser v. St. Louis S S. F. Rd. Co.^ Mr. District Judge Eogers 
stated: "The Congress recognize the difficulty shippers, especially 
small shippers, had when goods were lost, and especially when they 
were damaged, to trace the goods and fix the liability and recover their 
loss. Not unfrequently the effort to do so involved more time and ex- 
pense than the value of the goods damaged or lost. It recognized the 
additional fact that the facilities of the initial carrier were much 
greater than those of the "shipper to locate the goods and fix the liability 
for loss or damage, and that it was, at all events, easily within the 
power of the carriers to adopt methods by which it could be done; 
methods, too, which were absolutely denied the shippers by reason of 
manifestly insuperable obstacles and conditions. The evident purpose 
of Congress in the enactment of the statute under consideration was 
to enable the shipper to have recourse to the receiving carrier, and 
leave it to its recourse upon the particular company which inflicted the 
injury. The act, I think, rests on a substantial and visible reason of 
public policy, which must address itself to every fair mind cognizant of 
the conditions which inspired this remedial legislation regulating the 
immense volume of interstate commerce in this vast country. ' ' 

1. Hudson V. Chicago, St. P. M. & 0. Ry. Co. (1915), 226 Fed. Rep. 38, 40, et seq. 

2. Smeltzer v. St. Louis & S. F. Rd. Co. (1908), 158 Fed. Rep. 649, 666, et seq.; St. 
Louis & S. F. Rd. Co. v. Akard (Okla. 1916), 159 Pac. 344. 



2005-G. Nature and scope op liability imposed upon the initial 

CAEBIER BY THE ' ' CaBMACK AMENDMENT. ' ' 

In the case of Adams Express Co. v. Groninger,^ the United States 
Supreme Court, per Mr. Justice Lurton, stated: "The original Inter- 
state Commerce Act of February 4, 1887, was extensively amended by 
the act of June 29, 1906. We may pass by many of the changes and 
amendments made by the latter act as not decisive, and come at once 
to the far more important amendments made in the 20th section — an 
amendment bearing directly upon the carrier's liability or obligation 
under interstate contracts of shipment, and generally referred to as the 
Carmack amendment. * * * This amendment came under consid- 
eration in Atlcmtic Coast Line R. Co. v. Riverside Mills, 219 U. S. 
186, 55 L. Ed. 167, 31 L. E. A. (N. S.) 7, 31 Sup. Ct. Rep. 163; but the 
opinion and judgment was confined to that provision of the act which 
made the initial carrier liable for a loss upon the line of a connecting 
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carrier, the property having been received under a bill of lading which 
confined the liability of the initial carrier to loss occurring upon its 
own line. 

"The significant and dominating features of that amendment are 
these : 

"First. It affirmatively requires the initial carrier to issue 'a 
receipt or bill of lading therefor, ' when it receives ' property for trans- 
portation from a point in one state to a point in another. ' 

"Second. Such initial carrier is made 'liable to the lawful holder 
thereof for any loss, damage, or injury to such property caused by it. ' 

"Third. It is also made liable for any loss, damage, or injury to 
such property caused by 'any common carrier, railroad, or transpor- 
tation company to which such property may be delivered, or over whose 
line or lines such property may pass. ' 

"Fourth. It affirmatively declares that 'no contract, receipt, rule, 
or regulation shall exempt such common carrier, railroad, or trans- 
portation company from the liability hereby imposed.' 

' ' Prior to that amendment, the rule of carriers ' liability, for an 
interstate shipment of property, as enforced in both Federal and state 
courts, was either that of the general common law, as declared by 
this court and enforced in the Federal courts throughout the United 
States {Hart v. Pennsylvania R. Co., 112 U. S. 331, 28 L. Ed. 717, 5 Sup. 
Ct. Rep. 151), or that determined by the supposed public policy of a 
particular state (Pennsylvania R. Co. v. Hughes, 191 U. S. 477, 48 L. 
Ed. 268, 24 Sup. Ct. Eep. 132), or that prescribed by statute law of a 
particular state {Chicago, M. & St. P. R. Co. v. Solan, 169 U. S. 133, 
42 L. Ed. 688, 18 Sup. Ct. Eep. 289). 

"Neither uniformity of obligation nor liability was possible until 
Congress should deal with the subject. The situation was well de- 
picted by the supreme court of Georgia in Southern P. Co. v. Crenshaw 
Bros., 5 Gra. App. 675, 63 S. E. 865, where that court said: 

" 'Some states allow carriers to exempt themselves from all or a 
part of the common-law liability by rule, regulation, or contract; 
others did not. The Federal courts sitting in the various states were 
following the local rule, a carrier being held liable in one court when, 
under the same state of facts, he would be exempt from liability in 
another. Hence this branch of interstate commerce was being sub- 
jected to such a diversity of legislative and judicial holding that it was 
practically impossible for a shipper engaged in a business that extended 
beyond the confines of his own state, or a carrier whose lines were 
extensive, to know, without considerable investigation and trouble, and 
even then oftentimes with but little certainty, what, would be the car- 
rier's actual responsibility as to goods delivered to it for transporta- 
tion from one state to another. The congressional action has made 
an end to this diversity, for the national law is paramount and super- 
sedes all state laws as to the rights and liabilities and exemptions 
created by such transactions. This was doubtless the purpose of the 
law; and this purpose will be effectuated, and not impaired or des- 
troyed, by the state courts' obeying and enforcing the provisions 
of the Federal statute where applicable to the act in such cases as shall 
come before them.' 
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"That the legislation supersedes all the regulations and policies, 
of a particular state upon the same subject results from its general 
character. It embraces the subject of the liability of the carrier under 
a bill of lading which he must issue, and limits his power to exempt him- 
self by rule, regulation, or contract. Almost every detail of the sub- 
ject is covered so completely that there can be no rational doubt but 
that Congress intended to take possession of the subject, and super- 
sede all state regulation with reference to it. Only the silence of Con- 
gress authorized the exercise of the police power of the state upon the 
subject of such contracts. But when Congress acted in such a way as to 
manifest a purpose to exercise its conceded authority, the regulating 
power of the state ceased to exist. Northern P. R. Co. v. Washington^ 

222 U. S. 370, 56 L. Ed. 237, 32 Sup. Ct. Rep. 160; Southern R. Co. v. 
Reid, 222 U. S. 424, 56 L. Ed. 257, 32 Sup. Ct. Eep. 140; Second Em- 
ployers' Liability Cases {Mondou v. New York, N. H. d H. R. Co.), 

223 U. S. 1, 56 L. Ed. 327, 38 L. E. A. (N. S.) 44, 32 Sup. Ct. Eep. 169. 

"To hold that the liability therein declared may be increased or 
diminished by local regulation or local views of public policy will either 
make the provision less than supreme, or indicate that Congress has not 
shown a purpose to take possession of the subject. The first would 
be unthinkable, and the latter would be to revert to the uncertainties 
and diversities of rulings which led to the amendment. The duty to 
issue a bill of lading, and the liability thereby assumed, are covered 
in full ; and though there is no reference to the effect upon state reg- 
ulation, it is evident that Congress intended to adopt a uniform rule 
and relieve such contracts from the diverse regulation to which they 
had been theretofore subject. 

"What is the liability imposed upon the carrier? It is a liability 
to any holder of the bill of lading which the primary carrier is re- 
quired to issue 'for any loss, damage, or injury to such property 
caused by it, ' or by any connecting carrier to whom the goods are de- 
livered. The suggestion that an absolute liability exists for every 
loss, damage, or injury, from any and every cause, would be to make 
such a carrier an absolute insurer, and liable for unavoidable loss or 
damage, though due to uncontrollable forces. That this was the intent 
of Congress is not conceivable. To give such emphasis to the words, 
'any loss or damage,' would be to ignore the qualifying words, 'caused 
by it.' The liability thus imposed is limited to 'any loss, injury, or 
damage caused by it or a succeeding carrier to whom the property 
may be delivered'; and plainly implies a liability for some default in 
its common-law duty as a common carrier. 

"But it has been argued that the nonexclusive character of this 
regulation is manifested by the proviso of the section, and that state 
legislation upon the same subject is not superseded, and that the holder 
of any such bill of lading may resort to any right of action against such 
a carrier, conferred by existing state law. This view is untenable. 
It would result in the nullification of the regulation of a national sub- 
ject, and operate to maintain the confusion of the diverse regulation 
which it wa's the purpose of Congress to put an end to. 

"What this court said of the 22d section of this act of 1887 in the 
case of Texas S P. R. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 51 
L. Ed. 553, 27 Sup. Ct. Eep. 350, 9 Sup. Ct. Eep. 1075, is applicable 
to this contention. It was claimed that that section continued in force 
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all rights and remedies under the common law or other statutes. But 
this court said of that contention what must be said of the proviso in 
the 20th section, that it was evidently only intended to continue in 
existence such other rights or remedies for the redress of some specific 
wrong or injury, whether given by the interstate commerce act, or by 
state statute, or common law, not inconsistent with the rules and regula- 
tions prescribed by the provisions of this act. Again, it was said 
of the same clause, in the same case, that it could not in reason be 
construed as continuing in a shipper a common-law right the existence 
of which would be inconsistent with the provisions of the act. In 
other words, the act cannot be said to destroy itself. 

"To construe this proviso as preserving to the holder of any such 
bill of lading any right or remedy which he may have had under exist- 
ing Federal law at the time of his action gives to it a more rational in- 
terpretation than one which would preserve rights and remedies under 
existing state laws, for the latter view would cause the proviso to des- 
troy the act itseH. One illustration would be a right to a remedy 
against a succeeding carrier, in preference to proceeding against the 
primary carrier, for a loss or damage incurred upon the line of the 
former. The liability of such succeeding carrier in the route would 
be that imposed by this statute, and for which the first carrier might 
*>ave been made Hable." 

The "Carmack Amendment" does not have the effect of rendering 
the initial carrier in interstate shipments over more than one line 
liable for any loss, damage, or injury caused by it or a connecting 
carrier. Irrespective of any question of negligence, as to hold that the 
question of negligence or no negligence is not an issue under the "Car- 
mack Amendment" would deprive the connecting carriers of right 
inter se. The effect of the amendment is to re-establish the common- 
law rule that when freight is delivered to a carrier in good condition 
and reaches its destination in bad condition, or fails to reach its des- 
tination at all, the presumption of negligence arises; the rule, however, 
is modified by the right of each carrier handling freight to relieve itself 
of liability by proof showing that absence of negligence on its part, 
and further proof tending to detect the guilty party. Congress in- 
tended to give to the shipper a direct and ready remedy for the collec- 
tion of his damage, and places upon the carrier the burden of locating 
the particular company guilty of the wrong and to set aside the pre- 
sumption that the injury resulted from the act of the last carrier. It 
was further intended to annul the stipulation, almost universally found 
in bills of lading, which limits the liability of each successive connecting 
carrier to damages resulting upon its own line, and in all cases, to 
throw the burden of exonerating itself from liabihty upon the carrier.^ 

The liability imposed by the "Carmack Amendment" was not to 
impose upon the initial carrier a liabihty for its own conduct dif- 
ferent from or greater than that imposed upon it by the common law, 
but to impose upon it in favor of the shipper the hability to him under 
the common law incurred by its connecting carriers.' 

The "Carmack Amendment" renders void the terms of the ship- 
ping receipt, which provides that the shipper should assume all risk 
and expense of feeding, watering, bedding and etherise caring for the 
live stock while in cars, yards, pens or elsewhere, and should load and 
unload the same at his own expense and risk. The carrier under the 
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common law is primarily liable for all damages caused by its failure to 
feed, water, properly load and unload, and otherwise cars for live 
stock while in its possession, and it cannot under the ' ' Carmack Amend- 
ment" make a valid contract shifting its liability to the shipper.* 

The liablity imposed by the ' ' Carmack Amendment ' ' on the origi- 
nal carrier from point of origin to point of destination, is inclusive of 
that which is caused by neglect as well as of that caused by positive 
act.^ 

1. Adams Express Co. v. Cronlnger (1913), 226 U. S. 491, 57 L. Ed. 314, 319, 33 Sup. 
Ct. Rep. 148; St. Louis & S. F. Rd. Co. v. Zickafoose (Okla. 1913), 135 Pac. 406; 

-Atlantic C. L. Rd. Co. v. Sandlin (Fla. 1918), 78 So. 666. 

2. Pecos & N. T. Ry. Co. v. Meyer (Tex. 1913), 155 S. W. 309, 314. 

3. Stevens & Russell v. St. Louis S. W. Ry. Co. (Tex. 1915), 178 S. W. SiQ, 813. 

4. Chicago, R. I. & G. Ry. Co. v. Scott (Tex. 1912), 156 S. W. 294, 297. 

5. Lewis Poultry Co. v. New York C. Rd. Co. (Me. 1918), 105 Atl. 109. 



2005-H. Liability of the initial caerieb for damages sustained by 

REASON OF delay TO PROPERTY TRANSPORTED IN INTERSTATE AND 
FOREIGN COMMERCE. 

See "Liability of the initial carrier for damages sustained by 
reason of delay to property transported in interstate and foreign com- 
merce," Section 2015, post. 

2005-1. Liability of initial carrier foe loss, damage, or injury to 
propbety while the same is in the custody of a water 

CAEEIEE. 

Section 20 (11) of the Interstate Commerce Act contains the fol- 
lowing proviso : 

That if the loss, damage, or injury occurs while the property is in the custody of 
a carrier hy water the liability of such carrier shall he determined by and under the laws 
and regulations applicable to transportation by water, and the liability of the initial 
carrier shall be the same as that of such carrier by water.^ 

This provision of the Act legalizes Section 8 of the Carriers ' Uni- 
form Bill of Lading which provides as follows : 

Except in cases of diversion from rail to water route, which is provided for in 
section 2 hereof, if all or any part of said property is carried by water over any part 
of said route, such water carriage shall be performed subject to the liabilities, limita^ 
tions, and exemptions provided by statute and to the conditions contained in this bill of 
lading not inconsistent with such statutes or this section, and subject also to the condi- 
tion that no carrier or party in possession shall be liable for any loss or damage resulting 
from the perils of the lakes, sea, or other waters; or from explosion, bursting of boilers, 
breakage of shafts, or any latent defect in hull, machinery or appurtenances; or from 
collision, stranding, or other accidents or navigation, or from prolongation of the voyage. 
And any vessel carrying any or all of the property herein described shall have the liberty 
to call at intermediate ports, to tow and be towed, and assist vessels in distress, and to 
deviate for the purpose of saving life or property. 

The term "water carriage" in this section shall not be construed as including light- 
erage across rivers or in lake or other harbors, and the liability for such lighterage 
shall be governed by the other section of this instrument. 

If the property is being carried under a tariff which provides that any carrier or 
carriers party thereto shall be liable for loss from perils of the sea, then as to such 
carrier or carriers the provisions of this section shall be modified in accordance with 
the provisions of the tariff, which shall be treated as incorporated into the conditions of 
this Bill of Lading. 

See "Limitation of vessel owner's liability in foreign commerce," 
Section 2009, post. 

1. See discussion in Black & White River Transportation Co. v. Missouri P. Ry. Co. 
(1915), 37 I. C. C. Rep. 244, with reference to the establishment of joint through 
routes and rates with water carriers where the rail carriers objected to so doing. 
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2005-J. Limited-liability provisions of Section 20 op the Act not 

APPLICABLE TO THE CARRIAGE OF BAGGAGE, 

Section 20 (11) of the Interstate Commerce contains the following 
proviso : 

That the provisions hereof respecting liability for full actual loss, dapiage, or injury, 
notwithstanding any limitation of liability or recovery or representation or agreement or 
release as to value, and declaring any such limitation to be unlawful and void, shall not 
apply, first, to the baggage carried on passenger trains or boats, or trains or boats carry- 
ing passengers; * * * _ 

See "Limited-liability provisions of Section 20 of the Act not 
applicable to the carriage of baggage," Section 2007, post. 

2005-K. Limited-liability provisions of Section 20 of the Act inap- 
plicable TO PROPERTY, OTHER THAN ORDINARY LIVE STOCK, 
WHERE RATES DEPENDENT UPON DECLARED VALUATION ARE AU- 
THORIZED OR REQUIRED BY THE INTERSTATE COMMERCE COM- 
MISSION. 

Section 20 (11) of the Interstate Commerce Act contains the fol- 
lowing proviso : 

That the provisions hereof respecting liability for full actual loss, damage, or 
injury, notwithstanding any limitation of liability or recovery or representation or agree- 
ment or release as to value, and declaring any such limitation to be unlawful and void, 
shall not apply, * * * second, to property, except ordinary live stock, received for 
transportation concerning which the carrier shall have been or shall hereafter be ex- 
pressly authorized or required by order of the Interstate Commerce Commission to estab- 
lish and maintain rates dependent upon the value declared in writing by the shipper 
or agreed upon in writing as the released value of the property, in which case such 
declaration or agreement shall have no other effect than to limit liability and recovery 
to an amount not exceeding the value so declared or released, and shall not, -so far as 
relates to values, be held to be a violation of section ten of this Act^ to regulate com- 
merce, as amended; * * * . 

See "Rates dependent upon a declared or released valuation as 
authorized or required by the Interstate Commerce Commission," Sec- 
tion 2013, post. 

1. Section 10 of the Act relates to penalties and forfeitures for violations thereof. 



2005-L. Limited-liability provisions of Section 20 inapplicable to 

LIVE stock, other THAN "ORDINARY LIVE STOCK." 

The provisions of Section 20 (11) of the Interstate Commerce 
Act respecting liahihty for full actual loss, damage, or inquiry, and 
declaring any limitation thereof to be unlaAvful and void, are appli- 
cable to ordinray live stock, but do not apply to Uve stock for special 
uses. The act defines the term "ordinary live stock" as follows: 

The term "ordinary live stock" shall include all cattle, swine, sheep, goats, horses, 
and mules, except such as are chiefly valuable for breeding, raising, show purposes, or 
other special uses. 

See "Limited-liability provisions of Section 20 of the Act govern- 
ing the transportation of live stock," Section 2006, post. 



2005-M. COXSTITUTIONALITY OF PROVISIONS OF SECTION 20 OF THE AcT 

GOVERNING INITIAL CARRIER'S LIABILITY. 

See "Constitutionality of provisions of Section 20 of the Act gov- 
erning initial carrier's liability, and limitation of carrier's liability, 
for loss, damage, or injury to property transported in interstate or for- 
eign commerce," Section 2018, post. 
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2005-N. Limited-liability peovisions of Section 20 of the Act applic- 
able TO peopeety eeceived foe teanspoetation feom any 
POINT IN THE United States to a point in an adjacent foe- 

BIGN COUNTEY. 

The "Carmack Amendment," enacted in 1906, provided as follows : 

That any common carrier, railroad, or transportation company receiving property 
for transportation from a point in one state to a point in another state shall issue a 
receipt or bill of lading therefor, and shall be liable to the lawful holder thereof for any 
loss, damage, or injury to such property caused by it or by any common carrier, rail- 
road, or transportation company to which such property may be delivered or over whose 
line or lines such property may pass, and no contract, receipt, rule, or regulation shall 
exempt such common carrier, railroad, or transportation company from the liability 
hereby imposed. 

The provision was extended by the "Cummins Amendment," 
effective June 2, 1915, so as to include and apply to property received 
for transportation "from any point in the United States to a poimt in 
an adjacent foreign country.'' 



2005-O. The liability peovisions op Section 20 of the Act do not 

APPLY TO COMMEECE BETWEEN THE UnITED StATES AND NON- 
ADJACENT FOEEIGN COUNTEIES. 

A domestic carrier is not liable for loss occasioned by the negli- 
gence of a foreign carrier or for transportation to foreign countries, 
but only as to commerce between the states and territories within the 
United States.^ 

In Hamlen S Sons Co. v. Illinois C. Rd. Co.^ Mr. District Judge 
Trieber stated: "As the defendant had never published or filed with 
the Interstate Commerce Commission a through rate to Buenos Aires, 
it was neither required nor could it make a through rate without violat- 
ing the Interstate Commerce Law. Southern Railroad Go. v. Reid, 222 
U. S. 424, 441, 32 Sup. Ct. 140, 56 L. Ed. 257.. The bills of lading 
expressly provide that the carrier issuing the same only issued them 
on its own behalf over its own lines, and as agent for the connecting 
lines, without a joint, but several, liability, and as the Carmack amend- 
ment applies only to transportation between the states, and not to 
foreign countries the defendant is clearly not liable under the bill of 
lading, even if it had been the initial carrier which had issued the bill 
of lading, which it was not , except for the car from Pennsylvania. ' ' 

In In Re The Cummins Amendment^ the Commission stated: "3. 
Does the amendment to the act apply to export and import shipments 
to and from foreign countries not adjacent to the United States? 

"This must be answered in the negative, in view of the fact that, 
while specifically stating that its terms shall apply to property received 
for transportation from certain points to certain other points, it makes 
no reference to shipments from a point in the United States to a point 
in a nonadjacent foreign country, or from a nonadjacent foreign coun- 
try to a point in the United States." 

1. Aldrich v. Atlantic C. L. Rd. Co. (S. C. 1916), 89 S. E. 315. 

2. Hamlen & Sons Co. v. Illinois C. Rd. Co. (1914), 212 Fed. Rep. 324, 326, et seq., cited 
in Brunswick-Balke-Collender Co. v. Toledo, S. & M. Ry. Co. (1917), 44 I. C. C. Rep. 
598, 600. 

3. In Re The Cummins Amendment (1915), 33 I. C. C. Rep. 692, 693, cited in, Bruns- 
wick-Balke-Collender Co. V. Toledo, S. & M. Ry. Co. supra. 
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2005-P. Statute not applicable to foreign commerce to countries 

NOT ADJACENT WHERE THE INLAND RAIL MOVEMENT IS WHOLLY 

WITHIN ONE State. 

Under the "Carmack Amendment" making tlie initial carrier 
liable for loss or damage caused by its own or the line of a connecting 
carrier, as to shipments "from a point in one state to a point in an- 
other state, and forbidding exemption from such liability, the word 
' ' state ' ' refers to a state of the Union and not to a foreign country, and 
the amendment has, therefore, no application to a shipment received 
in Texas to be carried via Galveston to Bremen, Germany/ 

In Brunswick-Baike-Collender Co. v. Toledo S. & M. Ry. Go.^ the 
Commission stated: "It is clear from the wording of the pertinent 
provisions of these acts of Congress, considered as of the time of their 
taking effect, that when the shipment in question moved, during the 
year 1913, the initial carrier receiving property at a point in the United 
States for transportation to a foreign country was not liable for loss, 
damage, or injury thereto when caused by carriers parties to the trans- 
portation beyond our ports or borders. While it is true that this ship- 
ment moved from a point in. one state to a point in another state of the 
United States in reaching the port of export, its essential character was 
that of 'foreign commerce' or property received for transportation to 
an adjacent foreign country; and that Congress did not regard the 
Carmack amendment as applicable to such shipments may be inferred 
from the fact above indicated that the provisions of that amendment 
were extended by the Cummins amendment to specifically apply to 
commerce to an adjacent foreign country. In Hamlen & Sons Go. v. 
Illinois Central R. R. Co., 212 Fed. 324, a case involving somewhat 
similar questions, the United States district court for the eastern dis- 
trict of Arkansas stated: 

"* * * as the Carmack amendment applies only to transportation between the 
states, and not to foreign countries, the defendant Is clearly not liable under the bill of 
lading, even if it had been the initial carrier which had issued the bill of lading." 

See "Limitation of vessel owner's liability in foreign commerce," 
Section 2009, post. 

1. Houston, E. & W. T. Ry. Co. v. Inman (Tex. 1911), 134 S. W. 275, 277. 

2. Brunswick-Balke-CoUender Co. v. Toledo S. & M. Ry. Co. (1917), 44 I. C. C. Rep. 
598, 600. See also. In Re The Cummins Amendment (1915), 33 I. C. C. Rep. 682, 693. 



2005-Q. Liability provisions of Section 20 of the Act do not extend 

TO TRAFFIC NOT YET DELIVERED INTO THE POSSESSION OF THE 
CARRIER FOR TRANSPORTATION. 

Obviously, property intended for shipment is not impressed with 
the character of interstate commerce until the same is received by the 
carrier for transportation as such. Therefore, until the shipment is 
at least offered to the carrier for transportation it does not bear the 
relationship of a common carrier toward such property. 

The provisions of the "Carmack Amendment" do not render the 
initial carrier liable for loss or injury to cattle occurring before the 
same were unloaded and resulting from their escape from the stock 
pen of the carrier at the point of origin.^ 
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Where goods are merely delivered to a carrier or deposited in its 
warehouse and are not to be transported until further orders from the 
owner, the carrier's liability is that of a warehouseman or bailee only.'' 

1. St. Louis, I. M. & S. Ry. Co. v. Jones (Ark. 1910), 125 S. W. 1025, 1029. 

2. Wilson V. International Ry. Co. 160 N. Y. Supp. 367; Louisville & N. Rd. Co. v. 
United States 39 Ct. CI. 405, cited in, In the Matter of Bills of Lading (1919), 52 
I. C. C. Rep. 671, 704. 



2005-R. Liability op initial careieb foe the issuance of a bill of 

LADING WITHOUT RECEIVING GOODS COVERED THEREBY. 

Section 22 of the Federal Bill of Lading Act^ provides as follows : 

That if a bill of lading has been issued by a carrier or on his behalf by an agent 
or employee the scope of whose actual or apparent authority includes the receiving of 
goods and issuing bills of lading therefor for transportation in commerce among the sev- 
eral states and with foreign nations, the carrier shall be liable to (a) the owner of goods 
covered by a straight bill subject to existing right of stoppage in transitu, or, (b) the 
holder of an order bill, who has given value in good faith, relying upon the description 
therein of the goods, for damages caused by the nonreceipt by the carrier of all or part 
of the goods or their failure to correspond with the description thereof in the bill at 
the time of its issue. 

For forms of domestic and export bills of lading prescribed by 
the Interstate Commerce Commission, see "Forms of bills of lading 
prescribed by the Interstate Commerce Commission for use in inter- 
state and foreign commerce," Section 2016-W, post. 

1. Federal Bill of Lading Act, Section 22. An Act relating to bills of lading in inter 
state and foreign commerce, approved August 29, 1916, (39 Stat. L. 538). 



2005-S. Status of initial caebier's liability where goods are held in 

TRANSIT BECAUSE OF INTEEEUPTED TRANSPOETATION. 

Where goods are held at an intermediate point because of inter- 
rupted transportation and not at the instance of the owner of the goods, 
the liability of the initial carrier is the same as if there had been no 
stoppage in transit. In In the Matter of Bills of Lading'^ the Commis- 
sion stated: "As has been said with respect to the liability of the car- 
rier as a warehouseman of goods while they are in transit : The owner 
loses sight of his goods when he delivers them to the first carrier and 
has no means of learning their whereabouts until he or the consignee 
is informed of their arrival at destination. At each successive point of 
transfer from one carrier to another they are liable to be placed in 
warehouses, or to be delayed by the accumulation of freight or other 
causes and exposed to loss by fire or theft. Superadded to these risks 
are the dangers of loss by collusion, quite as imminent while the "goods 
are thus stored at some point unknown to the owner as while they are 
in actual transit. As a general rule, the starting of the goods under 
such circumstances should be held to be a mere incident to the trans- 
portation, and they should be under the protection of the rule which 
makes the carrier liable as an insurer from the time the owner transfers 
their possession to the first carrier until they are delivered to him at 
the end of the route. McDonald v. The Railroad, 34 N. Y. 497 ; see also 
Lewis v. Chesapeake S 0. Ry. Co., 47 W. Va. 656; Southard v. 2Iinne- 
apolis, St. P. £ S. S. M. Ry. Co., 60 Minn., 382." 

1. In the Matter of Bills of Lading (1919), 52 I. C. C. Rep. 671, 704. 
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2005-T. Stoppixg car in transit to receive additional lading does 

NOT IMPAIR THE SHIPPER 's RIGHT AGAINST THE INITIAL CARRIER 

UNDER Section 20 of the Act. 

Where the bill of lading issued by the initial carrier of an interstate 
shipment provides that additional goods may be loaded into the cars at 
points on the connecting lines, the stopping of the cars at such line to 
receive the goods does not amount to a delivery to the shipper, so as to 
•deprive him of his remedy under the "Carmack Amendment" against 
the initial carrier for loss or damage caused by the connecting carrier/ 

1. De winter & Co. v. Texas C. Rd. Co. (N. Y. 1912), 135 N. Y. Supp. 893, 897. 



2005-U. Initial carrier liable under Section 20 of the Act, on an 

INTERSTATE SHIPMENT, REGARDLESS OF THE CHARACTER OF THE 
CONNECTING CARRIER. 

Where the initial carrier accepts goods for transportation from a 
point in one State to a point in another State it is liable under the 
"Carmack Amendment" for damage to the goods resulting from the 
act of the connecting carrier although the line of the initial carrier lies 
wholly within the State of the origin of the traffic.^ 

1. Shultz V. Skaneateles Rd. Co., 122 N. Y. Supp. 445. 



2005-V. LlABILITT OF INITIAL CARRIER WHERE TRAFFIC IS DIVERTED WRONG- 
FULLY BY THE CONNECTING CARRIER. 

Where a connecting carrier causes damage to an interstate ship- 
ment by the wrongful diversion of the same, the shipper may, under the 
"Carmack Amendment" recover for such damage of the initial carrier.^ 

1. Kemendo v. Fruit Dispatch Co. (Tex. 1910), 131 S. W. 73, 79. 



2005-W. Liability of the initial carrier where the connecting car- 
rier DIVERTS A SHIPMENT WITH ITS CONSENT. 

Where an interstate shipment is specifically routed over the lines 
of connecting carrier by the shipper, and the connecting carrier in con- 
junction with the initial carrier, alters the routing and diverts the ship- 
ment in such a way as to result in the loss of the same the initial carrier 
is liable under the ' ' Carmack Amendment. ' '^ 

1. Drake v. NashviUe C. & St. L. Rd. Co. (Tenn. 1911), 148 S. W. 214, 218. 



2005-X. Initial carrier not liable where the traffic is diverted by 

THE connecting CARRIER TO A POINT BEYOND THAT SHOWN IN 
THE BILL OF LADING AND WITHOUT THE CONSENT OF THE INITIAL 
CARRIER. 

The Uniform Bills of Lading, prescribed by the Interstate Com- 
merce Commission for use in interstate and foreign commerce, pro- 
vides as follows : 

Sec. 8. It this bill of lading is issued on the order of the shipper, or his agent, 
in exchange or in substitution for another bill of lading, the shipper's signature to the 
prior bill of lading as to the statement of value or otherwise, or election of common 
law or bill of lading liability, in or in connection with such prior bill of lading, shall 



129 LIMITATION OF COMMOlSr CAEEIEK's LIABILITY [§2005 

be considered a part of this bill of lading as fully as if the same were written or 
made in or in connection with this bill of lading. 

Sec. 9. Any alteration, addition, or erasure in this bill of lading which shall 
be made without an indorsement thereof hereon, signed by the agent of the carrier 
issuing this bill of lading, shall be without effect, and this bill of lading shall be enforce- 
able according to its original tenor. 

Defendant, initial carrier received a shipment of shingles at Sisco, 
Wash., to be carried to Kankakee, 111. Defendant transported the 
same to Minnesota Transfer in an ordinary bos car and delivered the 
shingles to the connecting carrier, which road, without the knowledge 
of defendant initial carrier, transferred the shingles to open gondola 
cars and forwarded the cars to Kankakee. Thereafter, and before the 
arrival of the cars at Kankakee, plaintiff sold the shingles and, without 
notice to defendant, instructed the delivering carrier to divert the ship- 
ment to a point in New Jersey. HELD, the initial carrier was not 
liable for any damages to the shingles occurring while they were en 
route from Kankakee to the New Jersey point, for while the initial car- 
rier by the "Carmack Amendment" is liable for loss or damage caused 
by connecting carriers, that liability cannot be extended to lines beyond 
the destination fixed in the bill of lading.^ 

Where an interstate shipment of live stock from Nevada to Ken- 
tucky was stopped in Illinois, the original bill of lading surrendered, the 
stock transferred to other cars, mingled with other stock, and shipped 
to destination under new bill of lading, it was held, in the absence of 
showing of a violation of the interstate commerce law, the carrier 
issuing the new bill of lading became the initial carrier to destination.^ 

Where vegetables were billed from and shipped to points in the 
same State, and were not intended for another State, but after the car 
arrived at destination the shipper entered into a new agreement with 
another company to ship to another State, this could not relate back 
to the origin of original shipment and change its character so as to 
hold the initial carrier liable for damages while in the possession of 
the latter, under the "Carmack Amendment.'" 

In Missouri, K. S T. Ry. Go. of Texas v. Ward*' the United States 
Supreme Court held that the terms of the original bill of lading for 
an interstate shipment issued under the "Carmack Amendment" of 
1906, which governs the entire transportation, could not be altered 
by a second bill of lading issued by a connecting carrier, since the 
latter was already bound to transport the shipment at the rate and 
upon the terms named in the original bill of lading, and the accept- 
ance by the shipper of the second bill was, therefore, without consid- 
eration and was void. 

See "Liability of initial carrier under a through hill of lading on 
an interstate shipment cannot he altered hy the issuance of a second 
hill of lading hy a connecting carrier." Section 2005-FF, post. 

QUAERE: Under the decision of the United States Supreme 
Court in Missouri, K. <f T. Ry. Co. of Texas v. Ward, supra, holding 
that the terms of the original bill of lading for an interstate ship- 
ment governs the entire transportation from point of origin to des- 
tination, and that the same could not be altered by a connecting car 
rier, no valid reconsignment can be effected on basis of the through 
rate from the original point of origin to the new or substituted desti- 
nation, in the absence of special tariff authority to the contrary, unless 
the consent of the initial carrier to such extended transportation is 
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indorsed on the original bill of lading in accordance with the stipula- 
tions therein, and the only rate which may legally be applied on a 
reshipment is the combination of rates on the reshipping point. It is 
clear that, if the authority to reship the property is consented to by the 
initial carrier indorsed on the bill of lading, that this action amounts 
to an innovation in the original contract of shipment, and, therefore, 
there being a valid reconsignment, the freight charges are properly 
based upon the through rate from the original point of origin to the 
substituted destination, and not the combination of rates on the re- 
shipping point. However, it is equally clear that upon the failure of 
the shipper to obtain the prior consent of the initial carrier by proper 
indorsement as required by the terms of the bill of lading, there can 
be no valid reconsignment in the legal acceptation of that term, and 
that when the traffic reaches the destination provided for in the orig- 
inal bill of lading the original transportation contract is fully executed 
as far as the carrier is concerned and the charges must be assessed on 
basis of the rates from the point of origin to the point of destination 
named in the original bill of lading. If subsequently, the goods are 
reshipped to another destination the latter movement, being separate 
and independent from the original movement, is under a new contract 
of shipment and the rate applicable to such subsequent movement is 
the rate from the reshipping point to the new destination. In other 
words, in the absence of the shipper obtaining the consent of the initial 
carrier to the reconsignment there are in fact, and by operation of 
law, two separate and independent movements governed by separate 
rates, and this is true, even though the reshipment was effected by a 
connecting carrier before the property reached the first destination 
named in the original bill of lading. In other words, no technical 
"reconsignment," as that term is used in its legal acceptation, can be 
effected without the consent of the initial carrier. 

See "Status of transportation within a State of traffic originating 
at a point without the State, or intended for idtimate delivery at a 
point without the State, where the State movement is under a new hill 
of lading, or contract of shipment, and the traffic is not unloaded at 
the intermediate point." Section 400-D, ante. 

1. Parker-BeU Lumber Co. v. Great N. Ry. Co. (Wash. 1912), 124 Pac. 389, 390. 

2. LouiavUle & N. Rd. Co. v. Johnson (Ky. 1918), 206, S. W. 638. 

3. Bracht v. San Antonio & A. P. Ry. Co. (Mo. 1919), 209 S. W. 579, affirmed, Bracht 

V. San Antonio & A. P. Ry. Co. (1921), 65 L. Ed. 173 U. S Sup. Ct. 

Rep 

4 Missouri, K. & T. Ry. Co. of Texas v. Ward (1917), 244 U. S. 383, 37 Sup. Ct. Rep. 
617, 61 L. Ed. 1213. 



2005- Y. Initial carrier not liable for goods sold by the delivering 

CARREEB to SATISFY ACCRUED TRANSPORTATION CHARGES. 

The initial carrier is not liable under the "Carmack Amend- 
ment," making it answerable for loss of any interstate shipment 
occurring on the line of the connecting carrier, where the loss com- 
plained of arises from the sale of the goods by the latter carrier to 
satisfy freight charges after the consignee has negligently failed to 
call for them and the connecting carrier has placed them in its ware- 
house.^ 

1. Norfolk & W. Ry Co. v. Stuart Draft Co. 109 Va. 184, 188, 63 S. B. 415. 
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2005-Z. Initial carrier exempt from liability for loss or damage 

RESULTING FROM THE ACT OF GoD, THE PUBLIC ENEMY, OR 
OTHER VIS MAJOR. 

The "Carmack Amendment" does not have the effect of making 
the initial carrier liable for loss or damage occurring on the line of 
the connecting carrier where such loss or damage results from the 
act of God or the public enemy/ 

>. Cleveland, C. C. & St. L. Ry. Co. v. Hayes (Ind. 1913), 102 N. E. 34, 39. 



2005-AA. Status of the initial carrier's liability where the lia- 
bility OF THE CONNECTING OR DELIVERING CARRIER HAS 
CHANGED TO THAT OF A WAREHOUSEMAN. 

Where the connecting carrier of an interstate shipment has ter- 
minated its functions as a common carrier and has assumed the rela- 
tion of a warehouseman, the initial carrier is not liable, under the 
"Carmack Amendment" for the failure of the connecting carrier to 
deliver the goods to the shipper.^ 

The initial carrier is not liable for damages accruing on a con- 
necting line where the terminal carrier notified the consignee of the 
arrival of the shipment and it was not removed within the 48 hours 
free time, as the initial carrier's liability thereafter for the acts of 
the terminal carrier was that of a warehouseman, in view of the pro- 
visions of the bill of lading.^ 



1. Louisville & N. Rd. Co. v. Brewer (Ala. 1913), 62 So. 698. 

2. Briggs Hardware Co. v. Aroostock Valley Rd. Co. (Me. 1918), 104 Atl. 8. 



2005-BB. Liability of initial carrier where the delivering carrier 

GAVE NO NOTICE TO THE SHIPPER OF THE REFUSAL OF THE 
.SHIPMENT BY THE CONSIGNEE, AND THE SHIPMENT IS DE- 
STROYED BY FIRE WHILE IN THE POSSESSION OF THE DELIVER- 
ING CARR.IER. 

A carload of whiskey was shipped from a point in Kentucky to a 
point in Georgia and the bill of lading issued to the order of the con- 
signor with instructions to notify the consignee. On arrival of the 
goods the consignee was notified and refused to accept them. The 
delivering carrier gave no notice of this refusal to the consignor and. 
placed the goods in its depot building where they were destroyed by 
fire. HELD, That under the "Carmack Amendment" making the 
initial carrier liable for loss or damage on the line of the connecting 
carrier, the initial carrier in this case was liable for the loss of the 
whiskey, as under the circumstances it was still in interstate "trans- 
portation" within the meaning of that term as used in the Interstate 
Commerce Act.^ 

If, under the Interstate Commerce Act, the initial carrier may be 
liable for the failure of the final carrier to notify the consignor of the 
nonacceptance by the consignee, it is only where it was the duty of the 
final carrier to so notify the consignor.^ 

1. Nashville C. & St. L. Ry. Co. v. Dreyfuss-Weil Co. (Ky. 1912), 150 S. W. 321, 432. 

2. Markowitz v. New York C. Rd. Co. 172 N. Y. Supp. 233. 
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2005-CC. Liability or an initial caeeiek eor the weongful deliveet 
OE misdeliveey op an interstate shipment by the deliv- 

EEING CAEEIEE. 

Under the "Carmack Amendment" the initial carrier of an inter- 
state shipment is liable for a misdelivery by the terminal carrier.^ 

Where the shipment involved transportation between points in 
different states over the lines of several connecting railroads engaged 
as common carriers, and a conversion was committed by the last car- 
rier by making a wrongful delivery of the goods, the holder of the biU 
of lading had an option to sue the initial carrier under the provisions 
of the "Carmack Amendment"; and where the holder of the bill of 
lading obtained a judgment for the conversion against the initial car- 
rier alone, the judgment not being one against the last carrier, it will 
amount to such liquidation of the demand between those parties as to 
render it subject to garnishment at the suit of a creditor of the holder 
of the bill of lading.^ 

1. KinR V. Barbarin (1917). 249 Fed. Rep. 303; Kemper MiU Co. v. Missouri P. Ry. 
Co. (Mo. 1916), 186 S. W. 8. 

2. Southern Ry. Co. v. Hodgson Bros. Co. (Ga. 1919), 98 S. E. 541. 



2005-DD. Liability of cakeiek to eefund prepaid peeight chaeges. 

When the bUl of lading of an interstate shipment contains a con- 
dition that the amount of any loss or damage for which the carrier is 
liable "shall be computed on the basis of the value of the property, 
being the bona fide invoice price, if any, to the consignee, including the 
freight charges, if prepaid, at the place and time of shipment," it is 
proper for the judge to instruct the jury that if the carrier was liable", 
the plaintiff was entitled to recover the freight paid by him as a part 
of his damages.^ 

1. Carr v. Pennsylvania Rd. Co. (N. J. 1916), 96 Atl. 588. 



2005-EE. Liability op initial caeeiee poe seizitee op goods by mili- 
taey atjthoeity at the instance op the connecting 
caeeiee. 

In Chicago & E. I. Rd. Co. v. Collins Produce Co.^ the United 
States Supreme Court, per Mr. Justice Clarke, stated : ' ' The common- 
law principle making the common carrier an insurer is justified by the 
purpose to prevent negligence or collusion between dishonest carriers 
or their servants and thieves or others, to the prejudice of the shipper, 
who is, of necessity, so remote from his property, when in transit, 
that proof of such collusion or negligence, when existing, would be 
difficult if not impossible. Coggs v. Bernard, 2 Ld. Eaym. 909, 92 Eng. 
Eeprint, 107 ; Riley v. Home, 5 Bing. 210 Eng. Reprint, 1044, 2 Moore 
& P. 331, 30 Revised Eep. 576. The obligation to transport and to de- 
liver is so exceptional and absolute in character that the relation of 
the carrier to the shipper was characterized in New York C. Rd. Co. v. 
Lochwood, 17 Wall. 357, 21 L. Ed. 527, 10 Am. Neg. Cas. 624, as so par- 
taking of a fiduciary character as to require the utmost fairness and 
good faith on its part in dealing with the shipper and in the discharge 
of its duty to him; and so lately as Americam Exp. Co. v. Mullins, 
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212 U. S. 311, 53 L. Ed. 525, 29 Sup. Ct. Eep. 381, 15 Ann. Cas. 536, 
this court declared that if a carrier, by connivance or fraud, permit- 
ted a judgment to be rendered against it for property in its charge, 
such judgment could not be involved as a bar to a suit by a shipper. 

' * These decisions, a few from many, illustrate the character of the 
relation of trust and confidence which must be sustained between a 
common carrier and a shipper. It rests at bottom upon a commercial 
necessity and public policy which would be largely defeated if the car- 
rier were permitted by false representations, or by representations 
which, though not intentionally false, were not known to be true, to 
procure the appropriation by military or other authority of property in 
its custody, as the jury found was done in this case, and thereby defeat 
its obligation to carry and deliver." 

1. Chicago & B. I. Rd. Co. v. Collins Produce Co. (1919), 249 U. S. 186, 39 Sup. Ct. 
Rep. 189, 63 L. Ed. 552, 555. 

2005-FF. Liability op the initial carrier under a through bill of 

LADING ON AN INTERSTATE SHIPMENT CANNOT BE ALTERED BY 
THE ISSUANCE OF A SECOND BILL OF LADING BY A CONNECTING 
CARRIER. 

In Missouri, K. & T. Ry. Co. of Texas v. Ward^ the United States 
Supreme Court, per Mr. Justice Brandeis, stated: "The purpose of the 
Carmack Amendment has been frequently considered by this court. 
It was to create in the initial carrier unity of responsibility for the 
transportation to destination. Atlantic Coast Line R. Co. v. Riverside 
Mills, 219 U. S. 186, 55 L. Ed. 167, 31 L. R. A. (N. S.) 7, 31 Sup. Ct. Rep. 
164; Northern P. R. Co. v. Wall, 241 U. S. 87, 92, 60 L. Ed. 905, 907, 36 
Sup. Ct. Rep. 493. And provisions in the bill of lading inconsistent 
with that liability are void. Norfolk S W. R. Co. v. Dixie Tobacco Co. 
228 U. S. 593, 57 L. Ed. 980, 33 Sup. Ct. Rep. 609. While the receiving 
carrier is thus responsible for the whole carriage, each connecting 
road may still be sued for damages occurring on its line ; and the lia- 
bility of such participating carrier is fixed by the applicable valid 
terms of the original bill of lading. The bill of lading required to be 
issued by the initial carrier upon an interstate shipment governs the 
entire transportation. The terms of the original bill of lading were 
not altered by the second, issued by the connecting carrier. As ap- 
pellants were already bound to transport the cattle at the rate and 
upon the terms named in the original bill of lading, the acceptance by 
the shipper of the second bill was without consideration and was 
void. 

"The railway companies contend that while the Carmack Amend- 
ment makes the receiving carrier pay for all liability incurred by the 
connecting lines, the question of whether there is any such liability 
or not must be determined by references to the separate contracts of 
each participating carrier, and not to the contract of the initial car- 
rier alone. If, as contended, a shipper must, in order to recover, first 
file his 'verified claim' with the connecting carrier who caused the 
injury, as provided in a separate bill of lading issued by such carrier, 
the shipper would still rest under the burden of determining which of 
the several successive carriers was at fault. Such a construction of the 
Carmack Amendment would defeat its purpose, which was to re- 
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lieve shippers of the difficult, and often impossible, task of deter- 
mining on which of the several connecting lines the damage occurred. 
For the purpose of fixing the liabiltity, the several carriers must be 
treated, not as independent contracting parties, but as one system; and 
the connecting lines become in effect mere agents, whose duty it is to 
forward the goods under the terms of the contract made " by theii 
principal, the initial carrier. Atlantic Coast Line R. Co. v. Riverside 
Mills, 219 U. S. 186, 206, 55 L. Ed. 167, 182, 31 L. R. A. (N. S.) 7, 31 
Sup. Ct. Eep. 164; Galveston, H. & 8. A. R. Co. v. Wallace, 223 U. S. 
481, 491, 56 L. Ed. 516, 523, 32 Sup. Ct. Rep. 205. 

"The railway companies also contend that the acceptance of the 
second bill of lading operated as a waiver of all rights thereafter 
accruing under the first. The record discloses no evidence of inten- 
tion to make such a waiver and there was no consideration for it. Fur- 
thermore, as stated in Georgia, F. S A. R. Co. v. Blish Mill Co., 241 U. 
S. 190, 197, 60 L. Ed. 948, 952, 36 Sup. Ct. Rep. 541, 'the parties could 
not waive the terms of the contract under which the shipment was 
made pursuant to the Federal Act. * * * ^ different view would 
antagonize the plain policy of the act and open the door to the very 
abuses at which the act was aimed.' 

"Judgment affirmed." 

See "Initial carrier not liable where the traffic is diverted by the 
connecting carrier to a poimt beyond that shown in the bill of lading 
and without the consent of the initial carrier," Section 2005-X, ante. 

1. Missouri, K. & T. Ry. Co. of Texas v. Ward (1917), 244 V. S. 383, 37 Sup. Ct. Rep. 
617, 61 L. Ed. 1213, 121.5. 



2005-GG. Status or a switching cakeieb perfoeming a service as agent 

FOE THE INITIAL CAEEIEE. 

Where a railroad company furnished the cars for an interstate 
shipment of stock and by its agent signed bills of lading, it is deemed 
the initial carrier, even though the cars after being loaded were trans- 
ported by a belt line to the track of such railroad company.^ 

1. Utz V. Chicago, B. & Q. Rd. Co. (Mo. 1918). 208 S. W. 640. 



2005-HH. When the liability of the initial carrier ceases. 

Under the "Carmack Amendment" an initial carrier by rail is lia- 
ble for all intermediate carriers, including an express carrier, at the 
end of the transit, until the goods are received at their destination, 
and the express carrier delivered as agent of initial carrier x>j rail.^ 

The liability as initial carrier of an interstate carrier of freight, 
which, by mistake of the consignor, carried the shipment to Woodruff, 
S. C, instead of Woodford, S. C, ended with delivery at Woodruff, 
where the consignor corrected the mistake.^ 

1. Vogel V. Delaware L. & W. Rd. Co. (Wis. 1919), 171 X. W. 198. 

2. Jeffcoat v. Atlantic C. L. Rd. Co. (S. C. 1918). 96 S. E. 616. 
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2005-11. Initial cakeiee of an intrastate shipment not liable fob 
damages sustained to the peoperty after the same is ee- 

SHIPPED IN INTERSTATE COMMERCE UNDER A NEW BILL OF 
LADING. . 

In Bracht v. San Antonio & A. P. Ry. Go.^ the opinion of the 
United States Supreme Court, delivered by Mr. Justice McReynolds, 
was as follows: "June 10, 1918, the petitioner delivered to respond- 
ent Railway Company at Ingleside, Texas, a carload of vegetables 
consigned to himself at Dallas, Texas, a point off its lines, where he in- 
tended to sell them. He accepted a bill of lading upon the face of 
which was plainly printed — 'for use only between points within the 
state of Texas.' It contained no reference to a diversion of reship- 
ment, and the record discloses no rule or regulation by the state 
statutes or authorities oii that subject. 

"The car moved over respondent's road to Waco, and then over 
the M. K. & T. Railway to Dallas, where it appears to have arrived 
promptly, with contents in good condition. Upon petitioner's request, 
made after such arrival, the M. K. & T: Railway forwarded the car to 
Kansas City over its own lines, took up the original bill of lading 
and issued an interstate one, acknowledging receipt of the vegetables at 
Dallas. When the car reached Kansas City the contents were in bad 
condition, and thereupon petitionpr sued respondent as the initial 
carrier claiming a right to recover damages under the Carmack Amend- 
ment to the Interstate Commerce Act. 

"The court below held that the provisions in interstate tariffs 
permitting reconsignment or change of destination did not apply ; that 
the carrier only agreed to transport to Dallas, and was not liable for 
damage sustained beyond that point. 

"Respondent's contract appears to have related only to a move- 
ment between points in the same state. It had no notice or reason to 
suppose that the freight would pass beyond the destination specified. 
The original undertaking was an intrastate transaction, subject, of 
course, to any applicable rules and regulations prescribed by state 
authority. The record discloses none; and we are unable to say, as 
matter of Federal law, that the tariff schedules for interstate ship- 
ments, or the provisions of the Interstate Commerce Act, constituted 
part of the agreement. The general principles announced in Gulf, C. 
(& 8. F. R. Go. V. Texas, 204 U. S. 403, 411, 51 L. Ed. 540, 545, 27 
Sup. Ct. Rep. 360. are applicable. Railroad Commission v. Worthing- 
ton, 225 U. S. lOi, 56 L. Ed. 1004, 32 Sup. Ct. Rep. 653; Texas S N. 
0. R. Go. V. Sabine Tram Go., 227 U. S. Ill, 57 L. Ed. 442, 33 Sup. Ct. 
Rep. 229, and similar cases, are not controlling. They involved con- 
troversies concerning carriage between points in the same state which 
was really but part of an interstate or foreign movement reasonably 
to be anticipated by the contracting parties — a recognized step to- 
wards a destination outside the state. The distinctions are elucidated 
in Texas S N. 0. R. Go. v. Sabine Tram Go. Here neither shipper nor 
respondent had in contemplation any movement beyond the point spec- 
ified, and the contract between them must be determined from the 
original bill of lading and the local laws and regulations. 
"Affirmed." 

See "Status of transportation unthin a State of traffic originating 
at a point without the State, or intended for ultimate delivery at a 
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point without the State, where the State movement is under a new bill 
of lading, or contract of shipment, and the traffic in not wnloaded at the 
intermediate point/' Section 400-D, ante. 

1. Bracht v. San Antonio & A. P. Ry. Co. (1921), 65 L. Ed. 173, — U. S.— . —Sup. Ct. 
Rep. — . 



2005-JJ. An action against the initlal caeeiek undee Section 20 of 
THE Act is not one bjedeessible undee section 9 of such 
statute. 

In Galveston E. S S. A. Ry. Co. v. Wallace,^ the United States 
Supreme Court, per Mr. Justice Lamar, stated: "The question as to 
whether the plaintiff was entitled to recover the value of the goods at 
Lowell, or, as provided in the bill of lading, at the point of shipment, 
is suggested in one of the briefs. No such issue was made in the 
lower court, nor is it referred to in any of the many assignments of 
error involving the construction and constitutionality of the Carmack 
amendment to the Hepburn bill of 1906, providing that where goods 
are received for shipment in interstate commerce, the initial carrier 
shall be liable for damages caused by itself or connecting carriers, and 
making void any contract of exemption against such liability. 34 Stat, 
at L. 584, chap 3591, U. S. Comp. Stat. Supp. 1909, p. 1149. 

"1. The jurisdiction of the state court was attacked, first, on the 
ground that section 9 of the original act of 1887 provided that persons 
damaged by a violation of the statute 'might make complaint before 
the Commission * * * or in any district or circuit court of the 
United States.' 24 Stat, at L. 379, chap. 104, U. S. Comp. Stat. 1901, 
p. 3154. 

"It was contended that Tea;as & P. R. Co. v. Abilene Cotton Oil Co., 
204 U. S. 426, 51 L. Ed. 553, 27 Sup. Ct. Rep. 350, 9 A. & E. Ann. Cas. 
1075, ruled that this jurisdiction was exclusive, and from that it was 
argued that no suit could be maintained in a state court on any cause 
of action created either by the original act of 1887 or by the amend- 
ment of 1906. But damage caused by failure to deliver goods is in no 
way traceable to a violation of the statute, and is not, therefore, within 
the provisions of sections 8 and 9 of the act to regulate commerce. 
Atlantic Coast Line R. Co. v. Riverside Mills, 219 U. S. 208, 55 L. Ed. 
179, 31 L. R. A. (N. S.) 7, 31 Sup. Ct. Rep. 164." 



1. Galveston H. & S. A. Ry. Co. v. WaUace (1912), 223 U. S. 481, 32 Sup. Ct. Rep 
205, 56 L. Ed. 516, 522. 



2005-KK. Initial caeeiee's liability is not affected by the accept- 
ance OF INTEESTATE TEAFFIC BOUTEU BY THE SHIPPEE OVER A 
ROUTE NOT ORDINARILY USED BY THE CAEREKR. 

In Norfolk £ W. Ry. Co. v. Dixie Tobacco Co.^ the opinion of the 
United States Supreme Court, delivered by Mr. Justice Holmes, is as 
follows: "This is an action brought by the defendant in error to 
recover for damages to tobacco shipped by it on the railroad at Bed- 
ford City, Virginia, to Marshall, Texas. The plaintiff got a verdict 
and judgment, which was affirmed by the supreme court of appeals 
(111 Va. 813, 69 S. E. 1106), the case having been taken there on the 
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ground that the act of June 29, 1906 * * * amending section 20 
of the act to regulate commerce, of February i, 1887, * * * is un- 
constitutional. This section requires any common carrier receiving 
property for transportation from a point in one state to a point in 
another to issue a receipt or bill of lading for the same ; makes the re- 
ceiving carrier liable for loss caused by any common carrier in transitu; 
and provides that no contract shall exempt it from the liability thus 
imposed. 

"The bill of lading stipulated that no carrier should be liable for 
damages not occurring on its portion of the through route. There was 
evidence that the tobacco was damaged after it left the railroad com- 
pany's hands; and the defendant asked an instruction that if the jury 
believe that it delivered the tobacco in good order to the next carrier 
the verdict should be in its favor. This instruction was refused and 
the defendant excepted. There was evidence also that the plaintiff 
chose the route for the tobacco, being partly by sea, and a different 
one from that which the railroad would have adopted, which would have 
been all rail. The railroad had no through route or rate established 
with the line of steamers by which the tobacco went. Instructions were 
asked and refused, subject to exception, that the bill of lading con- 
trolled, and that the above statute, so far as it attempts to invalidate 
limitations or liabiliies like that quoted above, is void. 

"The supreme Court of appeals followed the ruling in Atlantic 
Coast Line R. Co. v. Riverside Mills, 219 U. S. 186, 55 L. Ed. 167, 31 
L. R. A. (N. S.) 7, 31 Sup. Ct. Rep. 164 (to which may be added Gal- 
veston H. d S. A. R. Co. V. Wallace, 223 U. S. 481, 56 L. Ed. 516, 
32 Sup. Ct. Rep. 205), as conclusive. The plaintiff in error contends 
that these cases may be distinguished on the ground that in both of 
them it was to be presumed that the carrier was a voluntary party to 
a through route and rate, whereas here the stipulation against lia- 
bility beyond its line, and the fact that it had no through route with 
the steamship company, exclude that presumption. It argues that 
as it was bound to accept goods destined beyond its line for delivery 
to the next carrier, and was required by the statute to give a through 
billing of lading. If, on such compulsory acceptance, it is made an- 
swerable for damages done by others, its property is taken without 
due process of law. But in the former case there was the same stip- 
ulation in the bill of lading, and the supposed through routes were 
only presumed. In the second ease the carrier is spoken of as vol- 
untarily accepting goods for a point beyond its line; but there, too, 
there was the same attempt to limit liability, and in the present case the 
acceptance was voluntary in the same degree as in that. There is no 
substantial distinction between the earlier decisions and this. Judg- 
ment aflSrmed." 

1. Norfolk & W. Ry. Co. v. Dixie Tobacco Co. (1913), 228 U. S. 593, 57 L. Ed. 980. 
981, 33 Sup. Ct. Rep. 609. 



2005-LL. Meaning of the term "lawful holder" of the bill of 

LADING. 

In Pennsylvania Rd. Co. v. Olivit Bros.^ the United States Supreme 
Court, per Mr. Justice McKenna, stated: "The first question involves 
the Carmack Amendment; and, considering it, the court of errors 
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and appeals decided that 'any lawful holder of a bill of lading issued 
by the initial carrier pursuant to the Carmack Amendment * * * 
upon receiving property for interstate transportation, may maintain 
an action for any loss, damage, or injury to such property caused by 
any connecting carrier to whom the goods are delivered.' (88 N. J. L. 
235, 96 Atl. 588.) Citing Adams Exp. Co. v. Croninger, 226 U. S. 491, 
57 L. Ed. 314, 44 L. R. A. (X. S.) 257, 33 Sup. Ct. Rep. 148. 

"We are not prepared to say that a contest of this view is friv- 
olous, and the motion to dismiss is denied. Besides, it is contended 
that the shipments having been in interstate commerce, they are sub- 
ject to and governed by the Interstate Commerce Act. 

"Coming to the merits of the question, however, we concur with 
the court of errors and appeals in its construction of the Carmack 
Amendment. It provides: 'That any common carrier * * * re- 
ceiving property for transportation from a point in one state to a 
point in another state shall issue a receipt or bill of lading therefor 
and shall be liable to the lawful holder thereof for any loss, damage, 
or injury to such property caused by it * * *.' 

"The crucial words are 'lawful holder.' Defendant contends that 
they mean 'the owner or someone shown to be duly authorized to act 
for him in a way that would render any judgment recovered in such 
an action against the carrier res adjudicata in any other action. ' And 
section 8 of the Interstate Commerce Act is referred to as fortifying 
such views. It provides that 'such common carrier shall be liable to 
the person or persons injured' in consequence of any violations of 
the act. 

"To accept this view would make section 8 contradict the Car- 
mack Amendment (section 20), it having only a general purpose, where- 
as the purpose of the amendment is special and definitely expresses the 
lawful holder of the bill of lading to be the person to whom the carrier 
shall be liable 'for any loss, damage, or injury' to property caused 
by it. Adams Exp. Co. v. Croninger, supra." 

Section 42 of the Federal Bill of Lading Act contains the following 

definition :" 

"Holder" of a blU means a person who has both actual possession of such bin and 
a right of property therein. 

1. Pennsylvania Rd. Co. v. Olivit Bros. (1917), 243 U. S. 574, 37 Sup. Ct. Rep. 468, 61 
L. Ed. 908. 912: Pennsylvania Rd. Co. v. Carr (1917), 243 XJ. S. 587, ?7 i=!up Ct 
Rep. 472, 61 L. Ed. 914. 

2. Federal Bill of Lading Act, approved August 29, 1916. (39 Stat. L. 538.) 



2005-MM. Sectiox 20 of the Act not applicable to traffic from 

POINTS IN AN adjacent FOREIGN COUNTRY TO POINTS IN THE 

United States. 

The "Cummins Amendment" to the Interstate Commerce Act does 
not relate to traffic moving from points in an adjacent foreign country 
to points in the United States.* 

1. Heated Car Service Regulations (J 918), 50 I. C. C. Rep. 620, 623. 
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2006. Limited-liability provisions of Section 20 of the Act governing 

the transportation of live stock. 



2006-A. General application of LiMiTED-UABiLiTy provisions to live 

STOCK. 

By the terms of the proviso of Section 20 (11) of the Interstate 
Commerce Act, the provisions thereof respecting liability of the initial 
carrier for the full actual loss, damage, or injury notwithstanding 
any limitation of liability or recovery or representation or agreement 
or release as to value, and declaring any such limitation to be unlawful 
and void, does not apply to "ordinary live stock." 

Section 20 (11) of the Act provides that the term "ordinary live 
stock" shall include all cattle, swine, sheep, goats, horses, and mules, 
except such as are chiefly valuable for breeding, racing, show pur- 
poses, or other special uses. 

As to such live stock as are chiefly valuable for breeding, racing, 
show purposes, or other special uses, and which are not comprehended 
within the definition of "ordinary live stock," the carrier may main- 
tain rates dependent upon a declared value as authorized or required 
by the Interstate Commerce Commission. 

The maintenance by carriers of rates on ordinary live stock in 
terms of value subsequent to the amendment of the Act by the "Cum- 
mins Amendment" of August 9, 1916, was unlawful.^ In view of 
the "Cummins Amendment" referred to, the Commission cannot au- 
thorize or sanction rates on ordinary live stock which are dependent 
upon value.'' 

In In the Matter of Express Rates, Practices, Accounts, and Rev- 
enues,^ the Commission stated: "Respecting ordinary live stock as the 
term is defined in the amendment of August 9, 1916, it is urged by 
protestants that the maintenance of different rates for animals of the 
same class, according to the value of each, is by the amendment pro- 
hibited, and in support thereof they direct attention to the following 
expression in the report of the Senate Committee on Interstate Com- 
merce which accompanied the bill: 

" 'With respect to ordinary live stock as defined in the bill, there can be no rate 
dependent either upon agreed or released value, and in the event of loss or damage, the 
carrier must respond for the actual value of the property. The carrier will be per- 
mitted to make such rate on ordinary live stock as will compensate for the service, 
including liability, but the rate cannot vary according to the value of each animal that 
may be loaded into a car. There will remain the right on the part of the carrier to 
classify different kinds of animals within the definition of ordinary live stock, but when 
so classified there can be no lawful variance in rates because one carload of such ani- 
mals may be more valuable than another.' 

"They contend that rates for the transportation of ordinary live 
stock should be stated in cents per 100 pounds without reference to 
the value. 

"Petitioners do not propose rates for the transportation of or- 
dinary live stock dependent upon agreed or released value. They say 
that they have the right to maintain existing rates which are depend- 
ent upon the actual value of the live stock ; and for the transportation of 
live stock, except that which is chiefly valuable for breeding, racing, 
show purposes, or other special uses, they apparently plan to continue 
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their present rates. By way of illustration, the rates now applicable 
to shipments of horses are predicated upon a maximum value of $200 
per head. If the value exceeds that sum an additional charge is made 
for the excess value, which charge varies with the distance the ship- 
ment moves. 

"The purpose of the amendment of August 9, 1916, as stated in 
the report of the Senate Committee on Interstate Commerce, was — 

" 'to restore the law of full liability as it existed prior to the Carmack amendment of 
1?06, so that when property is lost or damaged in the course of transportation under 
such circumstances as to make the carrier liable recovery is had for full value or on 
the basis of full value.' 

" It is clearly the purpose of the Cummins amendment, as amended, 
to invalidate all limitations of liability for loss, damage, or injury 
to ordinary live stock caused by the initial carrier or by another car- 
rier to which shipment may be delivered or which may participate in 
transporting it, notwithstanding any representation or agreement or 
release as to value. While it does not appear to be the purpose of 
petitioners to attempt a limitation of liability, a continuance of the 
present method of stating rates for ordinary live stock would require 
a representation of the value, which is declared to be unlawful. 

"The act, as amended, fixes upon the carrier liability for the fuU 
actual loss, damage, or injury caused by it to ordinary live stock and 
invalidates any limitation or attempted limitation of that liability, 
wherever or in whatever form it is found. Ordinary live stock is 
excepted from the property as to which we are empowered to authorize 
or require the establishment of rates dependent upon declared or re- 
leased value. If rates on ordinary live stock dependent upon declared 
value could lawfully be maintained without authorization by the Com- 
mission there might and probably would be instances in which conflict 
would arise as between the liability imposed by the act upon the carrier 
and the prohibitions of section 10 of the act affecting shippers. We 
cannot, in view of the provisions of the law authorize or sanction such 
rates upon ordinary live stock ; neither can they lawfully be maintained 
upon any other character of traffic except under authorization duly 
granted by the Commission. Under such authority both shipper and 
carrier are fuUy protected and the full spirit of the law is observed. 

"The shipper or lawful holder of the receipt or bill of lading for 
ordinary live stock should be free to press his claim for recovery in full 
for loss, damage, or injury caused by the carrier, and rates for the 
transportation of such live stock may not be stated in a manner to re- 
quire a representation of the value. This is not saying that value may 
not be considered and duly weighed as an element- in determining what 
reasonable rates shall be established. 

"As to live stock the order herein will dpply only to that which is 
chiefly valuable for breeding, racing, show purposes, or other special 
uses. 

"An order will be entered authorizing the maintenance of existing 
express rates dependent upon the declared or released value of the 
property transported, except ordinary live stock, also authorizing the 
form of express receipt to be used." 

In Williams Co. v. Hartford S N. Y. Transportation Co.* the 
Commission stated: "Under the Act, as now amended, we cannot fairly 
or effectively differentiate between released rates and rates based on 
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actual value, for the reason that the carriers can have no knowledge of 
the actual value except as declared by the shipper. In view of the 
fact that the rates assailed require a declaration of value by the ship- 
per, and were published without our authority, we are of the opinion 
that they are unlawful." 

A shipping receipt binding the shipper to attend to the unloading, 
feeding and watering of live stock and to assume the risks incident 
thereto, is rendered void by the "Carmack Amendment.''^ 

In a suit for injury to live stock in interstate commerce, the Inter- 
state Commerce Act and the decisions thereunder control as to the 
carrier's liability.^ 

1. Wilson & Co. V. Chicago, M. & St. P. Ky. Co. (1918), 50 I. G. C. Rep. 126, 129. 

2. Live Stock Classification (1917), 47 I. C. C. Rep. 335, 344. For the validity o£ valu- 
ation rates on live stock prior to the passage of the second Cummins Amendment 
of August 9, 1916, see National Society of Record Associations v. Aberdeen & R. 
Rd. Co. (1916), 40 I. C. C. Rep. 347; Cincinnati, N. 0. & T. R. Ry. Co. v. Rankin 
(Ky. 1913), 156 S. W. 400. 402; Southern Ry. Co. v. Bynum (Ala. 1915), 69 So. 
820, 821; Shay v. Union P. Rd. Co. (Utah 1915), 153 Pac. 31; Donovan v. Wells 
Fargo & Co. (Mo. 1915), 177 S. W. 839; Missouri P. Ry. Co. v. Harper Bros. (1912), 
201 Fed. Rep. 671; Con. Rul. Bui., Rule 496, (July 3, 1916). 

3. In the Matter of Express Rates. Practices, Accounts, and Revenues (1917), 43 I. C. C. 
Rep. 510, 512, et seq. cited in, Williams Co. v. Hartford & N. Y. Transportation Co. 
(1918), 48 I. C. C. Rep. 269, 273. 

4. Williams Co. v. Hartford & N. Y. Transportation Co. (1918). 48 I. C. C. Rep. 269, 274. 

5. Chicago, R. I. & G. Ry. Co. v. Linger (Tex. 1913), 156 S. W. 298. 

6. Atchison. T. & S. F. Ry. Co. v. Ward (Tex. 1913). 159 S, W. 375. 379. 



2006-B. Section 20 of the Act supersedes the common-law rule 

REGARDING LIABILITY OF THE CARRIER FOR NEGLIGENT DELAY IN 
THE TRANSPORTATION OF LIVE STOCK. 

The Act of Congress, known as the ' ' Hepburn Act, ' ' imposing lia- 
bility upon the initial carrier, when engaged in interstate commerce^ 
"for any loss, damage or injury" to an interstate shipment "caused 
by it or by any common carrier, railroad, or transportation company, 
to which such property may be delivered, or over whose lines it may 
pass," supersedes the common-law rule regarding negligent delay in 
the transportation of live stock; and its provisions may be invoked, 
when the proof shows its applicability, though not averred in any 
pleading filed in the case.^ 

Where an action against a carrier for negligent delay in an inter- 
state shipment of live stock, it is shown that the shipment was under 
a special written contract, signed by the shipper and based upon a re- 
duced rate, made in consequence of the terms of such contract, and 
that such rate had been published and filed with the Interstate Com- 
merce Commission, in accordance with the Federal Laws and the regu- 
lations of such Commission. HELD, That in the absence of proof of 
such fraud oppression, attempted rebating, or unlawful billing, as 
would avoid the contract, that the terms of such contract governed 
the liability of the carrier, and that the failure of the shipper to comply 
with certain provisions thereof where such provisions are not shown 
to be unreasonable in the particular case, will avoid the liability of the 
carrier.^ 

1. Karr v. Baltimore & O. Rd. Co. (W. Va. 1915), 86 S. E. 43. 

2. St. Louis & S. F. Rd. Co. v. Taliaferro (Okla. 1916). 156 Pac. 359. 
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2006-C. Liability of cakriee foe loss of live stock teanspoeted 

TO A FAIE OE EXPOSITION" FOE EXHIBITION THEEEAT AT FULL 

taeiff eate and eettjened by caeeiee feee of chaege. 

Where an interstate carrier issued a circular and published a gen- 
eral order providing that all shipments of hogs intended for exhibition 
at fairs and expositions should be carried thereto at the full tariff 
rates, but that, if returned in 30 days, they should be returned free 
from further freight charges, on presentation of the paid freight bill 
showing that the shipment moved over the carrier's lines on the first 
movement, and of a certificate from the proper officers of the fair, 
showing that the hogs had been regularly exhibited and had not changed 
ownership, and thereafter a hog was shipped to a fair on the car- 
rier's line, for the purpose of exhibition, and the shipper complied in 
all respects vsdth this order, and the carrier accepted the hog for re- 
turn shipment in accordance with the agreement to return it free 
from further freight charges, and, while in course of transportation, 
the hog received injuries which caused its death, the shipper, if the 
injuries resulted from negligence of the carrier, was not bound by an 
arbitrary prearranged valuation upon such property, printed in a bill 
of lading issued to him, acknowledging receipt of the hog for return 
shipment free of additional freight charges, and he was entitled to re- 
cover full damages for the loss sustained by him by reason of such 
negligence.^ 

A mere general limitation in a bill of lading as to value of prop- 
erty shipped amounting to no more than an arbitrary preadjustment of 
value, will not serve to exempt the carrier from liability for the true 
value, if the property be destroyed by negligence of the carrier.^ 

1. De Bow V. Vicksburgh S. & P. Ry. Co. (Ga. 1918), 95 S. E. 261. 

2. Ibid; Central of Ga. Ry. Co. v. Hall, 124 Ga. 322, 52 S. B. 679. 

2006-D. Validity of limited-liability peovisions in eeceipts, bills 
OF lading, and conteacts of shipment in inteestate and 

FOEEIGN COMMEECE. 

See "Validity of limited-liability provisions in receipts, bills of lad- 
ing, and contracts of shipment in interstate and foreign commerce," 
Section 2016, post. 

2006-E. Validity of limited-liability peovisions in classifications 

AND TAEIFFS OE EATE SCHEDULES. 

See "Validity of limited-liability provisions in classifications and 
tariffs or rate schedules," Section 2017, post. 

2007. Limited-liability provisions of Section 20 of the Act not applic- 
able to the carriage of baggage. 

2007-A. B.IGGAGE CAEEIED ON PASSENGER TEAINS OR BOATS IS NOT GOV- 

EENED BY THE LIMITED-LIABILITY PROVISIONS OF THE AcT. 

Section 20 (11) of the Interstate Commerce Act, {as amended 
August 9, 1916), contains the following proviso: 

That the provisions hereof respecting liability for full actual loss, damage, or in- 
jury, notwithstanding any limitation of liability or recovery or representation or agree- 
ment or release as to value, and declaring any such limitation to be unlawful and void, 
shall not apply, first, to baggage carried on passenger trains or boats, or trains or boats 
carrying passengers; 
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2007-B. Limitation of liability on baggage must be shown in pub- 
lished TARIFFS FILED WITH THE InTEESTATE COMMERCE COM- 
MISSION. 

A limitation as to the baggage liability of an interstate carrier, 
based upon the requirement to declare its value when more than $100 
and pay an excess charge, is a regulation determinative of the rate 
to be charged and affecting the service to be rendered to the passenger 
within the meaning of the Act to Regulate Commerce, which requires 
regulations of that character to be filed and posti'd in accordance with 
its provisions as a part of the carrier's tariff schedules.^ 

In Boston cB M. Rd. Co. v. Hooker,^ the United States Supreme 
Court, per Mr. Justice Day, stated: "It is to be observed that the 
schedules are required to state, among other things, in naming certain 
charges, 'all other charges which the Commission may require, all 
privileges or facilities granted or allowed, and any rules or regula- 
tions which in anywise change, alter, or determine any part or the 
aggregate of such aforesaid rates, fares, and charges, or the value of 
the service rendered to the passenger, shipper, or consignee.' The 
question then is, did the limitation as to liability for baggage based 
upon the requirement to declare its value when more than $100 was to 
be recovered, come within that provision? 

"It seems to us that the ordinary signification of the terms used 
in the act would cover such requirements as are here made for the 
amount of recovery for baggage lost by the carrier. It is a regula- 
tion which fixes and determines the amount to be charged for the car- 
riage in view of the responsibility assumed, and it also affects the value 
of the service rendered to the passenger. Such requirements are spoken 
of, in decisions dealing with them, as regulations ; as, a common carrier 
'may prescribe regulations to protect himself against imposition and 
fraud, and fix a rate of charges proportionate to the magnitude of the 
risks he may have to encounter.' York Mfg. Co. v. Illinois C. R. R. Co., 
3 Wall. 107, 112, 18 L. Ed. 170, 171. 'It is undoubtedly competent for 
carriers of passengers, by specific regulations, distinctly brought to the 
knowledge of the passenger, which are reasonable in their character, 
and not inconsistent with any statute or their duties to the public, to 
protect themselves against liability, as insurers, for baggage exceeding 
a fixed amount in value, except upon additional compensation propor- 
tioned to the risk. And in order that such regulations may be practi- 
cally effective and the carrier advised of the full extent of its responsi- 
bility, and, consequently, of the degree of precaution necessary upon 
its part, it may rightfully require, as a condition precedent to any 
contract for the transportation of baggage, information from the pas- 
senger as to its value; and if the value thus disclosed exceeds that 
which the passenger may reasonably demand to be transported as bag- 
gage without extra compensation the carrier, at its option, can make 
such additional charges as the risk fairly justifies.' New York C. d 
H. R. R. Co. V. Fraloff, 100 U. S. 24, 25 L. Ed. 531, 533. 

"Mr. Justice Brewer, sitting in the Circuit Court, in Ames v. 
Union P. R. Co., 64 Fed. 165, 178, thus defined the term 'regulation:' 
'Within the term "regulation" are embraced two ideas; one is the 
mere control of the operation of the roads, prescribing the rules for 
the management thereof — matters which affect the convenience of the 
public in their use. Regulation, in this sense, may be considered as 
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purely public in its character, and in no manner trespassing upon the 
rights of the owners of railroad. But within the scope of the word 
"regulation" as commonly used, is embraced the idea of fixing the 
compensation which the owners of railroad property shall receive for 
the use thereof; and when regulation in this sense is attempted, it 
necessarily affects the property interests of the railroad owners ; and 
it is "regulation" in this sense of the term.' 

' ' Turning to the act itself we think the conclusion that this Umita- 
tion is a regluation required to be filed by the act 'is strengthened by 
section 22, which provides: 'But before any common carrier, subject to 
the provisions of this act, shall issue any such joint interchangeable 
mileage tickets with special privileges, as aforesaid, it shall file with 
the Interstate Commerce Commission copies of the joint tariffs of 
rates, fares, or charges on which such joint interchangeable mileage 
tickets are to be based, together with specifications of the amount of 
free baggage permitted to he carried under such tickets, in the same 
manner as common carriers are required to do with regard to other 
joint rates by section 6 of this act.' This section would indicate that 
Congress thought that section 6 of the act had to do with specifications 
of the amount of baggage which would be carried free, and that such 
regulations should be filed under the requirement of section 6 to which 
it referred. 

"This conclusion is further strengthened by the action of the 
Interstate Commerce Commission, in requiring by its Tariff Circular 
No. 15-A, entitled, 'Kegulations Governing the Construction and Filing 
of Freight Tariffs and Classification and Passenger Fare Schedules,' 
effective April 15, 1908, and in force at the time of the loss here in 
question, that : 

" '34. Tariffs shall contain, in the order named: 

" '(g) Rules and regulations which govern the tariff, the title 
of each rule or regulation to be shown in bold type. Under this head 
aU of the rules, regulations, or conditions which in any way affect the 
fares named in the tariff shall be entered * * * These rules shall in- 
clude * * * the general baggage regulations, and also schedule of 
excess-baggage rates, unless such excessive-baggage rates are shown 
in tariff in connection with the fares. ' 

"This requirement is a practical interpretation of the law by the 
administrative body having the enforcement in charge, and is entitled 
to weight in construing the act. 

"The act of June 18, 1910, defining, in section 1, the duties of 
carriers to make just and reasonable regulations affecting, among other 
things, the carrying of personal, sample, and excess baggage, may be 
noted in passing. This statute was before the Commission in a case 
involving such regulations. Regulations Restricting the Dimensions 
of Baggage, 26 Inters. Com. Rep. 292. Concerning it the Commission, 
by Clark, Chainnan, said: 

" 'Prior to June 18, 1910, the act to regulate commerce contained 
no specific provision relating to the interstate transportation of bag- 
gage, except in connection with the issuance of joint interchangeable 
mileage tickets. The Commission had, however, under authority of 
section 6, required carriers to publish and file their general baggage 
regulations and their schedules of excess baggage rates. Section 1 was 
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amended on the date named, the amendment, insofar as it is mater- 
ial, reading as follows : 

" * "It is hereby made the duty of all common carriers subject to 
the provisions of this act to restablish, observe, and enforce * * * 
just and reasonable regulations and practices affecting classifications 

* * * the manner and method of presenting, marking, packing and de- 
livering property for transportation, the facilties for transportation 

* * * the carrying of personal, sample, and excess baggage." ' 

"And it is to be observed that the Commission considers its 
requirement with reference to including baggage regulations in the 
tariff schedules, quoted above, as adequate, for the same provisions 
appear in its current circular. 

"We are therefore of the opinion that the requirement published 
concerning the amount of the liability of the defendant, based upon 
additional payment where baggage was declared to exceed $100 in 
value, was determinative of the rate to be charged, and did affect the 
service to be rendered to the passenger, as it fixed the price to be paid 
for the service rendered in the particular case, and was, therefore, a 
regulation within the meaning of the statute." 

Insufficiency or defective certification of a carrier's applicable tar- 
iff schedules on file with the Interstate Commerce Commission, which 
were admitted in evidence by the Trial Court, could not justify a State 
Appellate Court in arbitrarily disregarding such schedules when pas- 
ing upon the question whether or not the carrier had limited its lia- 
bility for the baggage of an interstate passenger to a specified sum 
unless a greater value is declared and excess charges paid.' 

1. Boston & M. Rd. Co. v. Hooker (1914), 233 U. S. 97, 58 L. Ed. 868, 34 Sup. Ct. Rep. 526. 

2. Ibid. 

3. New York C. & H. R. Rd. Co. v. Beaham (1916), 242 U. S. 148, 37 Sup. Ct. Rep. 43, 
61 L. Ed. 210. 

2007-C. Effect of baggage-liability provisions of a published 

TARIFF. 

In Boston & M. Rd. Co. v. Hooker,^ the United States Supreme 
Court, per Mr. Justice Day, stated: "By permitting the baggage regu- 
lation including the excess valuation rate, to be filed and become part 
of the tariff schedules, the rule of the common law that the carrier 
becomes an insurer of the safety of baggage against accidents not the 
act of God or the public enemy or the fault of the passenger was not 
changed. The effect of such filing is to permit the carrier by such 
regulations to obtain commensurate compensation for the responsibility 
assumed for the safety of the passenger's baggage, and to require the 
passenger, whose knowledge of the character and value of his baggage 
is peculiarly his own, to declare its value and pay for the excess amount. 
There is no question of the reasonableness or propriety of making such 
regulations, which would be binding upon the passenger if brought to 
his knowledge in such wise, as to make an agreement or what is tanta- 
mount thereto. This much is conceded by the learned counsel for the 
plaintiff in error. The liability of a carrier under the Interstate Com- 
merce Act was said, in the Croninger Case to be (aside from the respon- 
sibility for the default of a connecting carrier) 'not beyond the lia- 
bility imposed by the common law, as that body of law applicable to 
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carriers has been interpreted by this Court as well as many Courts 
of the states. ' And in that case it was laid down as the estabhshed rule 
of common law 'as declared by this Court in many cases that such a car- 
rier may be a fair, open, just, and reasonable agreement limit the 
amount recoverable by a shipper in case of loss or damage to an agreed 
value made for the purpose of obtaining the lower of two or more rates 
of charges proportionate to the amount of the risk. ' And see the pre- 
vious cases in this Court there cited. But the effect of the regula- 
tions, filed as required, giving notice of rates based upon values then the 
baggage to be transferred was of a higher value than $100, and the 
delivery and acceptance of the baggage without declaration of value 
or notice to the carrier of such higher value, charges the carrier with 
liability to the extent of $100 only. 

' ' The language of the regulation filed reads : Baggage liability is 
limited to personal baggage not to exceed $100 in value, etc., unless a 
greater value is declared, etc. We have said that this limitation does 
not relieve from the insurer's liability when the loss occurs otherwise 
than by negligence, and we thiak applies equally when negligence of the 
carrier is the cause of loss, as is found in this case. The effect of the 
filing gives the regulation as to baggage the force of a contract 'deter- 
mining' baggage liability. In Hart v. Pennsylvania R. Co. 112 U. S. 
331, 28 L. Ed. 717, 5 Sup. Ct. Rep. 151, followed in the later cases in 
this court, it was held that a recovery may not be had above the amount 
stipulated though the loss results from the carrier 's negligence. ' The 
carrier must respond for negligence up to that value. ' The discussion 
and conclusion reached in the Croninger and Carl Cases, leave nothing 
to be said on this point. This rule is recognized in New York {Tewer v. 
North German Lloyd 8. S. Co., 186 N. Y. 151, 8 L. E. A. (N. S.) 199, 
78 N. E. 864, 9 Ann. Cas. 909, 20 Am. Neg. Rep. 701; Gardiner v. New 
York C. S E. R. R. Co., 201 N. Y. 387, 34 L. R. A. (N. S.) 826, 94 N. 
E. 876, Ann. Cas. 1912B, 281). 

"If the charge filed were reasonable, the only attack that could 
be made upon such regulation would be by proceedings contesting 
their reasonableness before the Interstate Commerce Commission. 
While they were in force they were equally binding upon the railroad 
company and all passengers whose baggage was transported by car- 
riers in interstate commerce. This being the fact, we think the limita- 
tion of liability to $100 fixed the amount which the plaintiff could re- 
cover in this case, and there was error in affirming the recovery for 
the full value of the baggage, in the absence of a declaration of such 
value and payment of the additional amount required to secure liability 
in the greater sum." 

1. Boston & M. Rd. Co. v. Hooker (1914), 233 U. S. 97, 34 Sup. Ct. Rep. 526, 58 L. Ed. 
868, 879. 



2007-D. Receipt of cabeier for baggage of passenger. 

A railway carrier receiving a passenger's baggage for interstate 
transportation is not required to give any other receipt than the custom- 
ary baggage check by the provisions of the Interstate Commerce Act, 
Section 20, as amended by the "Carmack Amendment" of June 29, 
1906, that a railway company receiving property for transportation 
in interstate commerce shall issue a receipt or bill of lading therefor.* 
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In Boston & M. Rd. Co. v. Hooker' Mr. Justice Day. in delivering 
the opinion of the United States Supreme Court, stated: "We do not 
think the requirement of the Carmack Amendment, that a railway 
company receiving property for transportation in interstate commerce 
shall issue a receipt or bill of lading therefor, required other receipt 
than baggage checks, which it is shown were issued, when the baggage 
was received in this case. When the amendment was passed Congress 
well knew that baggage was not carried upon bills of lading, and that 
carriers had been accustomed to issue checks upon receipt of baggage. 
We do not think it was intended to require a departure from this prac- 
tice when the matter was placed under regulation by schedules filed and 
subject to change for unreasonableness upon application to the Com- 
mission. Such checks are receipts and there is no special requirement 
in the statute as to their form. It is doubtless in the power of the 
Interstate Commerce Commission to make requirements as to the 
checks or receipts to be given for baggage if that subject needs regula- 
tion." 

1. Boston & M. Rd. Co. v. Hooker (1914i, 233 U. S. 97, 34 Sup. Ct. Rep. 526, 58 L. Ed. 
868, 879. 

2. Ibid. 



2007-E. Meastjke of eights and liabilities of passenger and carrier 

IN CASE OF loss OF BAGGAGE IN INTERSTATE TRANSPORTATION. 

The rights and liabilities of an interstate passenger and a carrier 
in case of loss or damage depend upon Federal legislation, the agree- 
ment between the parties and common law principles, as accepted and 
enforced in Federal tribunal.' 

1. New York C. & H. R. Rd. Co. v. Beaham' (1916), 242 U. S. 148, 37 Sup. Ct. Rep. 43, 
61 L. Ed. 210. 



2007-F. A PASSENGER IS BOUND BY TARIFF PROVISIONS LIMITING THE CAR- 

RIER'S LIABILITY FOR LOSS OB DAMAGE TO BAGGAGE IN INTER- 
STATE TRANSPORTATION. 

In New York C. & H. R. Rd. Co. v. Beaham" the United States 
Supreme Court, per Mr. Justice McReynolds, stated: "And the car- 
rier is entitled to the presumption that its business is being conducted 
lawfully. Southern Exp. Co. v. Byers, 240 U. S. 612, 614, 60 L. Ed. 825, 
827, L. R. A. 1817 A, 197, 36 Sup. Ct. Eep. 410 ; Cincinnati, N. 0. S T. 
P. R. Go. V. Ranlcln, 241 U. S. 319, 326, 60 L. Ed. 1022, 1025, L. R. A. 
1917A, 265, 36 Sup. Ct. Rep. 555. In the circumstances disclosed, ac- 
ceptance and use of the ticket sufficed to establish an agreement prima 
facie valid which limited the carrier's liability. Mere failure by the 
passenger to read matter plainly placed before her could not overcome 
the presumption of assent. New York, C. & E. R. R. Co. v. Fraloff, 100 
U. S. 24, 27, 25 L. Ed. 531, 533; Th& Kensington, 183 U. S. 263, 46 L. Ed. 
190, 22 Sup. Ct. Eep. 102 ; Fonseca v. Cunard S. 8. Co., 153 Mass. 553, 
12 L. R. A. 340, 25 Am. St. Rep. 660, 27 N. E. 665. 

"In order to determine the liability assumed for baggage it was 
proper to consider applicable tariff schedules on file with the Inter- 
state Commerce Commission ; and the carrier had a Federal right not 
only to a fair opportunity to put these in evidence, but also that, when 
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before the court, they should be given due consideration. Southern 
Exp. Co. V. Byers, 240 U. S. 614, 60 L. Ed. 827, L. R. A. 1917A, 197, 36 
Sup. Ct. Kep. 410; Kansas City Southern R. Co. v. Jones, 241 U. S. 
181, 60 L. Ed. 943, 36 Sup. Ct. Rep. 513. After their admission in evi- 
dence by the trial court the schedules could not be disregarded arbi- 
trarily without denying the railroad's Federal right; and we think they 
were so treated by the court of appeals. We are cited to no decision of 
the supreme court of Missouri recognizing any settled rule of practice 
there which required such action, and the unjust consequences of it are 
apparent. Assuming, without deciding, the correctness of its opinion 
that the schedules as certified were inadmissible and improperly re- 
ceived, nevertheless the court should not have destroyed the carrier's 
opportunity to protect himself by introducing other evidence upon a 
new trial. 

"Reverse and remand for further proceedings not inconsistent 
with this opinion. Reversed." 

1. New York C. & H. R. Rd. Co. v. Beaham (1916). 242 V. S. 148, 37 Sup. Ct. Rep. 43, 
61 L. Ed. 210, 216. 



2008. Limitation of common carrier's liability in the transportation 

of perishable traffic. 



2008-A. Natuke and extent of pbotective services in the tkanspob- 

TATION OF PEEISHABLE TRAFFIC. 

See "Protective Services in the Transportation of Perishable 
Traffic," Chapter 12, ante. 

2008-B. Relative liabiuty of cabbieb fob loss ob damage to pebish- 

ABLE TBAFFIC MOVING UNDEB " CABBIEB 's PBOTECTIVE SEBVICE," 
AND "sHIPPEB's PBOTECTIVE SEBVICE." 

In Perishable Freight Investigation^ the Commission stated: "The 
proposed tariff contains numerous provisions, scattered throughout 
both the general and the special rules and regulations, defining or seek- 
ing to limit the carrier's liability. Both the propriety and lawfulness 
of these provisions have been questioned. 

"Item 20 (d) is to the effect that: 

"Nothing in this tariff shall be construed as relieving carriers from such liability 
as may rest upon them for loss or damage when same is the result of carrier's 
negligence. 

"Rule 130 is as follows : 

"Carriers furnishing protective services as provided herein do not undertake to 
overcome the natural characteristics of perishable goods nor the inherent tendency of 
such goods to deteriorate or decay, or do the carriers assume any liability for loss or 
damage resulting therefrom. 

"Numerous other provisions state similar limitations of liability, 
require releases from the shipper under certain conditions or, in some 
instances, define the shipper's liability. These declarations are predi- 
cated upon the special hazard resulting from the perishable nature of 
the freight, or from the exercise by the shipper of some measure of 
control over the form or degree of protective service accorded. 
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"At common law a common carrier is liable for any loss and 
damage, except that arising from act of God, the public enemy, the 
act of the shipper, operation of law, or the inherent vice or nature 
of the goods transported. But under the common law this liability 
except for negligence or misconduct, can by contract be limited, and it 
has in the past been the general practice of carriers to effect such 
limitation, usually by limitations of common-law liability in respect 
of ordinary live stock are now prohibited in interstate rail traffic by the 
Cummins amendment to the act to regulate commerce, and with respect 
to other commodities they are lawful, under this amendment, only to 
the extent that by our order a carrier may be expressly authorized 
or required to establish and maintain rates dependent upon values 
declared or agreed upon in writing by the shipper. The subject was 
fully discussed in our report in In the Matter of Bills of Lading, 52 
I. C. C, 671. 

"While limitations of the carrier's common law liability are thus 
prohibited, except to the extent prescribed by the act, this liability, 
as we have seen, does not extend to loss or damage caused by the act of 
the shipper. If the latter directs in some measure the extent or char- 
acter of the service and damage results which may be ascribed to his 
directions, we think that the carrier cannot be held liable. This may 
be illustrated by refrigeration service. If the shipper should under- 
take, as he would under section 4 of the proposed tariff, to control 
the amount of ice to be used initially or for re-icing, it is difficult to 
believe that a carrier, following the instructions given by the shipper, 
could be held responsible for harm resulting from inadequacy of the 
ice supplied. The optional Shipper's Protective Service under section 
5 is a similar illustration. 

"For this reason many of the declarations in the tariff which deal 
with this matter of liability state with approximate accuracy what we 
believe to be the law. But such declarations can have no controlling 
effect, for the carrier's liability for loss or damage is determined by the 
law. Nothing can be added to or subtracted from the law by limita- 
tions or definitions stated in tariffs, and this was admitted by counsel 
for the Director General. There is the constant risk, therefore, if 
such declarations are included, of misstating the law and misleading 
the parties to no good purpose. 

"Counsel for the Director General deny any purpose of limiting 
liability in contravention of law by the incorporation of these provisions 
in the tariff. They urge that none of them is inconsistent with the 
law or public policy; that they are of advantage in giving shippers 
notice and warning in advance of shipment; and that the only alter- 
native would be to rely upon notations written on bills of lading. 
While they claim that carriers may lawfully make such notations, they 
suggest that the practice might give rise to discrimination and entail 
delays in the movement of traffic. They therefore urge the incorpora- 
tion of the provisions in question as a matter of expediency and for the 
information of shippers. 

"During the course of the proceedings in In the Matter of Bills 
of Lading, supra, representatives of some of the shippers of perish- 
able products advocated that a special form of biU of lading be pre- 
scribed for such traffic, but we thought that unnecessary. 
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"In our opinion tariff provisions which purport to state the law, 
fix limitations of the carriers' liability, or define the legal obligations 
of the parties are, for the reasons heretofore indicated, generally objec- 
tionable. As respects the instant case, there is force in counsel's con- 
tention that some warning to shippers is desirable and we doubt 
whether it is advisable to eliminate all such provisions. In place of 
the declarations of this kind, however, which appear so frequently in 
both the general and special rules and which are likely to be misleading, 
we think there should be substituted in Section 1 certain well-considered 
statements embodying the principles upon which all these numerous 
declarations are based, so far as they have validity. 

"Item 20 (d), above quoted, is objectionable, because a carrier may 
be liable under the common law for loss or damage which is not the 
result of its negligence, and this item implies that there may be some- 
thing in the tariff which seeks to limit such liability. In the following 
form the objection would be removed : 

"Nothing in tliis tariff shall be construed as relieving a carrier from such liability 
as may rest upon it for loss and damage caused by it. 

"Rule 130 is objectionable, because it conveys the impression that 
carriers do not undertake in any way to control the natural tendency of 
perishable freight to deteriorate or decay, although this is the purpose 
of protective service. Stated as follows, it would not be open to criti- 
cism: 

"Carriers furnishing protective service as provided herein do not undertake to 
overcome the inherent tendency of perishable goods to deteriorate or decay, but merely 
to retard such deterioration or decay in so far as may be accomplished by reasonable 
protective service, of the kind and extent requested by the shipper, performed without 
negligence. 

"To these, so amended, there should be added the followiog 
new rule in Section 1 : 

"Property accepted for shipment under the terms and conditions of this tariff will 
be received and transported subject to such directions, only, and to such election by 
the shipper respecting the character and incidents of the protective service as are pro- 
vided for herein. The duty of the carriers is to furnish without negligence reasonable 
protective service of the kind and extent so directed or elected by the shipper, and car- 
riers are not liable for any loss or damage that may occur because of acts of the shipper, 
or because his directions were incomplete, inadequate or ill-conceived. 

"Reference to these general rules should from time to time be 
made in the special rules and regulations." 

In Northern Potato Traffic Ass'n. v. Chicago & A. Rd. Co.^ the 
Commission stated: 

"The tariff provides under option 1 that the shipper may elect to 
assume responsibility for the protective sfr\'ice and thereby assume 
aU responsibility for loss or damage due to cold or heat, not the direct 
result of negligence of the carrier. The prewarming is performed by 
the shipper, who also furnished the temporary lining or false flooring, 
or both, or stoves, for which an allowance will be made for the actual 
weight, but not to exceed 1,000 pounds, when loaded in insulated cars, 
or 2,500 pounds when loaded in other than insulated cars. The ship- 
pers must furnish the attendants for the fires. Under this option the 
carrier assumes no responsibility for ventilation of the cars an:l will 
not place them in roundhouses or other warming houses. 

"Under option 2 the cars move under the carriers' protective serv- 
ice, for which the charge is made and the carrier assumes all liability 
for loss or damage due to cold or heat, not the direct result of the 
negligence of the shipper. 
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"The Cummins amendment became effective June 2, 1915. Under 
option No. 1 the shipper may elect to furnish the protective service 
and assume all responsibility for loss or damage due to cold or heat, not 
the direct result of negligence of the carrier. Complainant contends 
that the Cummins amendment took from the carrier the right to demand 
that the shipper assume any responsibility. But the defendants do not 
make any such demand. They offer to transport the shipments under 
carrier's full liability, or to permit the shipper to be his own insurer. 
In Protection of Potato Shipments in Winter, 26 I. C. C. Eep. 681, we 
stated in reference to the alternative rule then suggested by the carriers 
that it was, in our opinion : 

" 'Pair and reasonable. In that It allows the shipper a choice between shipping his 
traffic at a lower rate under a special contract by which he becomes his own insurer 
against weather loss or damage or of making his shipments under terms imposing the 
lull responsibility on the carriers.' 

"Rule 9 of the western classification provides that the acceptance 
and use of the uniform bill of lading is required ; that property carried 
not subject to all the terms and conditions of the uniform bill of lading 
is to be carried at the carrier's liability, limited only as provided at 
common law and the laws of thg United States and of the several states 
in so far as they apply, but subject to the terms and conditions of the 
uniform bill of lading in so far as they are not inconsistent with such 
common carrier's liability, and that in such instances a rate 10 per 
cent higher subject to a minimum increase of 1 cent per 100 pounds, 
will be charged. 

"Complainant submits that when, effective January 1, 1914, the 
carriers published the protective ser\ice charges they increased the 
rates on potatoes because there existed no reason why the potato ship- 
per could not have the benefit of the 10 per cent basis ; that is, taking 
the rate to Chicago as illustrative, under the western classification rule 
providing for a 10 per cent increase in rates when the uniform bill of 
lading was not used, the rate would have been 17 cents plus 10 per 
cent, whereas the heater car charges to Chicago are $21.60 per car. 
In other words, it is the contention of complainant that defendants 
increased the charges after January 1, 1910, and the burden of justify- 
ing them is upon the carriers. This goes to the question of the reason- 
ableness of the heater car charges which has already been considered 
and ignores the fact that the classification rule contemplated only addi- 
tional liability and not additional service. 

"We held in The Cummins Amendment, 33 I. C. C, 682, 687: 

"It is perfectly plain that the purpose of this law is, except as otherwise provided 
therein, to invalidate all limitations of carrier's liability for loss, damage or injury to 
property transported caused by the initial carrier or by another carrier to which it may 
be delivered or which may participate in transporting it. 

"It was also stated on page 692 that: 

"There is nothing in the express terms of this act or in the history of this legis- 
lation that shows any intent or purpose on the part of Congress to affect in any degree 
the existing rates charged by carriers for transporting property. The legislation Is 
aimed at specified contracts and declares them to be unlawful. The lawful rates on file 
at this time, therefore, are the rates providing for the limited liability. The Cummins 
amendment, by making contracts Ijmlting liability for loss caused by the carriers un- 
lawful, does not destroy these rates, but they remain in effect and are lawfully applicable, 
tor the 10 per cent increased rates are merely additional and can not stand in and of 
themselves. 

"In Miller <& Co. v. A'. P. Ry. Co. (1915), 34 I. C. C. 154, 157, we 

said: 

"It may be here noted, parenthetically, that where the heater service is performed 
by the shipper and loss or damage results from frost or overheating, not the direct 
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result of negligence by the carrier, such loss or damage is not caused by the carrier. 
It follows, therefore, that the rule here attacked does not violate the Cummins amend- 
ment of March 4, 1915, to section 20 of the act to regulate commerce. 

"An appropriate order will be entered." 

1. Perishable Freight Investigation (1920), 56 I. C. C. Rep. 449, 481, et seq. 

2. Nothern Potato Traffic Association v. Chicago & A. Rd. Co. (1917), 44 I. C. C. Rep. 
426, 434, 437. 



2008-C. Exemption of carkieb from damage to less-than-carload 

SHIPMENTS of PERISHABLE TRAFFIC WHERE THE TONNAGE IS 
INSUFFICIENT TO JUSTIFY THE MAINTENANCE OF PEOTECTIVB 
SERVICES. 

In Longo Fruit Co. v. Illinois Traction System^ the Commission 
stated: "Section 1 of the act to regulate commerce requires carriers 
to furnish refrigerator cars upon reasonable request therefor and the 
main question presented is whether or not complainants' request for 
refrigerator or heated cars for transportation of their less-than-carload 
shipments is reasonable. In Lake-and-Rail Butter and Egg Rates, 29 
I. C. C, 45, we held the determining factor to be whether or not the 
tonnage offered was sufficient to render the request reasonable. Both 
this Commission and the courts have held that carriers have the right 
to make reasonable and appropriate rules respecting the acceptance 
and transportation of traffic. 

"Complainants' tonnage does not appear to be sufficient to war- 
rant refrigerator or heated car service, and we find nothing unlawful 
or unreasonable in the notation placed on bills of lading exempting 
defendants from damage caused by freezing. 

"The complaint will be dismissed." 

See "Protective services on less-thav^carload shipments of perisJir- 
able freight," Section 1209, ante. 

1. Longo Fruit Co. v. Illinois Traction System (1916), 38 I. C. C. Rep. 487, 489. 



2008-D. Invaliditt of tariff provision seeking to limit carrier's lia- 
bility ON PERISHABLE TRAFFIC TRANSPORTED IN VENTILATED 
CARS WHICH HAVE BEEN IMPROVISED FROM OTHER EQUIPMENT. 

In Northern Potato Traffic Ass'n. v. Chicago & N. W. Ry. Co.^ the 
defendants ' tariff rule under which they seek to relieve themselves from 
liability for loss or damage on carload shipments of potatoes in stock 
cars, or in box cars with side doors fastened open for ventilation, found 
unreasonable and violative of the "Cummins Amendment" to the Act. 
The Interstate Commerce Commission, per Mr. Commissioner Daniels, 
stated: "Complainants allege that the tariff rule under which defend- 
ants disclaim liability on interstate carload shipments of potatoes from 
Minnesota and "Wisconsin points when potatoes are loaded in stock 
cars or in box cars cleated open for ventilation, is unreasonable and 
otherwise unlawful in violation of sections 1 and 20 of the act. Com- 
plainants seek the cancellation of the rule. 

"Supplemental complaint made the Director General of Railroads 
a party defendant. Ho answered but asked no further hearing. The 
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rule complained of was established in its original form December 1, 
1915. Substantially the same rule continues in effect and is found in 
a supplement to agent Boyd's I. C. C. No. A-821, and reads as follows : 

"When shippers of potatoes and other vegetables and fruits, in carloads, elect to 
load same in stock cars, or common box cars with side door or doors fastened open for 
ventilation, freiftht will be transported solely at owner's risk of loss or damage by heat, 
cold, pilferage, or leakage, not the direct reisult of actionable negligence of the carrier. 
In such cases the carrier will not accept or be governed by any instructions with respect 
to ventilation. 

"Note 1. If car doors are cleated open, the following notation must be placed on 
bill of lading and waybill: 'Side doors cleated open by shipper.' 

"Note 2. The provisions of items No. 800 and 825 will also apply during cold 
weather season between October 15th and the following April 15th, both inclusive. 

"There is an early movement from Minnesota and Wisconsin dur- 
ing August, September, and the first half of October of new potatoes 
which are immature and require shipment with the utmost prompti- 
tude. Producers offer them during the period named in great quanti- 
ties. These potatoes are sometimes loaded in bulk, but generally are 
sacked. To avoid deterioration in transit they require ventilation, 
especially as they commonly move into warmer latitudes. For approxi- 
mately 30 years the carriers have furnished box cars for this freight. 
The shippers have cleated open the doors of the cars as much as 8 
inches in order to obtain the necessary ventilation. Thefts are thus 
possible and have been frequent. 

"The history of the rule assailed and its lineal predecessors be- 
ginning with the rule made effective December 1, 1915, is as follows : 
Shippers presented many claims for pilferage in connection with pota- 
toes moving in cleated cars. The carriers, who hitherto had enter- 
tained and commonly paid such claims, conceived the idea of escaping 
the responsibility for pilferage by the formulation of a rule which 
purported to give the shipper the option of demanding a ventilated 
refrigerator car. 

"Eight here it may not be inappropriate to indicate what seems 
to us would have been the better way of meeting the situation which 
arose from increased pilferage. The carriers should have struck at 
the root of the evil. This they could have done by equipping box cars 
with screened doors. Or they might have provided more efficient polic- 
ing, particularly at terminals where the pilferage seems to have been 
serious. If the expense of screened doors or extra police service war- 
ranted it, they might have sought to cover its cost by an appropriate 
increase in charges. They preferred to devise a rule purporting to 
give the shipper an option to obtain ventilated refrigerator equipment, 
failing which they disclaimed liability for pilferage and other loss and 
damage 'not the direct result of actionable negligence' of their own. 

"We are not persuaded that the option carried by the rule is a 
real option. It is not real, but illusory, and we so find and determine. 

"The situation disclosed of record is as follows : For many years 
prior to December 1, 1915, these potato shippers obtained ordinarily 
only box cars for this movement. The recognized necessity for ventila- 
tion established the practice of cleating the doors open. The attendant 
risk involving loss and damage had been accepted by the carriers. The 
burden of proof to show that an 'increased rate or proposed increased 
rate is just and reasonable' if made after January 1, 1910, is upon the 
carrier proponent. A rule narrowing the carriers ' previously acknowl- 
edged liability for loss and damage is akin to an increased rate. The 
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burden therefore rests upon the carrier to show that the narrowed 
liability is just and reasonable. This burden of proof the carriers 
have not sustained. Washington, D. C, Store-Door Delivery, 27 I. C. 
C, 347 ; Merchants & Manufacturers Asso. v. B. & 0. R. R. Co., 30 I. 
C. C, 388. 

"On its face the rule assailed purports to afford the potato ship- 
pers an option of loading in a more appropriate vehicle than a stock 
car or a box car cleated open. The rule does not, however, intimate 
how long a period of delay the carriers would insist was reasonable 
if the shipper elected to order the more appropriate vehicle. The rule, 
therefore, leaves the shipper in the dark as to the waiting he must 
undergo if he elects not to load in a stock car or a box car. We must 
also appraise the reasonableness of the assailed rule in the light of 
antecedent conditions. Practically unbroken usage for years previous 
had habituated the shipper to the use of cleated box cars. The same 
usage had habituated the shipper to the carriers' assumption of lia- 
bility for loss and damage to potatoes so transported. It is a matter 
of common knowledge, and confirmed by this record, that the totality 
of ventilated refrigerator equipment controlled by defendants proves 
at times inadequate for the traffic requiring such equipment. 

"It is to little purpose that defendants claim on the record that 
during the period here in question they have parked and out of use a 
surplus of ventilated refrigerator equipment. They assemble this 
equipment preparatory to the period subsequent to October 14 for the 
movement of perishable freight generally, which imperatively requires 
the appropriate equipment. Should they employ this equipment freely 
in August, September, and the first half of October in moving the 
traffic in question they would be more scantily provided than at present 
to move the potato traffic and other perishable freight in the colder 
season after October 15. These very complainants, along with other 
shippers of perishable freight, could avail themselves in the earlier 
season of ventilated refrigerator equipment only at their own greater 
peril of finding available no suitable equipment commensurate with 
their necessities when weather conditions after October 15 make the 
protective equipment indispensable. 

"It is, therefore, to no particular purpose that defendants show 
that complainants under the present rule have refrained, prior lo Oc- 
tober 15, from ordering ventilated refrigerators. Complainants have 
feo refrained because they have been so educated by the hard school of 
many years' past experience; they have refrained because the rule 
does not advise them how long they must wait for ventilated refriger- 
ators if ordered; they have refrained because they have been penalized 
by being debarred from the use of box cars on hand when in infrequent 
cases they have put in orders for refrigerators; they have refrained 
because the urgency of this earlier potato traffic affords them no choice 
but to load the traffic in any available equipment, which is almost in- 
variably the box car; they have refrained because they have been 
requested and encouraged by the defendants so to do. In short, the 
chain of circumstances surrounding the traffic has practically put them 
under duress, and the purported option carried in the rule assailed is 
one of which in practice they do not and cannot avail themselves. 

"As we find the rule unreasonable, unlawful, and unjustifiable 
under section 1 of the act, it would be to no purpose to discuss in detail 
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in what respects the rule is also in violation of section 20. It appears 
to us, however, that the rule clearly violates section 20 as well as 
section 1. 

"We shall therefore enter an order requiring the cancellation of 
the rule in toto. It would appear that no substitute or alternative rule 
involving the infirmities pointed out above would be reasonable. An 
appropriate order will enter." 

1. Northern Potato Traffic Association v. Chicago & N. W. Ry. Co. (1919), 53 I. C. C. 
Rep. 100, et seq. Cited in. Perishable Freight Investigation (1920), 56 I. C. C. Rep. 
449, 560. The latter case carries a complete analysis by the Interstate Commerce 
Commission of the reasonableness and validity of the rules and regulations contained 
in carriers' "Perishable Protective Tariff No. 1," to which reference is hereby made. 



2008-E. Validity of limited-liability provisions in receipts, bills or 

LADING, and contracts OF SHIPMENT IN INTERSTATE AND FOR- 
EIGN commerce. 

See "Validity of limited-liability provisions in receipts, bill of lad- 
ing, and contracts ^f shipment in interstate and foreign commerce," 
Section 2016, post. 



2008-F. Validity op limited-liability provisions in classifications 

AND, TARIFFS OR BATE SCHEDULES. 

See "Validity of limited-liability provisions in classifications and, 
tariffs or rate schedules," Section 2017, post. 



2009. Limitation of vessel owner's liability in foreign commerce. 



2009-A. Issuance of through bill op lading when space on vessel 

IS RESERVED. 

Section 26 (4) of the Interstate Commerce Act reads as follows : 

When any consignor delivers a shipment of property to any of the places so speci- 
fied by the Commission, to be delivered by a railway carrier to one of the vessels upon 
which space has been reserved at a specified rate previously ascertained, as provided 
herein, for the transportation by water from and for a port named in the aforesaid 
schedule, the railway carrier shall Issue a through bill of lading to the point of des- 
tination. 

See "Tariffs covering export and import traffic," Section 3037, 
post; and "Forms of bills of lading prescribed by the Interstate Com- 
merce Commission in interstate and foreign commerce," Section 2016- 
W, post. 



2009-B. Bill of lading covering export traffic to contain separate 
statement of charges for rail and water transportation. 

Section 26 (4) of the Interstate Commerce Act provides that where 
the carrier issues a through bill of lading that such bill of lading shall 
name separately the charge to be paid for railway transportation, 
water transportation, and port charges, if any, not included in the rail 
or water transportation charge. 
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2009-C. Rail CAEErBK not liable foe expobt shipment after delivekt 

TO VESSEL UNDER UnITED StATES REGISTRY. 

Section 26 (4) of the Interstate Commerce Act provides that no ex- 
port traffic the carrier by railroad shall not be liable to the consignor, 
consignee, or other person interested in the shipment after its delivery 
to the vessel. 



2009-D. Protection of limited liability for water caeeiebs in bttlb 

TO BE PEESCRIBED BY THE INTERSTATE COMMEECB COMMISSION. 

Section 26 (4) of the Interstate Commerce Act provides as follows : 

The Commission shall, in such manner as will preserve for the carrier by water 
the protection of limited liability provided by law, make such rules and regulations not 
inconsistent herewith as will prescribe the form of such through bill of lading. 



2009-E. Duty of raileoad to deliver export shipment to vessel. 

Section 26 (4) of the Interstate Commerce Act provides that on aU 
shipments delivered to a carrier for export in foreign commerce that 
it shall be the duty of the carrier by railroad to deliver such shipment 
to the vessel as a part of its undertaking as a common carrier. 



2009-F. Issuance of through export bill of lading not arrangement 

FOE CONTINUOUS CARRIAGE OR SHIPMENT. 

Section 26 (5) of the Interstate Commerce Act provides as follows: 

The issuance of a through bill of lading covering shipments provided for herein 
shall not be held to constitute "an arrangement for continuous carriage or shipment" 
within the meaning of this Act. 



2009-G. Caeeiee not liable under an ultra vires contract. 

In Eamlen d Sotis Co. v. Illinois C. Rd. Co.^ Mr. District Judge 
Trieber stated: "Is it liable on the contract made before the freight 
was delivered and the bills of lading issued? Ordinarily the written 
contract is held to merge all negotiations previously had, but the plain- 
tiff claims that it is entitled to recover on the agreement and guaranty 
of the defendant, as without it the shipments would not have been made 
over its lines. 

"There are two reasons why this contention is untenable. 

"First. A railroad company has no power, unless expressly, or by 
cecessary implication, authorized by its charter, to guarantee the per- 
formance of duties by another carrier, and there is no evidence that 
the defendant is so authorized. It is true that a carrier may, at common 
law, lawfully enter into a contract for the carriage of freight over 
connecting lines by issuing a bill of lading whereby it undertakes abso- 
lutely to carry and deliver a shipment to a destination on another line, 
but there was no such contact here. All that can be claimed is that it 
is liable on its guaranty to secure the rate of $9.60 per long ton from 
New Orleans to Buenos Aires. But it had no right to make a guaranty. 
That it arranged for the transportation at that rate is admitted, and 
that is the most it could lawfully agree to do. 
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"The cases relied on by counsel for the plaintiff (Northern Pa- 
cific JR. R. Co. V. American Trading- Co., 195 U. S. 439, 25 Sup. Ct. Eep. 
84, 49 L. Ed.. 269, and Southern Pacific Co. v. Interstate Commerce 
Com., 200 U. S. 536, 26 Sup. Ct. 330, 50 L. Ed. 585), may be distin- 
guished on the facts, but that is unnecessary, as both of these cases 
arose and were determined by the court prior to the enactment of 
Hepburn Act, June 29, 1906. Section 2 of that act amends section 6 
of the former act as to read as follows : 

" 'That every common carrier subject to the provisions of this act shaU file with 
the Commission created by this act and print and keep open to public inspection sched- 
ules showing all the rates, fares and charges for transportation between different points 
on its own route and between points on its own route and points on the route of any 
other carrier by railroad, by pipe line or by water when a through route and joint rate 
have been established. If no joint rate over the through route has been established, the 
several carriers in such through route shall file, print and keep open to public inspec- 
tion as aforesaid, the separately established rates, fares and charges applied to the 
through transportation.' 

"It then proceeds to prescribe how the schedules shall be pre- 
pared and filed. 

"As it is not contended that any through rate to Buenos Aires 
was ever filed by the defendant, it could not indirectly assume a lia- 
bility which the law prohibits it from assuming directly. The ocean 
rates were not required to be published, and, for reasons stated in 
Re Export and Domestic Rates, 8 Interst. Com. Com'n R. 214, 276, 
Re Tariffs and Export and Import Traffic, 10 Interst. Com. Com'n R. 
68, and Armour Packing Co. v. United States, 209 U. S. 78, 28 Sup. 
Ct. 428, 52 L. Ed. 681, and could not properly be made." 

1. Hamlen & Sons Co. v. Illinois C. Rd. Co. fl914), 212 Fed. Rep. 324. 327. 



2009-H. Clauses in vessel owners' bills of lading relieving from 

LIABILITY FOR NEGLIGENCE IN LOADING, DELIVERY, ETC. OF FOR- 
EIGN COMMERCE, PROHIBITED. 

Section 1 of the Harter Act^ provides as follows : 

That it shall not be lawful for the manager, agent, master, or owner of any vessel 
transporting merchandise or property from or between ports of the United States and 
foreign ports to Insert in any bill of lading or shipping document, any clause, covenant, 
or agreement whereby it, he, or they shall be relieved from liability for loss or damage 
arising from negligence, fault, or failure in the proper loading, stowage, custody, care, 
or proper delivery of any and all lawful merchandise or property committed to its or 
their charge. Any and all words or clauses of such import inserted in the bills of lading 
or shipping receipts shall be null and void and of no effect. • 

By authority of Section 7 of the Harter Act, the above provisions 
shall not apply to the transportation of live animals.^ 

The words "any vessel transporting merchandise or property from 
or between ports of the United States and foreign ports," include a 
foreign vessel transporting merchandise from a foreign port to a port 
in the United States." 

This section applies to any shipment "from ports of the United 
States," whether to a foreign or domestic port, and is broad enough 
to render void a clause of the bill of lading by which the shipper waives 
any lien upon the vessel for any breach thereof, where it is attempted 
to set up such clause as a defense to a libel in rem to recover for loss 
or damage to cargo arising from negligence of the carrier.* 

A contract by a lighterage company to carry the product of a 
manufacturing company in and about New York Harbor, furnishing 
the full capacity of its vessels, made it a private carrier; and a pro- 
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vision of its contract that it should not be liable for goods lost or 
damaged, but requiring the owner to insure against such loss, is valid."* 
The Harter Act was designed to modify the relations previously 
existing between vessels and their cargoes, and has no reference to 
relations between owners and charterers.^ 

1. Harter Act. approved February 13, 1893. (27 Stat. L. 445.) Section 8 of this Act 
provides as follows: "That this Act shall take effect from and after the first day of 
July, eighteen hundred and ninety-three." (27 Stat. L. 446.) LIABILITY OF VES- 
SEL: Proper care of cargo— The Persiana (1911), 185 Fed. Rep. 396, 107 C. C. A. 
416, reversing, 156 Fed. Rep. 1019. Negligence in stowage — Knott v. Botany Worsted 
Mills (1900), 179 V. S. 69, 21 Sup. Ct. Rep. 30, 45 L. Ed. 90; Bethel v. Mellor & 
Rittenhouse Co. (1904), 131 Fed. Rep. 129; Donaldson v. Perry Co. (1905), 138 Fed. 
Rep. 643, 71 C. C. A. 93; Trignac (1909), 169 Fed. Rep. 682; The Soyo Maru (1910), 
178 Fed. Rep. 921, 102 C. C. A. 428; The Oceana (1909), 171 Fed. Rep. 172; The 
Neidenfels (1909), 174 Fed. Rep. 293; The Skipton Castle (1915), 223 Fed. Rep. 839. 
Cargo stowed without dunnage — Dowgate Steamship Co. v. Arbuckle (1907), 158 Fed. 
Rep. 179: The Palmes (1901), 108 Fed. Rep. 87. 47 C. C. A. 220. Employment of 
charterer's stevedores — Bethel v. Mellor & Rittenhouse Co. (1904), 131 Fed. Rep. 
129; Knohr v. Pacific Creosoting Co. (1910), 181 Fed. Rep. 856. Negligent failure 
to deliver because of improper stowage — Calderon v. Atlas Steamship Co. (1898), 
170 U. S. 272, 18 Sup. Ct. Rep. 588, 42 L. Ed. 1033. Improper loading as primary 
cause of damage— The Oneida (1904), 128 Fed. Rep. 687, 63 C. C. A. 239, application 
for writ of certiorari denied (1904), 194 U. S. 632, 48 L. Ed. 1159, 24 Sup. Ct. Rep. 
856. Grounding of vessel while loading — California Navigation & Improvement Co. 
V. Stockton Milling Co. (1911), 184 Fed. Rep. 369, affirming, 165 Fed. Rep. 356, 
Hurried and imprudent unloading — The Germanic (1905), 196 U. S. 589, 25 Sup. Ct. 
Rep. 317, 49 L. Ed. 610. affirming, 124 Fed. Rep. 1, 59 C. C. A. 521. Failure to ven- 
tilate cargo — The Jeanbart (1911), 197 Fed. Rep. 1002. Jettison of cargo — The Whit- 
tieburn (1898), 89 Fed. Rep. 528. 

CONSTRUCTION AND VALIDITY OF EXEMPTION: The Jason (1912), 225 
U. S. 32, 32 Sup. Ct. Rep. 560, 56 L. Ed. 969; The Toronto (1909), 174 Fed. Rep. 
632, 98 C. C. A. 386, affirming 168 Fed. Rep. 386. 

NEGLIGENCE OF OWNER OR SERVANTS : Gilchrist Transportation Co. v. 
Boston Insurance Co. (1915), 223 Fed. Rep. 716, 139 C. C. A. 246; The Manitoba 
(1900), 104 Fed. Rep. 145; The Germanic (1903), 124 Fed. Rep. 1, 59 C. C. A. 521. 

LOSS BY THEFT: Cunard Steamship Co. v. Kelley (1902), 115 Fed. Rep. 678, 
53 C. C. A. 310; The Seneca (1908), 163 Fed. Rep. 591; The Ghazee (1909), 172 Fed. 
Rep. 368, 97 C. C. A. 66. 

DEVIATION FROM COURSE: Swift v. Furness (1898), 87 Fed. Rep. 345. 

SHORTAGE IN WEIGHT: The La Krona (1905), 138 Fed. Rep. 936. 

DAMAGE THROUGH USE OF LIGHTERS: The Seaboard (1902), 119 Fed. 
Rep. 375. 

LIMITATION OF TIME FOR FILING CLAIM: The Queen of the Pacific, 
(1901), 180 U. S. 49, 21 Sup. Ct. Rep. 278, 45 L. Ed. 419, reversing, 94 Fed. Rep. 180, 
36 C. C. A. 134: The Niceto (1905), 134 Fed. Rep. 655. 

LIMITATION ON ACCOUNT OF RECOVERY : Hohl v. Norddeutscher Lloyd 

(1910). 175 Fed. Rep. 544, 98 C. C. A. 166. reversing 169 Fed. Rep. 990; Hart v. 

Pennsylvania Rd. Co. (1884), 112 U. S. 331, 5 Sup. Ct. Rep. 151, 28 L. Ed. 717; 

Calderon v. Atlas Steamship Co. (1898), 170 U. S. 272, 18 Sup. Ct. Rep. 588, 42 L. 

•Ed. 1033. 

EXEMPTION OF LIABILITY AUTHORIZED BY FOREIGN LAW: The Ken- 
sington (1902), 183 U. S. 263. 22 Sup. Ct. Rep. 102. 46 L. Ed. 190. reversing. 94 Fed. 
Rep. 885. 36 C. C. A. 553: The Fri (1907), 154 Fed. Rep. 333, 83 C. C. A. 205. re- 
versing 140 Fed. Rep. 123; writ of certiorari denied (1908), 210 U. S. 431, 28 Sup. Ct. 
Rep. 761, 52 L. Ed. 1135. 

QUESTIONS OF EVIDENCE: Donaldson v. Perry Company (1905). 138 Fed. 
Rep. 643, 71 C. C. A. 93. 

BURDEN OF PROOF: Clark v. Barnwell (1851), 12 Howard 272, 13 L. Ed. 985; 
Dolbadar Castle (1915), 222 Fed. Rep. 838, 138 C. C. A. 264, affirming 212 Fed. Rep. 
565; The Henry B. Hyde (1898), 90 Fed. Rep. 114, 32 C. C. A. 534; The Good Hope 
(1912), 197 Fed. Rep. 149, 116 C. C. A. 573, modifying 190 Fed. Rep. 597; The Port- 
neuse (1888), 35 Fed. Rep. 670; The Patria (1904), 132 Fed. Rep. 971, 68 C. C. A. 
397; The Folmina (1907), 153 Fed. Rep. 364, 82 C. C. A. 440; The St. Quentln (1908), 
162 Fed. Rep. 883, 89 C. C. A. 573; The Baralong (1909), 172 Fed. Rep. 220, 97 
C. C. A. 24: The Konigin Luise (19111. 185 Fed. Rep. 478, 107 C. C. A. 578; The 
Koranna (1914), 214 Fed. Rep. 172; The Glenlochy (1915), 226 Fed. Rep. 971. 

2. Harter Act, Section 7. (27 Stat. L. 446.) 

3. Knott V. Botany Worsted Mills (1900), 179 U. S. 69, 21 Sup. Ct. Rep. 30, 45 L. Ed. 90. 

4. The Tampico (1907), 151 Fed. Rep. 689. 

5. The Maine (1909), 170 Fed. Rep. 915, reversing 161 Fed. Rep. 401. 

6. Lake Steamshipping Co. v. Bacon (1914), 129 Fed. Rep. 819. 
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2009-1. Covenants in vessel's shipping document avoiding exeecise 

OF DUB diligence IN EQUIPPING VESSEL, PEOHIBITED. 

Section 2 of the Harter Act^ provides as follows : 

That it shall not be lawful for any vessel transporting merchandise or property 
from or between ports of the United States of America and foreign ports, her owner, 
master, agent, or manager, to insert in any bill of lading or shipping document any 
covenant or agreement whereby the obligations of the owner or owners of said vessel 
to exercise due diligence (to) properly equip, man, provision, and outfit said vessel, 
and to make said vessel seaworthy and capable of performing her intended voyage, or 
whereby the obligations of the master, oflBcers, agents, or servants, to carefully handle 
and stow her cargo and to care for and properly deliver same, shall in any wise be 
lessened. 

Section 3 of the Harter Act must be read with this Section to 
effectuate the purpose of the Act, and shows the intention upon the part 
of Congress to relax in certain respects the harshness of the previous 
rules of obligation upon shipowners, providing the owner was using 
due diligence to make the vessel seaworthy in all respects, in which 
event neither the vessel nor the owner shall be liable, among othei- 
things, for faults in management, or for loss through inherent defect, 
quality or vice of the thing carried.^ 

Sections 2 and 3 of the Act must be read together, both being 
intended to enforce the same rule of diligence in respect to the same 
subject-matter.' 

Before the passage of the Harter Act it was the settled law of 
the United States Supreme Court that, in the absence of special con- 
tract, there was a warranty upon the part of the ship owner that the 
ship was seaworthy at the beginning of her voyage. The warranty was 
absolute and did not depend upon the knowledge of the owner or the 
diligence of his efforts to provide a seaworthy vessel.* 

1. Harter Act, Section 2. (27 Stat. L 445.) 

APPLICATION OF ACT TO CHARTER PARTY: Golcar Steamship Co. v. 
Tweedie Trading Co. (1906), 146 Fed. Rep. 563. 

APPLICATION OF ACT TO PASSENGERS AND BAGGAGE: The Kensington 
(1902). 183 U. S. 263, 22 Sup. Ct. Rep. 103. 46 L. Ed. 190. reversing 94 Fed. Rep. 
885, 36 C. C. A. 533: Deslious v. LaCompagnie Generale Transatlantique (1908), 210 
U S. 95. 28 Sup. Ct. Rep. 664. 52 L. Ed. 973. affirming 144 Fed. Rep. 781. 75 C. C. 
A. 647. 

DUTY TO FURNISH SEAWORTHY SHIP: The Carib Prince (1898), 170 U. S. 
655, 18 Sup. Ct. Rep. 753, 42 L. Ed, 1181: The Germanic (1903), 124 Fed. Rep. 1, 59 
C. C. A. 621: The Prussia (1899). 93 Fed. Rep. 837, 35 C. C. A. 625. 

LATENT DEFECTS: The Prussia (1899), 93 Fed. Rep. 837, 35 C. C. A. 625; 
The Carib Prince (1898). 170 U. S. 655. 18 Sup. Ct. Rep. 753. 42 L. Ed. 1181. 

INTEMPERATE HABITS OF MASTER : The Guildhall (1893 ), 58 Fed. Rep. 796. 

DAMAGE THROUGH OBSTRUCTION OF VALVE: The Brilliant (1905), 138 
Fed. Rep. 745. affirmed 159 Fed. Rep. 1022, 86 C. C. A. 671: The Viking (1921). 271 
Fed. Rep. 801. 

SUBSTITUTED DELIVERY: Portuguese Prince (1913), 209 Fed. Rep. 995. 
2. The Southwark (1903), 191 U. S. 1, 24 Sup. Ct. Rep. 1, 48 L. Ed. 65. 
.■?. The Prussia (1899), 93 Fed. Rep. 837, 35 C. C. A. 625. 
4. The Southwark (1903), supra. 



2009-J. Vessel ownee not liable foe pebils of the sea, act of God, 

PUBLIC enemy, OE inherent VICE OE NATURE OF THE GOODS. 

Section 3 of the Harter Act^ provides as follows : 

That if the owner of any vessel transporting merchandise or property to or from 
any port in the United States of America shall exercise due diligence to make the said 
vessel in all respects seaworthy and properly manned, equipped and supplied, neither 
the vessel, her owner or owners, agent, or charterers shall become or be held responsible 
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for damage or loss resulting from faults or errors in naTigation or in the management 
of said vessel nor shaU the {sic) vessel, her owner or owners, charterers, agent, or master 
be held liable for losses arising from dangers of the sea or other navigable waters, acts 
of God, or public enemies, or the inherent defect, quality, or vice of the thing carried, 
or from insufficiency of package, or seizure under legal process, or for loss resulting from 
any act or omission of the shipper or owner of the goods, his agent or representative, or 
from saving or attempting to save life or property at sea. or from any deviation in ren- 
dering such service. 

The purpose of the Act is to enable the owner to stipulate in 
contravention of the implied warranty, providing he has used due dili- 
gence, proper care and reasonable foresight to make his vessel in all 
respects seaworthy.- 

In determining the effect of this statute in restricting the opera- 
tion of well-settled principles, the proper course is to treat these prin- 
ciples as still existing and to limit the relief from their operation 
afforded by the statute to that called for by the language itself.' 

The trend of judicial decision has been to construe this Act strictly. 
The law has been stated as follows : ' ' The greatest amount of litigation 
under the Act has centered around the third section. This section 
does not release the owTier from the duty of furnishing a seaworthy 
vessel at the beginning of the voyage, nor affect his liability for dam- 
ages to the cargo arising from unseaworthiness, but only exempts him 
from liability for damage arising from risks therein designated when 
due diligence has been used to make the vessel seaworthy.* 

1. Harter Act, Section 3 (27 Stat. L. 445). 

OPERATION OF THE STATUTE: Humboldt Lumber Manufacturers' Associa- 
tion V. Christopherson (1896), 73 Fed. Rep. 247, 19 C. C. A. 481; Ramsdell Trans- 
portation Co. V. Campagne Generale Transatlantique (1894), 63 Fed. Rep. 855; The 
Indrapura (1910), 178 Fed. Rep. 591, affirmed, 190 Fed. Rep. 711; Pendleton v. Benner 
Line (1918), 62 L. Ed. 770, 246 U. S. 353, 38 Sup. Ct. Rep. 330. 

SCOPE OF SECTION: Causes for exemption — The Manitoba (1900), 104 Fed. 
Rep. 145. Foreign vesseU—Tbe Silvia (1898), 171 U. S. 462, 19 Sup. Ct. Rep. ?, 
43 L. Ed. 241; The Chattahoochee (1899), 173 U. S. 540, 19 Sup. Ct. 491, 43 L. Ed. 
801, affirming, 74 Fed. Rep. 899, 21 C. C. A. 162; The Germanic (1905), 196 U. S. 589, 
25 Sup. Ct. Rep. 317, 49 L. Ed. 610, affirming, 124 Fed. Rep. 1, 59 C. C. A. 521. 
Transportation ietueen domestic ports — ^The E. A. Shores, Jr. (1896), 73 Fed. Rep. 
342; The Nettie Quill (1903), 124 Fed. Rep. 667; In Re Piper Aden Goodall Co. 
(1899), 86 Fed. Rep. 670. Contracts with charterers —Hine v. New York & Bermudez 
Co. (1895), 68 Fed. Rep. 920; affirmed 73 Fed. Rep. 852; The George Dumois (1902), 
115 Fed. Rep. 65, reversing 88 Fed. Rep. 537; Baltimore & Boston Barge Co. v. 
Eastern Coal Co. (1912), 195 Fed. Rep. 483, 115 C. 0. A. 393. Application to passen- 
gers—The Rosedale (1898), 88 Fed. Rep. 324, affirmed 92 Fed. Rep. 1021, 35 C. C. A. 
167; The Kensington (1902), 183 U. S. 263, 22 Sup. Ct. Rep. 102, 46 L. Ed. 190; Moses 
V. Hamburg- American Packet Co. (1898), 88 Fed. Rep. 329; In re California Navi- 
gation and Improvement Co. (1901), 110 Fed. Rep. 678. 

RIGHT TO SUBJECT SECURITY FUNDS: In Re California Navigation & Im- 
provement Co. (1901), 110 Fed. Rep. 678. 

COMBINATION OF NEGLIGENT ACTS: The Germanic (1905), 196 U. S. 589, 
25 Sup. Ct. Rep. 317, 49 L. Ed. 610, affirming 124 Fed. Rep. 1. 

OWNER'S LIABILITY: The Manitoba (1900), 104 Fed. Rep. 145; The Oneida 
(1901), 108 Fed. Rep. 886; The Concord (1893), 58 Fed. Rep. 913. 

LOSS OF GOODS IN LOADING: Munson Steamship Line v. Stieger (1905), 
136 Fed. Rep. 772, 69 C. C. A. 492. 

"DAJfGERS OF THE SEA:" Nord-Deutcher Lloyd v. Insurance Co. of North 
America (1901), 110 Fed. Rep. 420, 49 C. C. A. 1; Corsar v. Spreckels & Bros. Co. 
(1905), 141 Fed. Rep. 260, 72 C. C. A. 378; Goff v. Hamburg Amerikanische 
Packetfahrt Aktiengesellschaft (1907), 158 Fed. Rep. 174; The Gualala (1910), 178 
Fed. Rep. 402, 102 C. C. A. 548; The Medea (1910), 179 Fed. Rep. 781, 103 C. C. A. 
273, reversing 173 Fed, Rep. 498; Cook v. Southeastern Lime & Cement Co. (1906), 
146 Fed. Rep. 101; The Medea (1910), 179 Fed. Rep. 781, 103 C. C. A. 273, reversing 
173 Fed. Rep. 478; The Lanfond (1906), 143 Fed. Rep. 150. 

"INHERENT DEFECT, QUALITY. OR VICE OF THING CARRIED:" The 
M. C. Currie (1904), 132 Fed. Rep. 125; The Niceto (1905), 134 Fed. Rep. 655; The 
Claverburn (1906), 147 Fed. Rep. 650. 

COLLISION: The Delaware (1896), 161 U. S. 459, 16 Sup. Ct. Rep. 516, 40 
L. Ed. 771; The Viola (1893), 59 Fed. Rep. 632; The Viola (1894). 60 Fed. Rep. 299; 
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The Berkshire (1893), 59 Fed. Rep. 1007; Monongahela River Consolidated Coal & 
Coke Co. V. Hurst (1913), 200 Fed. Rep. 711, 119 C. C. A. 127; The Chattahoochee 
(1899), 173 U. S. 540, 19 Sup. Ct. Rep. 491, 43 L. Ed. 801, affirming 74 Fed. Rep. 899, 
21 C. C. A. 162; The George W. Roby (1901), 111 Fed. Rep. 601, 49 C. C. A. 481. 

BAGGAGE OF PASSENGER: The Rosedale (1898), 88 Fed. Rep. 324, affirmed 
92 Fed. Rep. 1021, 35 C. C. A. 167. 

LIABILITY FOB DEVIATION: The Citta Di Messina (1909), 169 Fed. Rep. 
472; The Chinese Prince (1894), 61 Fed. Rep. 697; The Wells City (1894), 61 Fed. 
Rep. 857, 10 C. C. A. 123; The Florence (1895), 65 Fed. Rep. 248, affirmed 71 Fed. 
Rep. 527, 18 C. C. A. 240; In re Meyer (1896), 74 Fed. Rep. 881. 

NEGLIGENCE IN TOWING: The Murrell (1911), 200 Fed. Rep. 826, affirmed 
Baltimore & Boston Barge Co. v. Eastern Coal Co. (1912), 195 Fed. Rep. 483, 115 
C. C. A. 393. 

SALVAGE: The Ereza (1903), 124 Fed. Rep. 659. 

REDUCTION IN FREIGHT: Carolina Portland Cement Co. v. Anderson (1911), 
186 Fed. Rep. 145, 108 C. C. A. 257. 

GENERAL AVERAGE: The Irrawaddy (1898), 171 U. S. 187, 18 Sup. Ct. Rep. 
831, 43 L. Ed. 130; The Jason (1910), 178 Fed. Rep. 414, 101 C. C. A. 628, affirming 
162 Fed. Rep. 56: modified The Jason (1912), 225 U. S. 32. 56 L. Ed. 960. 32 Sup. Ct. 
Rep. 560; The Strathdon (1899), 94 Fed. Rep. 206; The Trinidad Shipping & Trading 
Co. V. Frame (1898), 88 Fed. Rep. 528; New York & Cuba Mail Steamship Co. v. 
Ansonia Clock Co. (1905), 139 Fed. Rep. 894. 

INTEREST: The Manitoba (1887), 122 U. S. 97, 7 Sup. Ct. Rep. 1158, 30 
L. Ed. 1095. 

COSTS: The B. A. Shores, Jr. (1897), 79 Fed. Rep. 98, affirming 73 Fed. Rep. 
342; The Harry Hudson Smith (1905), 142 Fed. Rep. 724, 74 C. C. A. 56, affirming 
136 Fed. Rep. 271. 

COMPETENCY OF MASTER: In Re Meyer (1896), 74 Fed. Rep. 881. 

"CREVP:" In Re Meyer (1896), 74 Fed. Rep. 881. 

CHINESE SAILORS: In Re Pacific Mail Steamship Co. (1904), 130 Fed. Rep. 
76, 64 C. C. A. 410, reversing 126 Fed. Rep. 1020. 

FAILURE TO MAINTAIN WATCH AT NIGHT ON VESSEL AT PIER: The 
Valentine (1904), 131 Fed. Rep. 352. 

FOG HORN: The Niagara (1898), 84 Fed. Rep. 902, 28 C. C. A. 528, 55 U. S. 
App. 445. 

DUE DILIGENCE TO MAKE VESSEL SEAWORTHY : Nord Deutcher Lloyd 
V. Insurance Co. of North America (1901), 110 Fed. Rep. 420, 49 C. C. A. 1; Grubnan 
V. The Ontario (1902), 115 Fed. Rep. 769, 53 C. C. A. 199; The Jane Grey (1900), 
99 Fed. Rep. 51; The Oneida (1901), 108 Fed. Rep. 886; The May L. Peters (1895), 
68 Fed. Rep. 919, affirmed 79 Fed. Rep. 998, 25 C. C. A. 681; The Ninfa (1907), 
156 Fed. Rep. 512; The R. P. Fitzgerald (1914), 212 Fed. Rep. 678, 129 C. C. A. 214; 
The Southwark (1903), 191 U. S. 1, 24 Sup. Ct. Rep. 1, 48 L. Ed. 65; The Jean Bart 
(1911), 197 Fed. Rep. 1002; The Carib Prince (1898), 170 IT. S. 655, 18 Sup. Ct. Rep. 
753, 42 L. Ed. 1181; Insurance Co. of North America v. North German Lloyd Co. 
(1900), 106 Fed. Rep. 973; The C. W. Elphicke (1903), 122 Fed. Rep. 439, 58 C. C. A. 
421; The Sandfleld (1898), 92 Fed. Rep. 663, 34 C. C. A. 612; American Sugar Re- 
fining Co. V. Rickinson (1903), 124 Fed. Rep. 188, 59 C. C. A. 604. Affirmative proof 
of due diligence — The Murrell (1911), 200 Fed. Rep. 826. "Seaworthiness" defined — 
The Indrapura (1910), 178 Fed. Rep. 591. Liability for unseaworthiness — The Ninfa 
(1907), 156 Fed. Rep. 512. Implied warranty of seaworthiness — The Indrapura 
(1910), 178 Fed. Rep. 591, affirmed 190 Fed. Rep. 711, 112 C. C. A. 351. Negligence 
of agents — The Plamborough (1895), 69 Fed. Rep. 470. Failure to close port holes — 
The Manitoba (1900), 104 Fed. Rep. 145; International Navigation Co. v. Farr & 
Bailey Mfg. Co. (1901), 181 U. S. 218, 21 Sup. Ct. Rep. 591, 45 L. Ed. 830. Worn 
plates — The Flamborough (1895), 69 Fed. Rep. 470. Surveyor's certificate as evi- 
dence of diligence — The Abbazia (1904), 127 Fed. Rep. 495. Private carrier — Braker 
V. Jarvis Co. (1908), 166 Fed. Rep. 987. Voyage charter — Dene Shipping Co. v. 
Tweedie Trading Co. (1905), 143 Fed. Rep. 854, 74 C. C. A. 606, affirming 133 Fed. 
Rep. 589; writ of certiorari denied (1906), 206 IT. S. 222, 26 Sup. Ct. Rep. 767, 50 
L. Ed. 1175. Losses hefore commencement of voyage — Steamship Wellesley Co. v. 
Hooper (1911), 185 Fed. Rep. 733, 108 C. C. A. 71. Latent defects — The Sandfield 
(1898), 92 Fed. Rep. 663, 34 C. C. A. 612; The Indrapura (1911), 190 Fed. Rep. 711, 
112 C. C. A. 351, affirming 178 Fed. Rep. 591. Injury due to stopping for repairs — 
The Gordon Campbell (1905), 141 Fed. 435. Manner of stowing cargo — The Ger- 
manic (1903), 124 Fed. Rep. 1, 59 C. C. A. 521; Corsar v. Spreckles & Bros. Co. 
(1905), 141 Fed. Rep. 260, 72 C. C. A. 378; The Medea (1910), 179 Fed. Rep. 781, 
103 C. C. A. 273, reversing 173 Fed. Rep. 498; Steamship Wellesley Co. v. Hooper 
(1911), 185 Fed. Rep. 733, 108 C. C. A. 71; Olsen v. United States Steamship Co. 
(1914), 213 Fed. Rep. 18, 129 C. C. A. 608; The Oneida (1904), 128 Fed. Rep. 687, 
63 C. C. A. 239; The Frey (1899), 92 Fed. Rep. 667; The Sintram (1894), 64 Fed. 
Rep. 884; The Hudson (1903), 122 Fed. Rep. 96; The Mexican Prince (1897), 82 
Fed. Rep. 484, affirmed 91 Fed. Rep. 1003, 34 C. C. A. 168; Lazarus v. Barber (1905), 
136 Fed. Rep. 534, 69 C. C. A. 310; The Tjomo (1902), 115 Fed. Rep. 919; The 
Mexican Prince (1895), 70 Fed. Rep. 246. Overloading — The G. B. Boren (1904), 132 
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Fed. Rep. 887. Weakness of harge from long usage — ^The Willie (1904), 134 Fed. 
Rep. 759. Unexplained sinking of vessel as presumption of unseaworthiness — Ore- 
gon Round Lumber Co. v. Portand & Asiatic S. S. Co. (1908), 162 Fed. Rep. 912; 
Sanbem v. Wright & Cobb Lighterage Co. (1909), 171 Fed. Rep. 449, affirmed 179 
Fed. Rep. 1021, 102 C. C. A. 666. InsuMcient coal for voyage as evidence of unsea- 
worthiness — British & Foreign Marine Insurance Co. v. Kilgour S. S. Co., Ltd. (1910), 
184 Fed. Rep. 174. Failure to inspect vessel — The Indrani (1910), 177 Fed. Rep 914, 
110 C. C. A. 194. Failure to close steam valves — The Manitou (1902), 116 Fed. Rep. 
60. Failure to protect water valves — ^The Brilliant (1905), 138 Fed. Rep. 743, 
affirmed 159 Fed. Rep. 1022, 86 C. C. A. 671. Failure to cover hatches — ^The Hyades 
(1903), 124 Fed. Rep. 58, 59 C. C. A. 424: The C. W. Elphicke (1903), 122 Fed. Rep. 
439, 58 C. C. A. 421. Failure to close ports— The Tenedos (1905), 137 Fed. Rep. 443, 
affirmed 151 Fed. Rep. 1022, 82 C. C. A. 671. Deviation in compass — The B. A. Shores, 
Jr. (1896), 73 Fed. Rep. 342, affirmed 79 Fed. Rep. 987. Defective 6oiZer— The Abba- 
zia (1904), 127 Fed. Rep. 495. Defective pipes — ^The Indrapura (1910), 178 Fed. 
Rep. 591; The Rappahannock (1911), 184 Fed. Rep. 291, 107 C. C. A. 74, reversing 
173 Fed. Rep. 829. Defective pumps — Carolina Portland Cement Co. v. Anderson 
(1911), 186 Fed. Rep. 145, 108 C. C. A. 257; The Millie R. Bohannan (1894), 64 Fed. 
Rep. 883. Sudden leakage while loading — Donaldson t. Perry Co. (1905), 138 Fed. 
Rep. 643, 71 C. C. A. 93. Failure to provide sounding pipe — ^The Mexican Prince 
(1897). 82 Fed. Rep. 484, affirmed 91 Fed. Rep. 1003. 34 C. C. A. 168. Crack in 
cement lining of iron vessel — The Alvena (1897), 79 Fed. Rep. 973, 24 C. C. A. 261. 
Cracked teams — ^The Guadeloupe (1899), 92 Fed. Rep. 670. Effect of finding of sea- 
worthiness hy trial cowrf— The Wildcroft (1906), 201 U. S. 378, 26 Sup. Ct. Rep. 467, 
50 L. Ed. 794. 

NAVIGATION OR MANAGEMENT OF SHIP: The Newport News (1912), 199 
Fed. Rep. 968. Meaning of words "navigation" and "management" — The Silvia 
(1898) 171 V. S. 462, 19 Sup. Ct. Rep. 7, 43 L. Ed. 241; The Nettie Quill (1903), 124 
Fed. Rep. 667; In re Meyer (1896), 74 Fed. Rep. 881. Exemption applicable only 
after commencement of voyage — ^Ralli v. New York & T. S. S. Co. (1907), 154 Fed. 
Rep. 286, 83 C. C. A. 290; Gilchrist Transportation Co. v. Boston Insurance Co. 
(1915), 223 Fed. Rep. 716, 139 C. C. A. 246. Leaving port in disregard of port 
signals — Hanson v. Haywood Bros. & Wakefield Co. (1907), 152 Fed. Rep. 401, 81 C. 
C. A. 527. Tipping vessel for examination of propeller — The Indrani (1910), 177 Fed. 
Rep. 914, 101 C. C. A. 194. Improper handling of cargo — The Germanic (1903), 124 
Fed. Rep. 1, 59 C. C. A. 521, affirmed 196 U. S. 589, 24 Sup. Ct. Rep. 317, 49 L. Ed. 
610. Jettison of cargo — The Whitlieburn (1898), 89 Fed. Rep. 526. Failure to pro- 
tect cargo — ^Rodgers v. Bouker Contracting Co. (1904), 134 Fed. Rep. 702. Leakage 
of oil — The Persiana (1911), 185 Fed. Rep. 396, 107 C. C. A. 416, reversing 156 Fed. 
Rep. 1019. Failure to close ventilators — The Hudson (1909), 172 Fed. Rep. 1005. 
Failure to keep lookout — The Rosedale (1898), 88 Fed. Rep. 324, affirmed 92 Fed. 
Rep. 1021, 35 C. C. A. 167. Failure to close sea valve — Sun Co. v. Healy (1908), 163 
Fed. Rep. 48, 89 C. C. A. 300. Failure to use pumps—The Merida (1901), 107 Fed. 
Rep. 146, 46 C. C. A. 208. Injury to goods ichile taking in fresh water — The Wild- 
croft (1903), 134 Fed. Rep. 631, affirmed 201 U. S. 378, 26 Sup. Ct. Rep. 467, 50 L. Ed. 
794. Failure to open sluices during storm — The Sandfield (1898), 92 Fed. Rep. 663, 
34 C. C. A. 612. Position of ship in anchor— The Etona (1894), 64 Fed. Rep. 880, 
affirmed 71 Fed. Rep. 895. Injury to cargo while unloading — The Germanic (1905), 
196 TJ. S. 589, 25 Sup. Ct. Rep. 317, 49 L. Ed. 610, affirming 124 Fed. Rep. 1, 59 C. C. 
A. 521. Injury to cargo while lying at dock during winter — ^The Richard Winslow 
(1895), 67 Fed. Rep. 259, affirmed 71 Fed. Rep. 426. Repairs to ship — ^The Guadeloupe 
(1899), 92 Fed. Rep. 670; Corsar v. Spreckles & Bros. Co. (1905), 141 Fed. Rep. 260, 
72 C. C. A. 378. 

BURDEN OF PROOF: Seatcorthiness of vessel — The Southwark (1903), 191 
U. S. 1. 23 Sup. Ct. Rep. 1, 48 L. Ed. 65; The River Meander (1913), 209 Fed. Rep. 
931, affirmed 240 Fed. Rep. 1022; The Oneida (1904), 128 Fed. Rep. 687, 63 C. C. A. 
239; writ of certiorari denied, 194 XJ. S. 632, 48 L. Ed. 1159, 24 Sup. Ct. Rep. 856; 
The Wildcroft (1906), 201 U. S. 378, 26 Sup. Ct. Rep. 467, 50 L. Ed. 794; Bradley v. 
Lehigh V. Rd. Co. (1907), 153 Fed. Rep. 350, 82 C. C. A. 426, affirming 145 Fed. 
Rep. 569; The Ninfa (1907), 156 Fed. Rep. 512; Steamship Wellesley Co. v. Hooper 
(1911), 185 Fed. Rep. 753, 108 C. C. A. 71; The Patria (1909), 132 Fed. Rep. 971, 
68 C. C. A. 397, affirming 125 Fed. Rep. 425; The La Kroma (1905), 138 Fed. Rep. 
936. Cause of damage to goods in generah-^he Patria, supra; The La Kroma, 
supra; The Folmina (1909), 212 IT. S. 354, 29 Sup. Ct. Rep. 363, 53 L. Ed. 546, on 
certificate from the Circuit Court of Appeals, 153 Fed. Rep. 364, 82 C. C. A. 440. 
Loading of vessel — The Culima (1897), 82 Fed. Rep. 665; The Dolbardom Castle 
(1914), 212 Fed. Rep. 565; Lazarus v. Barber (1905), 136 Fed. Rep. 534, 69 C. C. A. 
310. Perils of navigation — Stern v. Fernandez (1915), 222 Fed. Rep. 42, 137 C. C. A. 
680; The Rappahannock (1911), 184 Fed. Rep. 291, 107 C. C. A. 74, reversing 173 
Fed. Rep. 829. Damage hy sea water — ^The Folmina, supra. Damage from excepted 
risk, — The Presque Isle (1905), 140 Fed. Rep. 202. Negligence of vessel — ^The Kor- 
anna (1914), 214 Fed. Rep. 172. Competency of master — The Cygnet (1903), 126 
Fed. Rep. 742, 61 C. C. A. 348. 

2. The Indrapura (1910), 178 Fed. Rep. 591, affirmed 190 Fed. Rep. 711. 

3. The Irrawaddy (1898), 171 U. S. 187, 18 Sup. Ct. Rep. 831, 43 L. Ed. 130. 

4. Benner Line v. Pendleton (1914), 217 Fed. Rep. 497, 133 C. C. A. 449, affirmed 246 
U. S. 353, 62 L. Ed. 770, 38 Sup. Ct. Rep. 330; The Germanic (1903), 124 Fed. Rep. 
1, 69 C. C. A. 521. 
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2009-K. Duty of ship owner to issue bill of lading stating nature 

AND contents OF SHIPMENT. 

Section 4 of the Harter Act^ provides as follows : 

That it shall be the duty o£ the owner or owners, masters, or agent of any vessel 
transporting merchandise or property from or between ports of the United States and 
foreign ports to issue to shippers of any lawful merchandise a bill of lading, or shipping 
document, stating, among other things, the marks necessary for identification, number 
of packages, or quantity, stating whether it be carrier's or shipper's weight, and apparent 
order or condition of such merchandise or property delivered to and received by the 
owner, master, or agent of the vessel for transportation, and such document shall be 
prima facie evidence of the receipt of the merchandise therein described. 

Section 7 of the Harter Act provides that the above provisions of 
Section 4 of the Act shall not apply to the transportation of live 
animals.^ 

1. Harter Act, Section 4. (27 Stat. L. 445.) 

EFFECT OF CHARTER PARTY: Hansen v. American Trading Co. (1913), 
208 Fed. Rep. 884, 126 C. C. A. 44. 

EFFECT OF FALSE BILL OF LADING: The Isola Di Procida (1902), 124 
Fed. Rep. 942. 

PASSENGER TICKET: The Kensington (1902), 183 U. S. 263, 22 Sup. Ct. 
Rep. 102, 46 L. Ed. 190. 

2. Harter Act, Section 7. (27 Stat. L. 446.) 



2009-L. Penalty for violation of the provisions of the "Harter 

Act." 

Section 5 of the Harter Act^ provides as follows : 

That for a violation of any of the provisions of this act the agent, owner, or master 
of the vessel guilty of such violation, and who refuses to issue on demand the bill of 
lading herein provided for, shall be liable to a fine not exceeding two thousand dollars. 
The amount of the fine and costs for such violation shall be a lien upon the vessel, whose 
agent, owner, or master is guilty of such violation, and such vessel may be libeled there- 
for in any district court of the United States, within whose jurisdiction the vessel may 
be found. One-half of such penalty shall go to the party injured by such violation and 
the remainder to the Government of the United States. 

1. Harter Act, Section 5. (27 Stat. L. 446.) 

ACTION LIMITED TO OWNER OF PROPERTY SHIPPED: The Minnehaha 
(1902), 114 Fed. Rep. 672. 

VIOLATION OF STATUTE AND INDICTABLE OFFENSE: United States v. 
Cobb (1906), 163 Fed. Rep. 791. 



2009-M. Existing laws not repealed. 
Section 6 of the Harter Act^ provides as follows : 

That this act shall not be held to modify or repeal sections forty-two hundred and 
eighty-one, forty-two hundred and eighty-two and forty-two hundred and eighty-three of 
the Revised Statutes of the United States, or any other statute defining the liability of 
vessels, their owners, or representatives. 

1. Harter Act, Section 6. (27 Stat. L. 446.) 

RELATION TO SECTION THREE: The Viola (1893), 59 Fed. Rep. 632. 



2009-N. Certain sections of "Harter Act" inapplicable to trans- 
portation OF live stock. 

Section 7 of the Harter Act^ provides as follows : 

Sections one and four of this act shall not apply to the transportation of live animals. 
1. Harter Act, Section 7. (27 Stat. L. 446.) 
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2010. Liability of connecting carriers under Section 20 of the Act. 



2010-A. Liability of coNNECTiifG carriers in general. 

The "Carmack Amendment" to the "Hepburn Act" makes "any 
carrier receiving property for transportation from a point in one 
State to a point in another State" liable for loss caused by itself or by 
connecting carriers, and the shipper, may, therefore, sue an intermedi- 
ate carrier receiving the goods, and is not obliged to institute action 
against the initial carrier.^ Although the "Carmack Amendment" 
renders the initial carrier liable for loss or damage to interstate ship- 
ments caused by its own or connecting line, the connecting carrier is 
also liable for the damage resulting from its negligence, and there is 
still a presumption that the last carrier caused the injury.^ 

The initial and connecting carriers are jointly liable for loss or 
damage occurring on the line of the connecting carrier, but no recovery 
can be had of the connecting carrier for loss or damage taking place, 
without its negligence, on the initial carrier's Une.^ A connecting 
carrier is not liable for any negligence of the initial carrier.* The 
intermediate carrier is not liable for delay of the initial carrier in the 
absence of partnership relations between such carriers.^ 

A railroad receiving potatoes from a steamship company to which 
the shipper had dehvered them, and furnished the car in which they 
were loaded for interstate shipment, and negligently failing to prepare 
for such shipment so that the potatoes were damaged, was liable under 
the * ' Carmack Amendment. ' " 

1. St. Louis S. W. Ry. Co. of Texas v. Ray (1910), 127 S. W. 281. 

2. Gibson & Draughn v. Little Rock & H. S. W. Ry. Co. (1910), 124 S. W. 1033; Man- 
born & Co. V. Louisville & N. Rd. Co. (1916), 87 S. B. 37; Coate Bros. v. New Orleans 
Terminal Co. (1916), 72 So. 678. 

3. Otrich v. St. Louis, I. M. & S. Ry. Co. (1911), 134 S. W. 665. 

4. St. Louis, I. M. & S. Ry. Co. v. Davis (Ark. 1916), 185 S W. 478; Knapp v. Minne- 
apolis. St. P. & S. S. M. Ry. Co. (1916). 159 N. W. 81: Utz v. Chicago, B. & Q. Rd. 
Co. (1918), 208 S. W. 640. 

5. Missouri, K. & T. Ry. Co. of Texas v. Stark Grain Co. (1911), 103 Tex. 542, 13 
S. W. 410. 

6. Aydlett v. Norfolk-S. Rd. Co. (N. C. 1916), 89 S. E. 1000. 



2010-B. Liability of connecting carrier measured by original con- 
tract OF SHIPMENT. 

The liability of any carrier in the route over which the articles 
were routed, for loss or damage, is that imposed by Section 20 of the 
Act as measured by the original contract of shipment so far as it is 
valid under the Act.^ 

The connecting carrier is not relieved from liability by the "Car- 
mack Amendment," but the bill of lading required to be issued by 
the initial carrier upon an interstate shipment governs the entire 
transportation, and thus fixes the obligations of all participating car- 
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riers to the extent that the terms of the bill of lading are applicable 
and valid.^ 

L Kansas City S. Ry. Co. v. Carl (1913), 227 U. S. 639, 57 L. Ed. 683, 687, 33 Sup. 

Ct. Rep. 391. 
2. Georgia F. & A. Ry. Co. v. Bllsh Milling Co. (1916), 241 U. S. 190, 36 Sup. Ct. Rep. 

541, 60 L. Ed. 948, 951; citing, Kansas City S. Ry. Co. v. Carl (1913), 227 U. S. 639, 

33 Sup. Ct. Rep. 391, 57 L. Ed. 683, 686; Adams Express Co. v. Croninger (1913), 

226 U. S. 491, 33 Sup. Ct. Rep. 148, 57 L. Ed. 314, 320; Cleveland, C. C. & St. L. 

Ry. Co. V. Dettlebach (1916), 239 U. S. 588, 36 Sup. Ct. Rep. 177, 60 L. Ed. 453; 

Southern Ry. Co. v. Prescott (1916), 240 U. S. 632, 36 Sup. Ct. Rep. 469, 60 L. Ed. 

837; Northern P. Ry. Co. v. "Wall (1916), 241 U. S. 87, 36 Sup. Ct. Rep. 493, 60 

L. Ed. 905. 

2010-C. CONTEACT OF INITIAL CAEEIEB INTJEES TO THE BBH.BFIT OF 

SUCCEEDING CAEEIEES. 

Any limitation of liability contained in a contract made by the 
initial carrier of an interstate shipment for the benefit of itself and 
connecting carriers which would be valid in its own behalf, under Sec- 
tion 20 of the Act, making the initial carrier liable for loss or damage 
occurring anywhere en route, will likewise inure to the benefit of any 
succeeding carrier in the chain of transportation when sued for loss 
or damage.^ 

1. Kansas City S. Ry. Co. v. Carl (1913), 227 U. S. 639, 57 L. Ed. 683, 687, 33 Sup. 
Ct. Rep. 391. 

2010-D. Liability of connecting caeeiees fob loss, damage, oe injury 

TO PBOPEETY TEANSPOETED is same as that of initial C.UIBIEE. 

Section 20 of the Interstate Commerce Act provides that the initial 
carrier shall be liable for all loss or damage "caused by it," but that 
section as a whole shall not affect "any remedy or right of action" 
which the shipper shall have "under the existing law." The phrase 
"existing law" means existing law as understood in the Federal courts 
and excludes changes made by State statutes. A connecting or ter- 
minal carrier's liability is subject to the same rules as the initial car- 
rier's liability/ 

In Georgia, F. <£ A. Ry. Go. v. Blish Milliug Go." the United States 
Supreme Court, per Mr. Justice Hughes, stated : * ' The first contention 
is made by repeated decisions of this court. The connecting carrier 
is not relieved from liability by the Carmack amendment, but the 
bill of lading required to be issued by the initial carrier upon an inter- 
state shipment governs the entire transportation, and thus fixes the 
obligations of all participating carriers to the extent that the terms of 
the bill of lading are applicable and valid. 'The liability of any 
carrier in the route over which the articles were routed, for loss or 
damage, is that imposed by the act as measured by the original con- 
tract of shipment, so far as it is valid under the act.' Kansas City 
Southern R. Go. v. Garl, 227 U. S. 639, 648, 57 L. Ed. 683, 686, 33 Sup. 
Ct. Rep. 391. See Adams Exp. Go. v. Groninger, 226 U. S. 491, 507, 
508, 57 L. Ed. 314 320, 321, 44 L. E. A. (M. S.) 257, 33 Sup. Ct. Rep. 
149; Gleveland, G. G. S St. L. R. Go. v. Dettlebach, 239 U. S. 588, 591. 
OMte, 453, 456, 36 Sup. Ct. Rep. 177; Southern R. Go. v. Prescott, 240 U. 
S. 632, 637, ante, 836, 839, 36 Sup. Ct. Rep. 469; Northern P. R. Go. v. 
Wall, decided April 24, 1916 [241 U. S. 98, ante, 905, 36 Sup. Ct. Rep. 
493]." 

1. Lysaght, Ltd. v. Lehigh V. Rd. Co. (1918). 254 Fed. Rep. 351. 353, affirmed. Lehigh 
v. Rd. Co. V. Lysaght, Ltd. (1921), 271 Fed. Rep. 906, 909, citing, Georgia, P. & A. 
Ry. Co. V. Blish Milling Co. (1916) 241 U. S. 190, 36 Sup. Ct. Rep. 541, 60 L. Ed. 948. 

2. Georgia, F. & A. Ry. Co. v. Blish Milling Co. (1916), 60 L. Ed. 948, 951, 241 V. S. 
190, 36 Sup. Ct. Rep. 541. 
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2010-E. Liability of intermediate caerieb for loss, damage, or delay 

NOT OCCURRING ON ITS OWN LINE. 

Under the "Carmack Amendment" an intermediate carrier can- 
not be sued for delay in transportation of an interstate shipment of 
live stock, where the delay was not caused on its line, regardless of 
whether or not it had issued a hill of lading; the purpose of the amend- 
ment being to secure simplicity in the transportation of freight carried 
by several common carriers by localizing the responsible carrier.^ 

The "Carmack Amendment" denied to the initial carrier the priv- 
ilege it formerly had to contract against its liability as agent for con- 
necting carriers, and created an obligation on its part to carry to des- 
tination an interstate shipment, though no contract was entered into 
between the parties, so as to render it liable for loss or damage oc- 
casioned by connecting carrier. However, the ' ' Carmack Amendment ' ' 
does not make a connecting carrier agent of the initial carrier or render 
it liable for loss occasioned by another connecting carrier, for which 
it is in any way accountable primarily.^ 

1. Hudson V. Chicago, St. P. M. & O. Ry. Co. (1915), 226 Fed. Rep. 38. 

2. McGinn v. Oregon-Washington Rd. & Nav. Co. (1920), 265 Fed. Rep. 81. Writ of 
certiorari granted, Oregon-Washington Rd. & Nav. Co. v. McGinn (1920), 65 L. Ed. 
209, 41 Sup. Ct. Rep. 148, U. S. . 

2010-F. Connecting carrier cannot modify the teems of the shipping 

CONTRACT. 

Where, in an interstate shipment, the initial carrier issues a bill 
of lading, a connecting carrier over whose lines the shipment passes 
on the way to its destination, cannot enter into a new contract with the 
shipper, by which the liability of such carrier is less than in the case 
of damage to property so being carried over its line as a link in the 
interstate transportation.^ 

1. Missouri, 0. & G. Ry. Co. v. French (Okla. 1915), 152 Pac. 591. 

2010-G. Shipper cannot sue a connecting carrier to restrain re- 
covery of freight charges to enforce a set-off. 

In Johnson-Brown v. Delaware, L. S W. Rd. Co."- Mr. District 
Judge Speer stated: "But, if properly served, the bill cannot be main- 
tained. It is based upon a claim that he has a right to set-off dam- 
ages to his melons against the freight charges of the defendant com- 
pany. Now the action for freight charges was not brought against 
the initial carrier. Nor is it alleged in the bill that the injury sus- 
tained by the fruit occurred on the line of the defendant company. The 
injury resulted from delay in the shipment, but the biU does not dis- 
close which of the succeeding or connecting carriers on whose line the 
delay occurred. Before the enactment of the controlling legislation 
of Congress on this subject, there was — 

" 'Such a diversity of legislative * * * holding that it was practically impos- 
sible for a shipper engaged in a business that extended beyond the confines of his own 
state, or for a carrier whose lines were extensive, to know without considerable inves- 
tigation and trouble, and even then oftentimes with but little certainty, what would be 
the carrier's actual responsibility as to goods delivered to it for transportation from one 
state to another. The congressional action has made an end to this diversity; for the 
national law is paramount and supersedes all state laws as to the rights and liabilities 
and exemptions created by such transactions.' Opinion of Mr. Justice Lurton in Adams 
Express Co. v. Croninger, 226 U. S. 505, 33 Sup. Ct. Rep. 151, 57 L. Ed. 31'1, 44 L. R. A. 
(N. S.) 257. 
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"The language used by the learned justice was taken from the 
opinion of Mr. Justice Powell in Southern Pacific Co. v. Crenshaw, 5 
Ga. App. 675, 687, 63 S. E. 865. Associate Justice Lurton continues : 

" 'That the legislation supersedes all the regulations and policies of a particular 
state upon the same subject results from its general character. It embraces the subject 
of the liability of the carrier under a bill of lading which he must issue, and limits his 
power to exempt himself by rule, regulation, or contract. Almost every detail of the 
subject is covered so completely that there can be no rational doubt but that Congress 
intended to take possession of the subject and supersede all state regulations with refer- 
ence to it' 

"See, also, Texas & Pac. Ry. v. Abilene Cotton Mills, 204 U. S. 426, 
27 Sup. Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. 1075. 

"Justice Lurton continues: 

" 'To construe this proviso as preserving to the holder of any such bill of lading 
any right or remedy which he may have had under existing federal law at the time of 
his action gives to it a more rational interpretation than one which would preserve 
rights and remedies under existing state laws, for the latter view would cause the pro- 
viso to destroy the act itself. One illustration would be a right to a remedy against 
a succeeding carrier, in preference to proceeding against a primary carrier for a loss 
or damage incurred upon the line of the former. The liability of such succeeding car- 
rier in the route would be that imposed by this statute, and for which the first carrier 
might have been made liable.' 

"Construing this controlling decision, we must reach the conclu- 
sion that the plaintiff's suit should have been brought against the 
initial carrier. That is the effect of what is widely known as the Car- 
mack Amendment. In order to avoid the great confusion which existed 
on this subject, Congress, by the amendment, has afforded the shipper 
the most convenient means of redress from any carrier, which, by 
interrelation, had undertaken to transport his goods in interstate com- 
merce. The simplicity and effectiveness of this remedy would be ren- 
dered nugatory if the shipper was at liberty to single out and sue any 
one or more of the succeeding carriers. The recourse of the initial 
carrier, if not to blame, is to adjust its loss with the succeeding carri- 
ers, which are blamable. 

"Besides, the attempt in this bill to defeat the railroad company's 
charges for freight by the plea of recoupment has been held obnoxious 
to the act of Congress. In Chicago & Northwestern R. R. Co. v. Wm. 
S. Stein Co. (D. C), 233 Fed. 716, it was held that in an action by an 
interstate carrier for freight charges a shipper cannot set off a claim 
for injuries to the goods ; for the freight can be paid only in cash, and 
such set-offs would open the door to fraud and discrimination. The 
same doctrine was held and elaborated in the case of Illinois Central 
R. R. V. W. L. Hooper £ Sons (D. C.) 233 Fed. 135. 

"For these reasons, or either of them, the bill must be dismissed." 

1. Johnson-Brown Co. v. Delaware, L. & W. Rd. Co. (1917), 239 Fed. Rep. 590, 591. 

2011. Liability of the terminal carrier under Section 20 of the Act. 



2011-A. Liability of the terminal caeeiee as an instjeee. 

The common-law liability of the carrier as an insurer was not 
changed with respect to a loss occurring on its own line by the provi- 
sions of the ' ' Carmack Amendment ' ' to Section 20 of the Act, making 
the initial carrier of an interstate shipment liable for any loss, damage, 
or injury "caused by it" or by any other carrier to which the property 
may be delivered.^ In delivering the opinion of the Court in the case 
of Cincinnati, N. 0. d T. P. Ry. Co. v. Rankin^ Mr. Justice McEejTiolds 
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stated: "Counsel concede liability of a common carrier under the 
long-recognized common-law rule not only for negligence, but also as 
an iasurer, and that unless the Carmack amendment has changed this 
rule, the railway is responsible for damages not exceeding specified 
value. But they insist that in Adams Exp. Co. v. Croninger, 226 U. S. 
491, 57 L. Ed. 314, 44 L. R. A. (N. S.) 257, 33 Sup. Ct. Rep. 148, we held 
this amendment restricts a carrier's liability to loss 'caused by it.' 
And, consequently, they say, the trial court erred when it charged : ' In 
this case the, carrier is held to the highest degree of care for the safe 
transportation of the animals. ' 

' ' Construing the Carmack amendment, we said through Mr. Justice 
Lurton in the case cited (pp. 506, 507) : 'The liability thus imposed 
is limited to ' " any loss, injury, or damage caused by it or a succeeding 
carrier, to whom the property may be delivered, ' ' ' and plainly implies 
a liability for some default in its common-law duty as a common car- 
rier. ' Properly understood, neither this nor any other of our opinions 
holds that this amendment has changed the common-law doctrine there- 
tofore approved by us in respect of a carrier 's liability for loss occur- 
ring on its own line. ' ' 

1. Cincinnati, N. O. & T. P. Ry Co. v. Rankin (1916), 241 U. S. 319, 36 Sup. Ct. Rep. 
555, 60 L. Ed. 1022; Southern Ry. Co. v. Morris (Ga. 1918), 95 S. E. 284; Deaver- 
Geter Co. v. Southern Ry. Co. (S. C. 1913), 75 S. E. 709. 

2. Ibid. 

2011-B. Liability of terminal carrier for its own wrong. 

A terminal carrier is not relieved from liability for misdelivering 
an interstate shipment by the provisions of the "Carmack Amend- 
ment" of June 29, 1906, to the Act of February 4, 1887, Section 20, 
making the initial carrier liable for loss or damage occurring anywhere 
en route, with a remedy over against the carrier at fault, but the bill 
of lading which the initial carrier under that statute must issue gov- 
erns the entire transportation, and thus fixes the obligations of all 
participating carriers to the extent that the terms of the bill of lading 
are applicable and valid.^ 

The "Carmack Amendment" does not deprive a shipper of his 
common-law action against the intermediate or final carrier nor pre- 
vent liability from attaching to such carriers against whom a default 
can be established by proper evidence.^ 

1. Georgia, P. & A. Ry. Co. v. Blish Milling Co. (1916), 241 V. S. 190, 36 Sup. Ct. Rep. 
541, 60 L. Ed. 948. 

2. Tradewell v. Chicago & N. W. Ry. Co. (Wis. 1912), 136 N. W. 794; Illinois C. Rd. 
Co. V. Mahon Live Stock Co. (Miss. 1916), 71 So. 802; Mewborn & Co. v. Louis- 
ville & N. Rd. -Co. (N. C. 1915), 87 S. E. 37; Southern Express Co. v. Sakes (Ala. 
1915), 160 Ala. 621, 49 So. 392: Louisville & N. Rd. Co. v. Linn (Ala. 1916). 71 
So. 338. 



2011-C. Liability of terminal carrier as warehouseman. 

The liability of the terminal carrier in an interstate shipment for 
a loss due to its negligence while the goods were in its possession as 
warehouseman at the place of destination must be regarded as con- 
trolled by a limitation to an agreed valuation made to adjust the rate 
contained in the uniform bill of lading issued by the initial carrier, 
in view of the provisions of the "Hepburn Act" of June 29, 1906, 
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enlarging the definition of the term "transportation" so as to include 
all services rendered in connection therewith, and of a provision of 
the bill of lading that "every service to be performed hereunder" is 
subject to all the conditions therein contained.^ Mr. Justice Pitney in 
delivering the opinion of the United States Supreme Court, in the case 
of Cleveland, C. C. & St. L. By. Co. v. DettlebacW, stated: "The court 
whose judgment we have here under review sustained a judgment ren- 
dered by an inferior state court in favor of Dettlebach and against 
the railway company for the market value of certain goods which, hav- 
ing been shipped in interstate commerce, were lost through the negli- 
gence of the railway company (the terminal carrier) while in its pos- 
session as warehouseman at the place of destination; overruling the 
contention that, because of a limitation of liability agreed upon by 
plaintiff's agent in consideration of a reduced rate of freight, and 
contained in the bill of lading that was issued by the initial carrier, and 
by force of the provisions of the interstate commerce act and its amend- 
ments, especially the Hepburn act of 1906 * * * the recovery ought 
to be limited in accordance with the stipulation. This question, it may 
be observed, as affecting the warehouseman's responsibility, was not 
passed upon in Boston & M. B. Co. v. Hooher, 233 U. S. 97, 109, 58 
L. ed. 868, 874, L. R. A. 1915B, 450, Ann. Cas. 1915D, 593. 

. ' ' The facts are as follows : Dettlebach, the plaintiff, on Septem- 
ber 18, 1911, shipped certain packages of merchandise, described as 
household goods, over the Chicago, Burlington, & Quincy B,ailway and 
connecting lines from Denver, Colorado, consigned to his wife at Cleve- 
land, Ohio. They were received for transportation under the terms 
of a bill of lading, prepared in the form approved and recommended 
by the Interstate Commerce Commission in its report of June 27, 1908 
(14 Inters. Com. Rep. 346, 352; 22 Ann. Rep. I. C. C. 1908, p. 57), 
which contained the following provision : 

" *It is mutually agreed, as to each carrier of all or any of said 
property over all or any portion of said route to destination, and as to 
each party at any time interested in all or any of said property, that 
every service to be performed hereunder shall be subject to all the con- 
ditions, whether printed or written, herein contained (including condi- 
tions on back hereof), and which are agreed to by the shipper and 
accepted for himself and his assigns.' 

"Among the conditions printed upon the back were the following: 
' ' ' Sec. 3. . . . The amount of any loss or damage for which any 
carrier is liable shall be computed on the basis of the value of the 
property ... at the place and time of shipment under this bill of lad- 
ing, unless a lower value has been represented in writing by the shipper 
or has been agreed upon or is determined by the classification or tariffs 
upon which the rate is based, in any of which events such lower value 
shall be the maximum amount to govern such computation, whether 
or not such loss or damage occurs from negligence. * * * ' 



u <( 



'Sec. 5. Property not removed by the party entitled to re- 
ceive it within forty-eight hours (exclusive of legal holidays) after 
rotice of its arrival has been duly sent or given may be kept in car, 
depot, or place of delivery of the carrier, or warehouse, subject to a 
reasonable charge for storage and to carrier's responsibility as ware- 
houseman only. * * *' 
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"Upon the face of the bill of lading was the foUowiag declaration 
signed by plaintiff's agent: 'I hereby declare the valuation of the 
property shipped under this bill of lading does not exceed $10 per 
cwt.' 

"The court found as a fact that the shipper, by consenting to the 
limitation, received a consideration in the shape of a substantial re- 
duction in the freight rate, and that this supported the agreement to 
limit the company's liability. No question was made but that the 
agreement was in accordance with the filed tariff. 

"The goods thus shipped were transported by the initial carrier 
to the junction between its line and that of defendant, and transported 
by the latter company to destination, where they arrived on September 
27. Thej^ were not called for by the consignee, and remained in de- 
fendant's possession as warehouseman until November 1, 1911, when, 
through its negligence, certain of the goods, of the market value of 
$2,792, wiere lost. 

' ' This action having been brought to recover the value of the goods 
lost, and the claim of Federal right already mentioned having been 
made and overruled, a verdict and judgment went against defendant 
for the market value of the goods, and this was affirmed by the court 
of appeals, eighth district, state of Ohio. The supreme court of the 
state declined to review the judgment. The case comes here under 
Sec. 237, Judicial Code (36 Stat, at L. 1156, chap. 231, Comp. Stat. 
1913, Sec. 1214). 

"It is no longer open to question that if the loss had occurred in 
the course of transportation upon defendant's line, the limitation of 
liability agreed upon with the initial carrier, as this was, for the pur- 
pose of securing the lower of two rates of freight, would have been 
binding upon plaintiff, in view of the Carmack amendment. Adams 
Exp. Co. V. Croninger, 226 U. S. 491, 509, 57 L. ed. 314, 321, 44 L. R. A. 
(N. S.) 257, 33 Sup. Ct. Rep. 148; Kmsas City Southern R. Co. v. 
Carl, 227 U. S. 639, 648, 654, 57 L. Ed. 683, 686, 689, 33 Sup. Ct. Rep. 
391; Missouri, K. d T.R. Co. v. Harriman, 227 U. S. 657, 668, 57 L. ed. 
690, 696, 33 Sup. Ct. Rep. 397. The question is whether the limitation 
of liability may be deemed to have spent its force upon the completion 
of the carrier's service as such, or must be held to control, also, during 
the ensuing relation of warehouseman. The court of appeals, recog- 
nizing the question as one of difficulty, reasoned thus : 

" ' To occupy this twofold relation is of advantage to the company. 
As soon as the company can occupy it by replacing with it its former 
relation as a common carrier, it obtains the benefit of the rule of ordi- 
nary care instead of the higher degree of vigilance which the law 
charges upon carriers for hire. And the company is further advan- 
taged by an early shifting of its status as carrier to that of warehouse- 
man, through its right in the latter capacity to charge for the storage 
of consigned goods, from the time when its relation to them as carrier 
ceases.' 

' ' The court considered that the declaration of value stamped upon 
the bill of lading, and signed by plaintiff's agent, carried no sugges- 
tion that it should inure to the advantage of a warehouseman after 
becoming inert for the relief of the carrier, and that the custody and 
protection of the goods as warehouseman is a distinct service from 
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that of their transportation, and for it additional compensation may 
be charged; proceeding as follows: 'The additional compensation is 
not at all diminished in this case because of the agreement of limita- 
tion of liability. The reduction in the rate of carriage which can be 
used as a consideration to support that agreement is no consideration 
for a like limitation of the liability as warehouseman, because there is 
no reduction in warehousing charges provided or stipulated for in the 
transaction. It is not easy to see why the consideration — not a large 
one — which is permitted to support the agreement to a limited liability 
on the part of the carrier should do double duty by serving also to 
uphold a like limitation of the liability of a warehouseman, — the latter 
not agreeing to abate any part of proper storage charges. To so ex- 
tend the contract of release would give an advantage to the warehouse- 
man, but none to the owner. To allow that consideration would be to 
permit the carrier to cast off his obligation as carrier and take up a 
lighter burden, while he denies to the shipper all right to share in the 
benefit of the changed relation. The rate which the warehouseman 
may charge for storage remains unaffected by the release of liability 
as a carrier. The warehouseman could collect the reasonable value of 
his service whether the limitation of the carrier's liability was or was 
not stipulated. He could not be compelled to take less because of the 
stipulation. He could collect no more if the stipulation had not been 
made. ' 

"We recognize the cogency of the reasoning from the standpoint 
of the common-law responsibility of a railway company as carrier and 
as warehouseman. But we have to deal with the effect of an express 
contract, made for the purpose of interstate transportation, and this 
must be determined in the light of the act of Congress regulating the 
matter. The question is Federal in its nature. Missouri, K. (& T. By. 
Go. V. Harriman, 227 U. S. 657, 672, 57 L. ed. 690, 698, 33 Sup. Ct. Eep. 
397; Atchison, T. & 8. F. R. Co. v. Robinson, 233 U. S. 173, 180, 58 L. 
Ed 901, 905, 34 Sup. Ct. Rep. 556. 

"The provision that we have quoted from the contract is to the 
effect that 'every service to be performed thereunder' is subject to 
the conditions contained in it. One of these conditions is, in substance, 
that where a valuation has been agreed upon between the shipper and 
the carrier, such value shall be the maximum amount for which any 
carrier may be held liable, whether or not the loss or damage occurs 
from negligence. And that this, as a mere matter of construction, 
applies to the relation of warehouseman as well as to the strict rela- 
tion of carrier, is manifest from the further provision that property 
not removed within forty-eight hours after notice of arrival may be 
kept 'subject to a reasonable charge for storage and to carrier's respon- 
sibility as warehouseman only.' Thus, 'any loss or damage for which 
any carrier is liable' includes not merely the responsibility of carrier, 
strictly so called, but 'carrier's responsibility as warehouseman' also. 

"And this is quite in line with the letter and policy of the com- 
merce act, and especially of the amendment of June 29, 1906, known as 
the Hepburn act, * * * which enlarged the definition of the term 
'transportation' (this, under the original act, included merely 'all in- 
struments of shipment or carriage') so as to include 'cars and other 
vehicles and all instrumentalities and facilities of shipment or carriage, 
irrespective of ownership or of any contract, express or implied, for 
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the use thereof mid all services in connection with the receipt, delivery, 
elevation, and transfer in transit, ventilation, refrigeration or icing, 
storage, and handling of property transported; and it shall be the duty 
of every carrier subject to the provisions of this act to provide and 
furnish such transportation upon reasonable request therefor, and to 
establish through routes and just and reasonable rates applicable 
thereto. All charges made for any service rendered or to he rendered 
in the transportation of passengers or property as aforesaid, or in 
connection therewith, shall be just and reasonable; and every unjust 
and unreasonable charge for such services or any part thereof is pro- 
hibited and declared to be unlawful. ' 

"From this and other provisions of the Hepburn act it is evident 
that Congress recognized that the duty of carriers to the public in- 
cluded the performance of a variety of services that, according to the 
theorjr of the co mm on law, were separable from the carrier's service 
as carrier, and, in order to prevent overcharges and discriminations 
from being made under the pretext of performing such additional ser- 
vices, it enacted that, so far as interstate carriers by rail were con- 
cerned, the entire body of such services should be included together 
under the single term 'transportation,' and subjected to the provisions 
of the act respecting reasonable ra^es and the like. The recommenda- 
tion of the Interstate Commerce Commission for the adoption of the 
uniform bUl of lading was of course made in view of this legislation, 
and while not intended to be and not in law binding upon the carriers, 
it is entitled to some weight. It recognizes — ^whether correctly or not 
is a question not now presented — the right of the carrier to make a 
charge, the amount of which has not been definitely fixed in advance, 
for storage as warehouseman in addition to the charge for transporta- 
tion; but at the same time it recognizes that a valuation lower than 
the actual value may be agreed upon between the shipper and the 
carrier, or determined by the classification or tariffs upon which the 
rate is based; and it is a necessary coroUary that what should be a 
reasonable charge for storage would be determined in the light of all 
the circumstances, including the valuation placed upon the goods. 

"We conclude that, under the provisions of the Hepburn act and 
the terms of the bill of lading, the valuation placed upon the property 
iere in question must be held to apply to defendant's responsibility 
as warehouseman. 

"Judgment reversed, and the cause remanded for further proceed- 
ings not inconsistent with this opinion. ' ' 

The case of Michigan C. Rd. Co. v. Owen Co.^ involved the question 
of the effect of placement and notice to consignee on the liability of 
the carrier. Mr. Justice McKenna, in delivering the opinion of the 
United States Supreme Court, stated: "Action in the municipal court 
of Chicago for damages for loss on several shipments of grapes, four 
car lots, shipped in sound and merchantable condition. 

"On receipt of the shipments, bills of lading were issued. The 
total loss is alleged to have been 126 baskets of grapes of the value of 
$23.30. The municipal court found against plaintiff (respondent here, 
and it wiU be so, referred to). The judgment was reversed by the 
appellate court, first district of the state, and judgment awarded re- 
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spondent, which was affirmed by the supreme court of the state, to 
which an appeal was granted because the court of appeals considered 
that the case involved questions of importance 'on account of principal 
and collateral interests' which should be passed upon by the supreme 
court. 

"Our review is concerned with questions of law; the facts are 
undisputed. It is stipulated that the cars were transported by the 
railroad company from their respective points of origia to Chicago, 
arriving there at different days and times of the days. Upon the ar- 
rival of each car it was placed on a public delivery track of the rail- 
road company and notice thereof given. Respondent accepted each car, 
breaking the seals thereof. And it is stipulated that at the time re- 
spondent started to unload, each of the cars contained the number of 
baskets and pounds of grapes received for transportation. The loss, 
whatever there was, occurred after the acceptance of the cars and their 
unloading had commenced, and whether the railroad company is liable 
therefore, and in what capacity liable, — whether as carrier or ware- 
houseman, or at all, — is the question in the case. 

* ' The answer depends upon the construction to be given to the first 
paragraph of section 5 of the bill of lading. It is as follows : 

" 'Property not removed by the party entitled to receive it, within 
forty-eight hours exclusive of legal holidays, after notice of its arrival 
has been duly sent or given, may be kept in car, depot, or place of 
delivery of the carrier subject to a reasonable charge for storage and 
to carrier's responsibility as warehouseman only, or may be, at the 
option of the carrier, removed to and stored in a public or licensed 
warehouse at the cost of the owner, and there held at owner's risk and 
without liability on the part of the carrier and subject to a lien for all 
freight and other lawful charges, including a reasonable charge for 
storage. ' 

"Regarding the words of the section merely, they are clear enough 
and present no 'double sense.' But controversies have arisen and 
judicial judgments have divided upon them. The point of the con- 
troversies has been, and is. as to the relation of the carrier to a ship- 
ment within forty-eight hours after notice of its arrival has been duly 
sent or given, and the contentions upon the point are in sharp antag- 
onism. That of respondent is that the railroad company, during the 
forty-eight hours, is responsible as a carrier, this relation not ter- 
minating until the expiration of that time. The contention of the rail- 
road company is contra, and that it, the company, is neither liable as a 
carrier or warehouseman. Not as a carrier, because the shipment had 
been delivered and accepted; not as warehouseman, because no negli- 
gence has been proved against it. The supreme court decided against 
the contentions of the railroad company and held it liable for loss on 
all the shipments. As to three of them, we may say immediately, in 
disposition of them, respondent withdraws any claims on account of 
them, and confines the issue to one car, which was undoubtedly un- 
loaded within forty-eight hours of the notice of its arrival. There is 
question of the other cars. 

"The importance of the issue, however, still remains, although it 
is concerned with only 31 baskets of grapes, of the value of $8.68, and 
the difficulty of its determination is indicated by the fact of the delivery 
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of judicial reasoning upon a like issue in other cases. And counsel 
have been at pains to set the cases in opposition with approving or dis- 
approving comment of their own. 

"The differences of the cases cannot be reconciled, and a review of 
them for the purpose of selection would manifestly extend this opinion 
to a great length. Their outside principle is simple enough; the bill 
of lading is a contract between the transportation company and him 
who is interested in the shipment, and legal when within the pohcy and 
edicts of the law regulating that relation. 

"By recurring to section 5 of the bill of lading, it will be seen that 
it supposes a contingency and provides for its occurrence. It supposes 
that property may not be removed when it has reached destination, 
and is available for delivery, and two periods of time are provided for. 
One of forty-eight hours after notice of the arrival of the property 
has been sent or given. During this time there is no declaration of the 
relation of the railroad company to the property. The other period 
commences at the expiration of the first or forty-eight-hour period, dur- 
ing which the provision is that the property is subject 'to carrier's 
responsibility as warehouseman only.' The comparison has its sig- 
nificance and must be accounted for. Eealizing this, the railroad com- 
pany makes a distinction. Its contention is that where delivery has 
been made of the property, as, it insists, was true in the case at bar, 
the responsibility of the railroad company as carrier immediately 
ceases. If, however, it is neither delivered nor removed within forty- 
eight hours after notice of arrival, the responsibility of the railroad 
company thereafter is that of 'warehouseman only.' 

"To the distinction and the contention based upon it, the supreme 
court of the state answered that the bill of lading provides for prop- 
erty 'not removed,' not to property 'delivered' or 'not delivered,' and 
it must be taken at its word. 

' ' The answer puts too much emphasis upon the distinction between 
property removed and property delivered. The property here was not 
delivered; access was only given to it that it might be removed, and 
forty-eight hours were given for the purpose. Pending that time it 
was within the custody of the railroad company, the company having 
the same relation to it that the company acquired by its receipt and had 
during its transportation. 

' ' The biU of lading is definite, as we have pointed out, in its .pro- 
visions and of the time at which responsibility of the company shall 
be that of warehouseman, and, by necessary implication, therefore, until 
that responsibility attaches, that of carrier exists. 

"All the elements of the case considered and assigned their per- 
suasive force, we think the judgment of the Supreme Court should be 
and it is aflSrmed." 

1. Cleveland, C. C. & St. L. Ry. Co. v. Dettlebach (1916), 239 U. S. 588, 36 Sup. Ct. 
Rep. 177, 60 L. Ed. 453, et seq. 

2. Ibid. It should be noted that that provision of Section 3 of the Bill of Lading 
involved in this case, which provides that the amount of any loss or damage for 
which the carrier is liable shall be computed on basis of the value of the property 
at time and place of shipment, is now unlawful and void under the 20th Section 
of the Act as amended by the Cummins Amendment of March 4, 1915. 

3. Michigan C. Rd. Co. v. Owen & Co. (1921), V. S. , Sup. Ct. Rep. . 

65 L. Ed. 690, 691. 
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2011-D. Terminal carrier is bound by the contract op the initial 

CARRIER. 

In McGinn v. Oregon-Washington Rd. S Nav. Cq.^ the Circuit 
Court of Appeals, per Mr. District Judge Wolverton, stated: "But it 
is insisted by counsel that the defendant is liable as for failure to 
deliver the stock in the condition in which it was received for shipment, 
and is, therefore, liable for the damages sustained by the shipper. The 
Supreme Court, in Georgia, Fla. <& Ala. Ry. v. Rlish Co., 241 U. S. 190, 
196, 36 Sup. Ct. Eep. 541, 544 (60 L. Ed. 948), whieh was an action in 
trover to recover against the terminal company for a misdelivery, and 
for the value of a carload of flour which had been damaged while in 
transit over the lines of the connecting carrier next preceding it, in 
further construing the Carmack Amendment, was of the opinion, and 
so declared, that the statute was comprehensive enough to embrace 
responsibility for all losses resulting from any failure to discharge a 
carrier's duty as to any part of the agreed transportation, including 
delivery ; and the court goes on to say : 

" 'When It (the Initial carrier) inserts in its hill of lading a provision requiring 
reasonable notice of claims "in case of failure to make delivery," the fair meaning of the 
stipulation is that it includes all cases of such failure, as well as those due to mis- 
delivery as those due to the loss of the goods. But the provision in question is not to 
be construed in one way with respect to the initial carrier and in another with respect 
to the connecting or terminal carrier. As we have said, the latter takes the goods under 
the bill of lading issued by the initial carrier, and its obligations are measured by 
its terms (Kansas Southern. Rv. v. Carl. 227 U. S. 639, 57 L. Ed. 683, 33 Sup. Ct. Rep. 
391) and if the clause must be deemed to cover a case of misdelivery when the action 
is brought against the initial carrier, it must equally have that effect in the case of 
the terminal carrier which in the contemplation of the parties was to make the delivery. 
The clause gave abundant opportunity for presenting claims, and we regard it as both 
applicable and valid.' 

' ' So that, under the amendment, the terminal carrier is bound, by 
the bill of lading, and the contract of the initial carrier, to deliver as 
the initial carrier is bound, and is liable for any loss or damage to the 
property that has been occasioned through the conduct of the carriers 
while in transit. This leads to the conclusion that the defendant here, 
being a terminal carrier, is liable for the loss and injury to the stock 
comprised by the shipment although occasioned while it was in transit 
over the Oregon Short Line. 

' ' Question is made that the form and theory of action adopted by 
plaintiff admit of no such relief, as it is said not to be for misdelivery, 
but for damages caused by the negligence of one of the connecting car- 
riers. The form of action has the sanction of the court in Georgia, Fla. 
(& Ala. Ry. v. Rlish Co., supra. There the action was in trover, but the 
court was persuaded that it should look beyond the technical denom- 
ination of the pleading and treat it as one for damages against the 
delivering carrier. Such is the action here not only in name, but in 
substance. 

"Having concluded that the defendant is rendered thus liable, it is 
not necessary to discuss the questions presented as to whether de- 
fendant was, in effect, a partner of the initial and succeeding carriers, 
or is otherwise liable because of shipping and other interrelations of 
the several connecting carriers. Nor is it essential to decide the ques- 
tions arising upon objections and exceptions made and reserved during 
the trial." 

1. McGinn v. Oregon-Washington Rd. & Nav. Co. (1920), 265 Fed. Rep. 81, Writ of 
certiorari granted, Oregon-Washington Rd. & Nav. Co. v. McGinn (1920), 65 L. Ed. 
209, 41 Sup. Ct. Rep. 148, U. S. . 
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2011-E. A BAILKOAD HOUJING A CARLOAD SHIPMENT AS WAREHOUSEMAN 
BECOMES LIABLE AS A COMMON CARRIER ON RECEIPT OF FOR- 
WARDING ORDER. 

In Lehigh V- Rd. Co. v. Lysaght, Ltd.,^ the United States Circuit 
Court of Appeals, per Mr. Circuit Judge Ward, stated: "When the 
cause came on for trial before Judge Mayer, the defendant moved to 
dismiss on the ground that its liability was that of warehouseman, and 
not of carrier, which motion was denied, because overruled on demurrer 
by Judge Hand. Without going into the question whether the defendant 
waived this objection by answering over, we think it was bad in law. 
The goods were in course of transportation, and the delay at the Black 
Tom Terminal during the period that the plaintiff failed to give ship- 
ping instructions for export for either 48 hours after notice of arrival 
under the bill of lading or for 15 days under the tariff changed the de- 
fendant 's liability to that of warehouseman, but as soon as shipping 
instructions were given, July 29, at 1 :42 p. m., its liability as carrier 
to transport the goods to New York, county of New York, was rein- 
stated. This is expressly stated by A-1 of the company's tariff. The 
only effect of article 8 of the tariff is to postpone the time at which 
demurrage begins to run. The other provisions of section 16, which 
give the railroad company a reasonable time within which to deliver 
alongside the steamer for export, in no way affect its liability as car- 
rier or make it a warehouseman. There is nothing in the suggestion 
that lighterage to New York is a mere terminal service. The railroad 
company, having agreed to deliver at New York, would have been 
responsible as common carrier, if the goods had been lost or damaged 
while on the lighter. Judge Hand concluded his opinion on the de- 
murrer to the complaint as follows : 

" 'It does not, of course, follow that the defendant became a carrier at the moment 
of receiving the order at 1 : 42 P. M. For example, it might be that that was too late for 
delivery that evening. If so, the defendant's liability would not attach until such time 
as it could have commenced delivery under the conditions of the harbor. All such 
considerations cannot be decided upon the pleadings; they must wait for the evidence 
developed at the trial. It does not follow, therefore, that on Sunday, July 30th, the 
defendant was not still holding as a warehouseman, but it equally does not follow 
that it was.' 

"We go further, and hold that, had the case rested on the complaint 
and the denials of the answer, a verdict should have been directed for 
the plaintiff. 

"The defendant contends that, because July 29 was a Saturday 
and July 30 a Sunday, defendant's liability as common carrier could 
not have reattached before the explosion. It relies upon the Sunday 
laws of New York and New Jersey, but the Sunday laws of neither 
state prohibit the giving of shipping instructions or the transporta- 
tion of goods on half holidays or Sundays. See sections 24 and 25 of 
the New York General Construction Law (Consol. Laws, c. 22), and 
Van Orden v. Simpson, 90 Misc. Rep. 322, 153 N. Y. Supp. 134; New 
Jersey Compiled Statutes, vol. 3, p. 3091, par, 5, sec. 1, and page 3092, 
par. 7, sec. 3. 

"Judge Mayer directed a verdict for the plaintiff, and the de- 
fendant has taken this writ of error to the judgment entered thereon. 

"The liability of the defendant depends upon the Interstate Com- 
merce Act and the uniform bill of lading approved by the Interstate 
Commerce Commission. The. Act of March 4, 1915, * * * amending 
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the Interstate Commerce Act, incorporates what is known as the Car- 
mack amendment, which reads, so far as material in this case as follows : 

" 'That any common carrier, railroad, or transportation company, receiving prop- 
erty for transportation from a point In one state to a point in another state shall issue 
a receipt or bill of lading therefor and shall be liable to the lawful holder thereof for 
any loss, damage, or injury to such property caused by it or by any common carrier, 
railroad, or transportation company to which such property may be delivered or over 
whose line or lines such property may pass, and no contract, receipt, rule, or regulation 
shall exempt such common carrier, railroad, or transportation company from the liability 
hereby imposed; Provided, that nothing in this section shall deprive any holder of such 
receipt or bill of lading of any remedy or right of action which he has under 
existing law. 

" 'That the common carrier, railroad, or transportation company issuing such 
receipt or bill of lading shall be entitled to recover from the common carrier, railroad, 
or transportation company on whose line the loss, damage, or injury shall have been 
sustained the amount of such loss, damage, or injury as it may be required to pay to 
the owners of such property, as may be evidenced by any receipt, judgment, or transcript 
thereof.' 

"The defendant contends that it is not liable for any loss or 
damage not 'caused by it,' and alleges that this explosion was not 
caused by it. These words of the act were used to make the initial car- 
rier liable for any loss or damage occurring during the whole course 
of transportation, whether caused by it or by a connecting carrier, 
though they apply, also, to each carrier as to loss or damage on its 
own line. Georgia Railway Co. v. Blish Milling Co., 241 U. S. 190, 36 
Sup. Ct. Eep. 541, 60 L. Ed. 948. Congress cannot have intended to 
reduce the liability of common carriers to that of ordinary bailees for 
their own negligence only. Happier words than 'caused by it' might 
have been used, but they fairly cover loss or damage for which the 
carrier would be liable at common law. See Adams Express Co. v. 
Croninger, 226 U. S. 491, 506, 33 Sup. Ct. Kep. 148, 57 L. Ed. 314, 44 
L. E. A. (N. S.) 257; Cincinnati, etc., R. R. Co. v. RankiAi, 241 1. S. 319, 
326, 36 Sup. Co. 555, 60 L. Ed. 1022, L. R. A. 1917 A, 265. 

"Counsel for the railroad company make a very interesting argu- 
ment to the effect that in the time of the general European "War, when 
the defendant was compelled to carry these dangerous agencies, an 
explosion like this should be treated as an act of God. We are not per- 
suaded by it. If it be better public policy to take this step in advance 
(a question we will not discuss), it must be taken to Congress, and not 
by the courts." ^__ 

1. Lehigh V. Rd. Co. v. Lysaght, Ltd. (1921), 271 Fed. Rep. 906, 909, affirming, Lysaght, 
Ltd. V. Lehigh V. Rd. Co. (1918), 254 Fed. Rep. 351. 



2012. Common carriers and transportation not subject to the provisions 

of Section 20 of the Act. 

See "Transportation and, Common Carriers not Subject to the 
Jurisdiction of the Interstate Commerce Commission." Chapter 4, amte. 



2013. Rates dependent upon a declared or released valuation, as author- 
ized or required by the Interstate Commerce Commission. 



2013-A. Provision of the statute. 

Section 20 (11) of the Interstate Commerce Act, (as amended June 
29, 1906, March 4, 1915, and August 9, 1916), provides as follows: 

Provided, however. That the provisions herein respecting liability for the full 
actual loss, damage, or injury, notwithstanding any limitation of liabilty or recovery or 
representation or agreement or release as to value, and declaring any such limitation 
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to be unlawful and void, shall not apply, * * * to property, except ordinary 
live stock, received for transportation concerning which the carrier shall have been or 
shall hereafter be expressly authorized or required by order of the Interstate Commerce 
Commission to establish and maintain rates dependent upon the value declared in 
writing by the shipper or agreed upon in writing as the released value of the property, 
in which case such declaration or agreement shall have no other effect than to limit 
liability and recovery to an amount not exceeding the value so declared or released, 
and shall not, as far as relates to values, be held to be a violation of Section 10 of 
this Act to Regulate Commerce as amended; 



2013-B. Legality of released bates prior to the "Cummins Amend- 
ment" OF August 9, 1916. 

A carrier could, at common law, by a fair, open, just, and reason- 
able agreement, limit the amount recoverable by a shipper in case of 
loss or damage, to an agreed value, made for the purpose of obtaining 
the lower of two or more rates, proportionate to the amount of the risk.^ 
A carrier could not, by a valuation agreement with a shipper, limit its 
liability in case of loss or damage by negligence of an interstate ship- 
ment to less than the real value thereof, unless the shipper was given 
a choice of rates dependent on value.^ 

A limitation of liability in case of loss or damage to a valuation 
agreed upon for the purpose of determining which of two alternative 
rates shall apply to a particular shipment was not forbidden by the 
provision in the ' ' Carmack Amendment ' ' of June 29, 1906, that no con- 
tract, receipt, rule, or regulation shall exempt an interstate carrier 
from the "liability hereby imposed.'" Neither the common law nor 
Section 20 of the Interstate Commerce Act, as amended by the "Car- 
mack Amendment" of June 29, 1906, which makes an interstate carrier 
liable for loss or damage caused by it or a connecting carrier to prop- 
erty in shipment, and prohibits contracts exempting it from such lia- 
bility, makes illegal or invalid a contract fairly entered into fixing a 
valuation of the property for which the carrier shall be liable in case 
of loss.* 

The right of the carrier to initiate its rates and to consider value of 
the property tendered for transportation as an element in determining 
the classification thereof or the rate applicable thereto was not denied 
by the first "Cummins Amendment" of March 4, 1915.° 

Therefore, prior to the enactment of the "Cummins Amendment" 
of August 9, 1916, carriers had the right to initiate rates predicated 
upon released valuation and the effect of the ' ' Cummins Amendment ' ' 
of August 9, 1916, was to permit carriers to establish and maintain 
rates dependent upon a declared value on all property except ordinary 
live stock where such rates are expressly authorized or required by 
order of the Interstate Commerce Commission. 

In Adams Express Co. v. Croninger^ (decided January 6, 1913), 
the United States Supreme Court held as follows: "Inquiry as to the 
actual value of an interstate shipment is not vital to the fairness, under 
the Carmack amendment of June 29, 1906, to the act of February 4, 
1887, Section 20, of a stipulation in the carrier's receipt, limiting its 
liability to the agreed or declared value, where such receipt, as well as 
the published rates on file with the Interstate Commerce Commission, 
plainly show that the rate charged was based upon value. 

"A shipper's knowledge that the carrier's rate was based upon the 
value of the shipment is to be presumed where this plainly appears 



179 LIMITATION OF COMMON CAREIEk's LIABILITY [§2013 

from the terms of the bill of lading and from the published rates on 
file with the Interstate Commerce Commission. 

"A stipulation in a carrier's receipt, limiting its liability to an 
agreed or declared value, made to adjust the rate, is not forbidden by 
the provision of the Carmack Amendment of June 29, 1906. * * * 
that 'no contract, receipt, rule, or regulation shall exempt such common 
carrier, railroad, or transportation company, from the liability hereby 
imposed. ' ' ' 

In Chicago, B. & Q. Rd. Co. v. Miller'' (decided January 6, 1913), 
the United States Supreme Court held as follows: "The shipper and 
carrier of an interstate shipment are not forbidden to contract to limit 
the carrier's liability to an agreed value, made to adjust the rate, by 
the provisions of the Carmack amendment of June 29, 1906, to the Act 
of February 4, 1887, prohibiting exemptions from the liability imposed 
by that act. ' ' 

In Wells, Fargo & Co. v. Neiman-Marcus Co.^ (decided February 
24, 1913), the United States Supreme Court held as follows: "The 
shipper's acceptance of an express company's receipt containing a 
recital that the company 'is not to be held liable beyond the sum of $50, 
at not exceeding which sum said property is hereby valued, unless a 
different value is hereinabove stated, ' is, where no different value was 
declared, as much a declaration that the value did not exceed that sum 
as though so stated upon inquiry, as contemplated by the express com- 
pany's rules, and is sufficient to justify the application of the dqctrine 
that such a company, when its rates are graduated by value, may, un- 
der the Carmack amendment of June 29, 1906, * * * limit its liabil- 
ity for the loss of an interstate shipment to the agreed or declared 
value. ' ' 

In Kansas City S. Ry. Co. v. CarV (decided March 10, 1913), the 
United States Supreme Court held as follows : "A case of valuation 
to adjust the rate, and not one of exemption from liability by negligence, 
which would be forbidden by the provision of the Carmack amendment 
of June 29, 1906, * * * that no contraict, receipt, rule, or regulation 
shall exempt an interstate carrier from the liability thereby imposed, 
is presented where the shipper, upon receipt of the bill of lading, signed 
and delivered to the initial carrier of an interstate shipment of house- 
hold goods, an agreement purporting to 'release' the carrier from 'all 
liability from any loss or damage said property may sustain in excess 
of $5 per hundred pounds,' such agreement bearing a footnote direct- 
ing the carrier's agent to require the owner's signature if household 
goods are shipped 'at a rate based on valuation of $5 per hundred 
pounds, ' and to note the fact on the bill of lading, which was done, the 
carrier 's tariff sheets on file with the Interstate Commerce Commission 
showing two rates on household goods, one when released to $5 per 
hundred pounds, and a higher rate when not so released, and the rate 
indorsed on the bill of lading and paid by the shipper being such lower 
rate." 

In the Matter of Released Rates'-^ (decided May 14, 1908), the con- 
clusions of the Interstate Commerce Commission were as follows : 

I. If a rate Is conditioned upon the shipper's assuming the risk of loss due to 
causes beyond the carrier's control, the condition is valid. 

II. If a rate is conditioned upon the shipper's assuming the entire risk of loss, 
the condition is void as against loss due to the carrier's negligence or other misconduct. 

III. If a rate is conditioned upon the shipper's agreeing that the carrier's liability 
shall not exceed a certain specified value — 
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(a) The stipulation is valid when the loss occurs through causes beyond the 
carrier's control. 

(b) The stipulation is valid, even when the loss is due to the carrier's negli- 
gence, if the shipper has himself declared the value, expressly or by implication, the 
carrier accepting the same in good faith as the real value, and the rate of freight 
being fixed in accordance therewith. 

(c) The stipulation is void as against loss due to the carrier's negligence or 
other misconduct if the specified amount does not purport to be an agreed valuation, 
but has been fixed arbitrarily by the carrier without reference to the real value. 

(d) The stipulation is void as against loss due to the carrier's negligence or 
other misconduct if the amount specified, while purporting to be an agreed valua- 
tion, is in fact purely fictitious and represents an attempt to limit the carrier's 
liability to an arbitrary amount. 

IV. A carrier may lawfully establish a scale of charges applicable to a specific ■ 
commodity and graduated reasonably according to value. These rates must be applied 
in good faith, regard being had to the actual value of the property offered for shipment. 

V. A carrier must not make use of its released rate as a means of escaping 
liability for the consequence of its negligence, either wholly or in part. 

In Norcross Bros. Co. v. Louisville & N. Rd. Co.^^ the Commission 
held that carriers desiring to establish different rates on a commodity, 
based on the values of different classes or Kinds thereof, or dependent 
not upon value but upon release to a certain amount of the carriers' 
liability for loss and damage, should make clear the distinction. In 
the first case there should be provision in the tariffs for statement in 
the bill of lading of the true value of the commodity, misstatement as 
to which would be a misdescription of the article shipped ; and in the 
latter for exercise of choice of rates, by means of a statement in the 
bill of lading, signed by the shipper, specifying a value stated in the 
tariffs at which it is desired to ship. 

In Protection of Potato Shipments in Winter^^ the Commission 
stated: "Under the Carmack amendment to section 20 of the act to 
regulate commerce no contract, receipt, rule, or regulation may exempt 
a carrier from liability for any loss or damage caused by it or any 
carrier over whose lines the property may pass. This amendment, 
however, does not prohibit the carrier from entering into reasonable 
contracts with the shippers for a release from liability as an alternative 
to other tariff provisions under which the carriers will accept this 
responsibility themselves. In M., K. & T. Ry. Co. v. Harrvmcm, 227 
U. S. 657, at p. 672, it is said that: 

" 'The liability imposed by the statute is the liability imposed by the common 
law upon a common carrier, and may be limited or qualified by special contract with 
the shipper, provided the limitation or qualification be just and reasonable, and does 
not exempt from loss or responsibility due to negligence.' " 

In Larhin Co. v. Erie S W. Transportation Co.^^ the Commission 
stated : ' ' The provisions of the bill of lading were at the time of com- 
plainant 's shipment and are now included in the defendant's tariffs, 
but the acceptance of the bill of lading by the shipper is not obligatory. 
It is optional, as under the tariffs published by the defendants and 
mariy other carriers the shipper has the choice of the rate conditioned 
upon the acceptance of the provisions of the bill of lading. He may 
elect not to accept the terms and provisions of the bill of lading, in 
which event the property will be carried subject to the common-law 
liability, and the rate charged therefor will be 10 per cent higher than 
the rate charged for property shipped subject to the terms and condi- 
tions of the bill of lading. In this case the shipper elected to accept 
the bill of lading, which must be considered as an acceptance of its con- 
ditions. The rate predicated upon those conditions was applied. 

"The provision of the bill of lading referred to fixes the amount 
for which any carrier shall be liable as the invoice value of the property 
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at the place and time of shipment plus freight charges if paid. To 
that extent it changes the common-law rule, which makes the carrier 
liable for the value of the property at the place of destination and for 
actual damages sustained. That the rigor of the common-law liability 
may be modified by the carrier through any fair, reasonable, and just 
agreement with the shipper is well established. Ca/u v. T. <& P. Ry. Co., 
194 U. S. 427 ; Adams Express Co. v. Cronmger, 226 U. S. 491 ; Kansas 
C. 8. Ry. Co. V. Carl, 227 U. S. 639 ; Coleman v. N. ¥. N. H. <& H. Rd. Co., 
215 Mass. 45." 

The effect of the first "Cummins Amendment" of March 4, 1915, 
was to abolish in interstate commerce the whole system of released rates 
based on agreed valuations as distinguished from actual value." 

The effect of the second "Cummins Amendment" of August 9, 
1916, was to permit limitations of liability, or the amount of recovery 
and the establishment and maintenance, under authority of the Inter- 
state Commerce Commission, of rates dependent upon value declared in 
writing by the shipper, or agreed upon in writing as the released value 
of the property, in respect of all property except ' ' ordinary live stock, ' ' 
which, as explained in the amendment, is still subject to the rigorous 
mhibitions against limitations of the carrier's liability contained in 
the first "Cummins Amendment."^" 

The original "Cummins Amendment" laid upon the carriers lia- 
bility in full for any loss, damage, or injury caused by them to the 
property transported, notwithstanding any limitation of liability or 
limitation of the amount of recovery or representation or agreement 
as to value in any receipt, bill of lading, or in any contract, rule, regu- 
lation, or tariff; and any such limitation, without respect to the man- 
ner or form in which sought to be made, was declared to be unlawful 
and void. It was further provided tlvat in instaaices where goods were 
hidden from, view by wrapping or other means, the carrier might require 
the shipper to state specifically in writing the value of the goods and 
should not be liable beyond the amount so specificcdly stated. By the 
amendment of August 9, 1916, the proviso last referred to was amended 
so as to provide that the provisions respecting liability for full actual 
loss, damage, or injury and declaring any limitation thereof to be un- 
lawful and void shall not apply to baggage or to property, except ordi- 
nary live stock, on which the carrier has been or shall thereafter be 
authorized or required by order of the Commission to establish and 
maintain rates dependent upon the value declared in writing by the 
shipper or agreed upon in writing as the released value of the property, 
in which case such declaration or agreement shall have no other effect 
than to limit liability and recovery to an amount not exceeding the 
value so declared or released, and shall not, so far as relates to values, 
be held to be a violation of Section 10 of the act. The rates assailed 
were in effect on August 9, 1916. No authority has been granted by 
the Interstate Commerce Commission for their publication in terms of 
value. - The plain and unmistakable purpose of the "Cummins Amend- 
ment" was to make unlawful and void, except as otherwise provided 
therein, all attempted limitations of liability for loss, damage, or injury 
to property transported." 

1. Adams Express Co. 1. Croninger (1913), 226 U. S. 491, 33 Sup. St. Rep. 148, 57 L. 
Ed. 314. 

2. Union P. Rd. Co. v. Burke (1921) U. S. ■ , Sup. Ct. Rep. , 65 L. 

Ed. 31S. 
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3. Kansas City S. Ry. Co. v. Carl (1913), 227 U. S. 639, 33 Sup. Ct. Rep. 391, 57 L. Ed. 
683; Pittsburgh, C. C. & St. L. Ry. Co. v. Mitchell (Ind. 1910), 91 N. E. 735, 740; 
Bernard v. Adams Express Co. (1912), 205 Mass. 254, 258, 91 N. B. 325; McElvain v. 
St. Louis & S. F. Rd. Co. (1910), 151 Mo. App. 126, 131 S. W. 735, 736; Plorman 
V. Dodd & Childs Express Co., 79 N. J. L. 63, 66, 74 Atl. 446; Travis v. Wells, Fargo 
& Co. 79 N. J. L. 83, 86, 74 Atl. 444; Greenwald v. Barrett, 199 N. Y. 170, 175, 92 
N. E. 218; Schutte v. Weir, 111 N. Y. Supp. 240; Wright v. Adams Express Co., 230 
Pa. 635, 645, 79 Atl. 760; United Lead Co. v. Lehigh V. Rd. Co. (N. Y. 1913), 141 
N. Y. Supp. 310, 312; Wabash Rd. Co. v. Priddy (Ind. 1913), 101 N. E. 724, 729; 
Missouri, K. & T. Ry. Co. v. Walston (Okla. 1913), 133 Pac. 142; St. Louis & S. F. 
Rd. Co. V. Rinkle (Okla. 1913), 133 Pac. 199; Apple Suit & Cloak Co. 1. Piatt (Colo. 
1913), 132 Pac. 71, 72; Visnake v. Southern Express Co. (S. C. 1912), 75 S. E. 962, 
963; Adams Express Co. v. Chamberlin (Ga. 1912), 75 S. E. 601; Kansas City S. Ry. 
Co. V. Mixon-McClintock Co. (Ark. 1913), 154 S. E. 205, 208; Robinson v. Louisville 
& N. Rd. Co. (Ky. 1914), 169 S. W. 431; St. Louis & S. F. Rd. Co. v. Mounts (Okla. 
1914), 144 Pac. 1036; Rather & Co. v. Nashville C. & St. L. Ry. Co. (Tenn. 1915), 
174 S. W. 1113, 1115; Toledo, St. L. & W. Rd. Co. v. Milner (Ind. 1915), 110 N. E. 
756; Aradalou v. New York, N. H. & H. R. Rd. Co. (Mass. 1916), 114 N. E. 297. 

4. Missouri P. Ry. Co. v. Harper Bros. (1912), 201 Fed. Rep. 671. 

5. In Re The Cummins Amendment (1915), 33 I. C. C. Rep. 682, 694. 

6. Adams Express Co. v. Croninger, supra. 

7. Chicago, B. & Q. Rd. Co. v. Miller (1913), 226 U. S. 513, 33 Sup. Ct. Rep. 155, 5T 
L. Ed. 323; Chicago, St. P. M. & O. Ry. Co. v. Latta (1913), 226 U S. 519, 33 Sup. 
Ct. Rep. 155, 57 L. Ed. 328. 

8. Wells, Fargo & Co. v. Neiman-Marcus Co. (1913), 227 U. S. 469, 33 Sup. Ct. Rep. 267, 
57 L. Ed. 600. 

9. Kansas City S. Ry. Co. v. Carl (1913), 227 U. S. 639, 33 Sup. Ct. Rep. 391, 57 L. 
Ed. 683. 

10. In the Matter of Released Rates (1908), 13 I. C. C. Rep. 550. Because of its valu- 
able analysis, we reproduce the following report of the Commission in this proceed- 
ing by Mr. Commissioner Lane: 

"Since the passage of the Hepburn Act the Commission has been in receipt of 
numerous requests for an administrative interpretation of that part of section 20 
which deals with the liability of carriers. Before undertaking to set forth its posi- 
tion in concrete form, the Commission deemed It advisable to hold an e,x parte hear- 
ing in order to give carriers and shippers alike an opportunity to express their views. 
Pursuant to that purpose a hearing was held in Washington attended by the repre- 
sentatives of both interests. Inasmuch as the Commission does not take jurisdiction 
over claims for damages to goods in transit, it must be recognized that this problem 
is essentially one for the courts. But the validity of so-called 'Released Rates' is 
dependent upon its solution, and, if a definite statement of our position can meet 
with general acceptance, it will tend to eliminate much troublesome controversy and 
make for uniformity in railroad practice. We, therefore, take occasion at this time 
to give expression to our views, in the hope that they may be of advantage both to- 
the railroads and the shipping public. 

"In undertaking a solution of this problem we must consider separately losses 
caused hy the carrier and losses due to causes lieyond the carrier's control. It will 
also be necessary to distinguish ietween stipulations for total exemption from lia- 
bility and stipulations limiting the amount of liaMlity. Bearing these distinctions 
in mind, we must determine the validity of 'Released Rates' of the following: 
character. 

"I. Rates conditioned upon the shipper's assuming the risk of loss due to causes 
beyond the carrier's control. 

"II. Rates conditioned upon the shipper's assuming the entire risk of loss. 

"III. Rates conditioned upon the shipper's agreeing that the carrier's liability" 
shall be limited to a certain specified value. 

"Section 20 of the act provides: 

" 'That any common carrier, railroad, or transportation company, receiving prop- 
erty for transportation from a point in one state to a point in another state shall 
issue a receipt or bill of lading therefor and shall be liable to the lawful holder 
thereof for any loss, damage, or injury to such property caused by it or by any 
common carrier, railroad, or transportation company to which such property may 
be delivered or over whose line or lines such property may pass, and no contract, 
receipt, rule, or regulation shall exempt such common carrier, railroad, or trans- 
portation company from the liability hereby imposed; 

" 'Provided, That nothing in this section shall deprive any holder of such receipt 
or bill of lading of any remedy or right of action which he has under existing law. 

" 'That the common carrier, railroad, or transportation company issuing such 
receipt, or bill of lading shall be entitled to recover from the common carrier, rail- 
road, or transportation company on whose line the loss, damage, or injury shall 
have been sustained the amount of such loss, damage, or injury as it may be 
required to pay to the owners of such property, as may be evidenced by any receipt, 
judgment or transcript thereof.' 

"/. If a rate is conditioned upon the shipper's assuming the risk of loss due to- 
causes ieyond the carrier's control, the condition is valid. 
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"In the absence of express stipulations the liability of a common carrier is not 
limited to loss occasioned by Its negligence or other misconduct. The law has 
cast upon it an extraordinary responsibility; it is to a large extent an insurer of 
the goods intrusted to it for carriage. The rule, roughly stated, is that a common 
carrier is liable for all losses not occasioned by the act of God or the public enemy. 
But the carrier's right to relieve itself to some extent from this complete responsi- 
bility, by special agreement or notice, has long been recognized. It may strip itself 
of its insurer's liability and remain responsible only for its negligence and other 
misconduct. York Manufacturing Co. v. I. G. R. R. Co., 3 Wall. 107, 18 L. ed. 170; 
N. Y. C. R. R. Co. V. Lockwood, 17 Wall, 357, 21 L. ed. 627. 

"The law on this point is well settled, and a careful study of the provisions of 
the Hepburn Act will show that the carrier's right in this respect has not been 
abrogated. The law reads that the carrier shall be liable 'for any loss, damage, or 
injury to such property caused by it * * •* and no contract, receipt, rule or 
regulation shall exempt such common carrier, railroad, or transportation company 
from the liability hereby imposed.' The scope of this prohibition must turn largely 
upon the construction to be placed upon the word 'caused.' The word 'caused' is 
not susceptible of a narrow interpretation — it is broad enough to comprehend all 
losses due to the carrier's misconduct, whether positive or negative in character. 
But it can not possibly be extended to cover losses due to causes beyond the carrier's 
control. We are necessarily driven to the conclusion, therefore, that the law places 
no restriction upon the carrier's effort to exempt itself from liability for losses 
which occur without fault on its part We- are of opinion, in short, that in the 
absence of agreement or notice the carrier's liability is governed by the ordinary 
common-law rule; but that a stipulation for exemption from liability for losses 
due to causes beyond the carrier's control is open to no legal objection. 

"IJ. If a rate is conditioned upon the shipper's assuming the entire risk of loss, 
the condition is void as against loss due to the carrier's negligence or other mis- 
conduct. 

"The Federal courts have held consistently that it Is against public policy for a 
carrier to exempt itself from responsibility for its misconduct or the misconduct of 
Its agents. They have refused accordingly to give vitality to a stipulation by which 
a carrier seeks to exempt itself from all liability or from liability for losses caused 
by negligence. New Jersey Steam Navigation Co. v. Merchants Bank, 6 How. 344, 12 
L. ed. 465; Express Co. v. Kountze Bros.. 8 Wall. 342, 19 L. ed. 457; The Kensington, 
183 U. S. 263, 268, 46 L. ed. 190, 193, 22 Sup. Ct. Rep. 102. This principle is squarely 
reaffirmed by section 20 of the act. The statute expressly denies to a carrier the right 
to exempt Itself from liability for losses caused by it. A stipulation that a shipment 
is carried at 'owner's risk' will therefore be upheld as to losses due to causes 
beyond the carrier's control; but the provision is entirely void as against loss 
due to the carriers negligence or other misconduct. . . . _ 

"III. Rates ponditioned upon the shipper's agreeing that the caiTier's liahility 
shall lie limited to a certain specified value. 

"The question here considered is one of great nicety. It can not be dismissed 
with a general statement. Careful study will show that there are three or four 
distinct phases, each one of which must be dealt with individually. 

"(a) Where loss is due to causes beyond the carrier's control, the stipulation 
limiting liability to a designated value is valid. 

"This follows necessarily from the conclusion we have already reached, viz., that 
the carrier has an undoubted right to exempt itself from responsibility for losses 
which it does not cause. A fortiori there is no legal obstacle in the way of a 
reasonable stipulation limiting the amount which the shipper can recover under the 
same circumstances. 

"(b) When the shipper has placed upon his goods a specific value, the carrier 
accepting the same in good faith as their real value, the rate of freight being fixed 
in accordance therewith, the shipper can not recover an amount in excess of the 
value he had disclosed, even when loss is caused by the carrier's negligence. 

"The limited liability of the carrier in this situation, even as against loss due to 
negligence, has been generally recognized. The leading case on this point is Hart v. 
Pennsylvania R. R. Co., 112 U. S. 331, 28 L. ed. 717, 5 Sup. Ct. Rep. 151, the Supreme 
Court stating the rule as follows: 

" 'When a contract of carriage, signed by the shipper, is fairly made with a rail- 
road company, agreeing on a valuation of the property carried, with a rate of freight 
based on condition that the carrier assumes liability only to the extent of the agreed 
valuation, even in case of loss by the negligence of the carrier the contract will be 
upheld as a proper and lawful mode of securing a true proportion between the amount 
for which the carrier may be responsible and the freight it receives and of pro- 
tecting itself against extravagant and fanciful valuations.' 

"We quote further: 

" 'If the shipper is guilty of fraud or imposition, by misrepresenting the nature 
or value of the articles, he destroys his claim to indemnity, because he has attempted 
to deprive the carrier of the right to be compensated in proportion to the value 
of the articles and the consequent risk assumed, and what he has done has tended to 
lessen the vigilance the carrier would otherwise have bestowed. * * * The com- 
pensation for carriage is based on that value. The shipper is estopped from, saying 
that the value is greater. The articles have no greater value, for the purposes 
of the contract of transportation, between the parties to that contract.' 

"The same principle is applicable when the shipper has in some other way con- 
cealed the nature of the value of his goods in order to secure a lower rate of freight. 
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If the circumstances call for a disclosure of value and the shipper fails to make 
such disclosure, he will he concluded hy the valuation stated in the bill of lading. 
The concealment may be just as effective and the fraud just as real as if there had 
been an affirmative misrepresentation Hart v. Pennsylvania R. R., supra; Magnin 
V. Dinsmore, 56 N. Y. 168, 62 N. Y. 35, 20 Am. Rep. 442; Earnest v. Express Company, 
1 Woods, 573, Fed. Cas. No. 4,248; Oppenheimer v. U. 8. Express Co., 69 111. 62, 
18 Am. Rep. 596. 

"It does not appear that this principle is in any reject in derogation of the 
provisions of section 20. The carrier is made liable 'for any loss, damage, or 
injury,' and 'no contract, receipt, rule or regulation shall exempt such common 
carrier, railroad, or transportation company from the liability hereby imposed.' 
But it is of the highest importance to note that this limitation is not secured by 
contract or notice — the contract has no validity per se. It is only right that a car- 
rier who has acted in good faith should be protected against the frauds and misrep- 
resentations of the shipper, and the law accomplishes this through the operation of 
the principle of estoppel. The shipper is estopped from recovering an amount in 
excess of the declared value, and the rule is in perfect harmony with the law as it 
stands today. 6 Cyclopedia of Law and Procedure, title 'Carriers,' page 401, note 5. 

"(c) If the specified amount does not purport to be an agreed valuation, but 
represents an attempt on the part of the carrier to limit the amount of recovery, to 
a fixed sum, irrespective of the actual value, the stipulation is void as against loss 
due to the carrier's negligence or other misconduct. 

"Much confusion has arisen trom failure to distinguish - between this situation 
and the situation comprehended in Hart v. Pennsylvania Railroad Co., supra. That 
decision was expressly predicated upon the principle of estoppel; the shipper has 
misrepresented the value of his property, and had thereby secured the benefit of a 
lower rate than he was properly entitled to by virtue of the real value. He was 
estopped by his fraudulent conduct from recovering an amount in excess of the 
value he had declared. In the case we are now considering the requisites of 
estoppel are wanting. An estoppel can not arise unless the party invoking it has 
been the victim of misrepresentation and has himself acted in good faith. Can it 
possibly be argued that when a carrier has arbitrarily placed in its bill of lading a 
stipulation limiting the amount of its liability, regardless of the actual value of the 
property, it may claim the benefit of an estoppel? Obviously not; it has not acted 
in good faith, neither has it been the victim of misrepresentation. 

"The cases which take cognizance of this fundamental difference in principle 
are numerous and well considered. In Eells v. St. Louis K. d N. W. Ry. Co., 52 Fed. 
903, 907, the case was carefully differentiated from Hart v. Pennsylvania R. R. Co. 
The court said: 

" 'In the case at bar, the contract provision neither states nor attempts an 
agreed valuation of the animal shipped. "Whether the animal is of $100, fl,000 
or $10,000, or other value, the contract is silent. But the contract expressly pro- 
vides for a limitation of liability to $100, without reference to the valuation of the 
animal shipped * * *. Such a contract can not be said to be, in the eye of the 
law, just and reasonable, in its attempt to limit the responsibility for the negligence 
of the carrier. When tested by the extracts above given from the Hart case, the 
failure of the contract in the case at bar to meet that test becomes strikingly 
manifest.' 

"In Railway Co. v. Wynn, 88 Tenn. 320, 14 S. W. 311, the validity of the 
doctrine that prevailed in the Hart ease was again recognized and again dis- 
tinguished: 

" 'The carrier can not by contract excuse itself from liability for the whole nor 
any part of a loss brought about by its negligence. To our minds it is perfectly 
clear that the two kinds of stipulations — that providing for total and that providing 
for partial exemption from liability for the consequence of the carrier's negligence — 
stand upon the same ground and must be tested by the same principles. If one 
can be enforced, the other can; if either be invalid, both must be held to be so, 
the same considerations of public policy operating in each case.' 

"With great deference for those who may differ with us, we think it entirely 
illogical and unreasonable to say that the carrier may not absolve itself from 
liability for the whole value of property lost or destroyed through its negligence, 
but that it may absolve itself from responsibility for one-half, three-fourths, seven- 
eights, nine-tenths, or ninety-nine one-hundredths of the loss so occasioned. With 
great unanimity the authorities say it can not do the former. If allowed to do 
the latter it may thereby substantially evade and nullify the law which says it 
shall not do the former, and in that do indirectly what it is forbidden to do 
directly. We hold that it can do neither. The requirement of the law has 
ever been, and is now, that the common carrier shall be diligent and careful in the 
transportation of its freight, and public policy forbids that it shall throw off that 
obligation, whether by stipulation for exemption in or in part from the consequences 
of its negligent acts. This view is sustained by sound reason, and also by the 
weight of authority. 

"Referring to Hart v. Pennsylvania R. R. Go. and the cases which follow it, the 
court says: 

" 'They were decided upon an entirely dissimilar state of facts, and from a 
wholly different point of view; that is to say, it appeared to the court, in each and 
every one of those cases, that there was an agreed valuation stated in the contract 
as the basis of the carrier's charges and responsibility; and the courts very prop- 
erly held that in such cases the shipper was estopped to claim a greater sum than 
the agreed valuation. 
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"Though evident from the reasoning in the hody of opinion in the Hart case, 
which may now be called the leading caBe In America, the court is careful to say, in 
conclusion, and the decision is- based alone upon the ground above stated. 112 U. S. 
343, 28 h. ed. 721, 5 Sup. Ct. Rep. 151." 

"In Alahama Great Southern Railioay Company v. Little, 71 Ala. 611, it was 
said: 

" 'In the limitation of liability the carrier can not in any event, stipulate for 
more than an exemption extending from the extraordinary liability the common law 
imposes; the liability extending beyond that of ordinary paid agents, servants or 
bailees, denominated the liability of an insurer. Public policy, and every consid- 
eration of right and justice, forbid that he should be allowed to stipulate for 
exemption from liability for losses or injuries occurring through the want of his own 
skill or diligence, or that of the servants or agents he may employ, or through his 
own or their wilful default or tort. * * * The carrier can not stipulate for an 
absolute, unqualified exemption from all liability, nor can he stipulate that he will 
answer, in any and all events, only for a sum less than the value of the goods, be- 
cause in consideration of reduced rates of freight the shipper may assent to It.' 

"For further authority to the same effect see Scruggs v. Baltimore, etc., R. R. 
Co., 5 McCrary, 590, 18 Fed. 318; Ormsiy v. V. P. R. R. Co., 2 McCrary, 48, 4 Fed. 
706; Judson v. Western R. R. Corporation, 6 Allen, 488, 83 Am. Dec. 646; Adams 
Express Co. v. Stettaners, 61 111. 184, 14 Am. Rep. 57; Ga. Pacific R. Co. v. Hughart. 
90 Ala. 36, 8 So. 62; Georgia R. d Bkg. Co. v. Keener, 93 Ga. 808, 44 Am. St. Rep. 
197, 21 S. B. 287; Vllman v. C. & N. W. R. Co.. 112 Wis 150, 56 L. R. A. 246, 88 
Am. St. Rep. 949, 88 N. W. 41; Railway Co. v. Sowell, 90 Tenn. 17, 15 S. W. 837; 
Rosenfeld v. Peoria, Decatur & Evansville R. Co., 103 Ind. 121, 53 Am. Rep. 500, 2 
N. E. 344; Western Railway Co. v. Harwell, 91 Ala. 340, 8 So. 649; 4 Elliott, Rail- 
roads, 2336; note 14 L. R. A. pp. 434, 435; 6 Cyc. Law & Proc. title 'Carriers,' p. 
400, b.; Hutchinson, Carriers, 3d ed.. Sections 425-427. 

"(d) If the specified amount, while purporting to be an agreed valuation Is in 
fact purely fictitious and represents an attempt to limit the carrier's liability to an 
arbitrary amount, liability for the full value can not be escaped in event of loss 
due to negligence. 

"This situation is substantially identical with that just considered — the dif- 
ference Is one in form only. If the shipper and carrier coUusively agree that, for the 
purpose of the transportation, the property shall be deemed to have a specified 
value which both know to be grossly disproportionate to the true value, the agree- 
ment can not be called bona fide. It may be styled an 'agreed valuation,' but it is 
obviously an attempt to accomplish what the law forbids. The requirement that the 
carrier shall not limit In any degree Its responsibility for negligence is uncom- 
promising, and it will not yield merely because the parties choose to employ the 
phase 'agreed valuation.' The law will not countenance so obvious a subterfuge. 

"We are aware that the distinctions which are here drawn have not been 
invariably recognized, but It Is believed that this has been due to a misconception 
• of the real scope of the decision in Hart v. Pennsylvania R. R. Careful study of the 
opinion of the court and of the cases which are cited in support of the decision 
must lead Inevitably to the conclusion that the principle does not extend beyond 
the case where the 'agreed valuation' is bona fide. It can not apply where the 
valuation is purely fictitious. To hold otherwise would mean a departure from prin- 
ciples which the Supreme Court has maintained with unvarying consistency. In 
the Hwrt case the Supreme Court says: 

" 'If the shipper is guilty of fraud or imposition, by misrepresentation the nature 
or value of the articles, he destroys his claim to indemnity * * *. He Is estopped 
from saying that the value Is greater.' 

"But if the carrier and shipper both know that the value agreed upon is out 
of all proportion to the true value, it can not be said that the shipper has been 
guilty of fraud or misrepresentation — ^he is not estopped from proving the real 
value of his goods. 

"It is significant that the cases upon which the Supreme Court placed reliance 
in the Hart case contain nothing inconsistent with this view, while In several the 
distinction has been expressly pointed out. In Harvey v. Terre Haute & Indianapo- 
lis R. R. Co., 74 Mo. 538, the court said: 

" 'Where the reduced value Is voluntarily fixed by the shipper with a view of 
obtaining a low rate of freight, without any knowledge on the part of the carrier 
that the property was of greater value. It would be a fraud upon the carrier to 
permit the shipper to recover a greater sum than that fixed by him.' 

"In South & North AlaT)ama R. R. v. Henlein, 52 Ala. 606, 23 Am. Rep. 578, the 
court said: 

" 'If the measure of the liability thus fixed appears to be greatly disproportionate 
to the real value of the animal, and the amount of freight received, we should not 
hesitate to declare it unjust and unreasonable.' 

"In Graves v. Lake Shore & Michigan Southern R. R., 137 Mass. 33, 50 Am. Rep. 
282, it was expressly found that 'the defendant had no knowledge of the value of the 
goods except that furnished by the statement of the shippers.' The court there- 
fore held that the shippers were 'estopped to show that it was of greater value than 
that represented.' 

"In the following cases also It appeared that the shipper perpetrated a fraud 
upon the carrier, either by a positive misrepresentation or by a concealment of 
value; the carrier was ignorant of the actual worth of the shipment, and the shipper 
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was estopped from recovering damages in excess of the value disclosed. Magnin 
V. Dinsmore, 56 N. Y. 168, 62 N. Y. 35, 20 Am. Rep. 442, 70 N. Y. 410, 26 m. Rep. 
608; Oppenheimer v. V. 8. Express Co., 69 111. 62, 18 Am. Rep. 596; Ifewburger v. 
Howard & Co.'s Express, 6 Phila. 174; Muser v. Holland, 17 Blatchf. 412; Earnest 
V. Express Co., 1 Woods, 573. 

"These cases are entitled to special weight, because the Supreme Court has said 
that they support 'the rule which we regard as the proper one.' 

"It Is pertinent to quote from certain other cases in which the distinctions 
here drawn have been clearly appreciated. In Georgia R. & Bkg. Go. v. Keener, 93 
Ga. 808, 44 Am. St. Hep. 197, 21 S. E. 287, the court said: 

" "Where a shipper enters into an express contract with a common carrier, 
by which he agrees in consideration of a reduced rate of freight that the carrier 
shall not be liable for more than a stated sum in case the goods shipped are lost 
while in the carrier's possession, the contract will be upheld as to loss not in- 
volving negligence on the part of the carrier; but carriers can not, by any special 
contract, exempt themselves from liability for loss occasioned by their negligence; 
and this is so as well where the contract provides for partial or limited exemption 
as where it contemplates total exemption from liability. The shipper it is true, may, 
by his representations or agreement as to the value of the goods, estop himself 
from recovering their full value, notwithstanding they are lost through the carrier's 
negligence. This would be the case if, upon being required at the time of shipment 
to state the value of the goods, the shipper misled the carrier by stating a sum 
less than their value (Code, sec. 2080), or if the shipper and the carrier agreed upon 
a certain sum as the actual value of the goods and the charge for freight was based 
upon that valuation. See, on this subject, Hutchinson on Carriers, 2d ed., section 
250, and cases cited; Hart v. Railroad Co., 112 U. S. 331, 28 L. ed. 717, 5 Sup. Ct. 
Rep. 151; Chicago, etc., My. Co. t. Chapman, (111.) 23 Am. Stat. Rep. 587, and 
notes; 54 N. W. 1072; also collection of, cases in 29 Am. Law Register (1890). 
771. But the principle which relieves the carrier from liability for more than the 
agreed value does not apply where the valuation is merely arbitrary and fixed 
without reference to the real value of the goods; and this is understood by the 
carrier as well as the shipper. In the present case there was no inquiry on the 
Dart of the carrier as to the value of the goods, and it is clear that a valuation 
of $5 per 100 pounds for wearing apparti and household goods indiscriminately 
could not have been understood to represent their actual value. The contract 
in question was simply an attempt to limit the liability of the carrier, without 
regard to the actual value of the property; and it follows from what we have 
said that it was inoperative for that purpose, if the loss was occasioned by negli- 
gence on the part of the defendant.' 

"In the case of Alair v. Northern Pacific Railway Co., 19 L. R. A. 764, Judge 
Mitchell said, following the decision in the Hart case: 

" 'Assuming, as we must, that the contract was fairly made for the purpose 
expressed in it, we think it ought to be upheld as just and reasonable. It is not 
in any proper sense a contract for exemption from the consequences of negligence. 
In this view we are sustained by the great weight of authority. * * * 

" 'Most of the cases, usually carelessly cited as authority on the other side of 
this question, will be found, on careful examination, to be clearly distinguishable 
and not in point. In some of them the stipulation was purely and solely one arbi- 
trarily limiting the amount of recovery, without regard to the value of the property, 
as in Moulton v. St. Paul, M. & M. R. Co., 31 Minn. 85, 47 Am. Rep. 781, 16 N. W. 
497. In others it was held that the shipper never agreed to the limitation, and 
for that reason was not bound by it. In others the decision was expressly placed 
on the ground that both parties knew that the property was of much greater 
value than that stated in the contract, and arbitrarily Inserted a sum grossly dis- 
proportionate to the true value, solely for the purpose of limiting the amount of the 
carrier's liability.' 

"In further support of this position we quote from Judge McClain's learned 
article on 'Carriers' in the Cyclopedia of Law and Procedure: 

" "When the pretended agreed valuation is not such in fact, but is simply a 
cloak for limitation of liability to a fixed sum, which is less than the real value, 
the contract will not be valid as against a loss due to negligence. 6 Cyc, title 
'Carriers,' p. 401.' 

"In the third edition of Hutchinson on 'Carriers,' volume 1, section 427, the 
governing principle Is stated with the same careful qualification: 

" 'But while the owner of the goods and the carrier may fix a value on the 
goods beyond which the carrier in the event of loss will not be liable, the agree- 
ment fixing value, in order to be conclusive on the owner, must be bona fide and 
the value reasonable. If, for instance, the value agreed upon should be so far 
below the real value of the goods that from their appearance the carrier must have 
known of the discrepancy, the agreement fixing value would not be bona fide, and, 
depending on no value at all, would amount to an arbitrary limitation upon the 
carrier's legal liability which, in the event of loss occasioned by negligence, would 
not deprive the owner of the right to recover the real value of the goods. While 
it is true that the owner of goods of great value which are concealed in packages 
or otherwise hidden from view, and upon which is a very Inconsiderable value 
has been placed by him, will be precluded, in case of loss, from the right to recover 
a greater sum than the value which he has placed upon them, the reason for 
this exception is, that to charge the carrier with their real value, when by the owner's 
misrenresentation he has been induced to undertake the employment at a reduced 
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compensation and to lessen the degree of care and vigilance which he other- 
wise would have exercised, would .be to sanction fraud and to enable the owner 
to gain an unfair advantage over the carrier through his own misrepresentation. 
The knowledge which the carrier has of the real value of the goods tendered to him 
for shipment would therefore seem to be material in determining the effect of the 
valuation agreement upon his liability, although a contrary conclusion has been 
reached by some courts. And it may be stated as the better rule that where the 
value agreed upon is so out of harmony with the ordinary value of similar kinds 
of goods as to indicate that the question of value did not, in fact, enter into the 
agreement, and the carrier, under the circumstances, must have known of the 
discrepancy, the agreement placing a value on the goods will be considered as a 
mere attempt by the carrier to secure a partial exemption from liability, and of 
no effect in relieving him from the obligation of responding for their real value 
where his misconduct has occasioned their loss. So in the absence of fraud or con- 
cealment on the part of the owner of the goods whereby the carrier has been misled, 
the valuation agreed upon, it is said, must be reasonable, regard being had to the 
real value of the goods; and if such value be unreasonable, the owner will not be 
estopped from claiming damages on the basis of their real value.' 

"The great bulk of authority is clearly in accord and at the same time in 
perfect harmony with Hart v. Pennsylvania R. R. Go. See Scruggs v. Baltimore, 
etc., Ry. Co., 5 McCrary, 590, 18 Fed. 318; Ormsby v. V. P. R. R. Co.. 2 McCrary, 
48, 4 Fed. 706; Judson v. Western R. R. Corporation, 6 Allen, 488, 83 Am. Dec. 646; 
Adams Express Co. v. Stettaners, 61 111. 184, 14 Am. Rep. 57; Ga. Pacific Railway 
Go. v. Hughart, 90 Ala. 36, 8 So. 62; Ullman v. C. & N. W. Ry. Co.. 112 Wis. 150, 
56 L. R. A. 246, 88 Am. St. Rep. 949, 88 N. W. 41; Railway Go. v. Sowell, 90 Tenn. 17, 
15 S. W. 837; Rosenfeld v. Peoria, Decatur & Evansville Ry. Go., 103 Ind. 121, 53 
Am. Rep. 500, 2 N. E. 344; Western Railway Co. v. Harwell, 91 Ala. 340, 8 So. 649; 
4 Elliott Railroads, 2336, 14 L. R. A. pp. 434, 435, note; Hutchinson 'Carriers,' vol. 
1, section 427, and oases cited: 

"In the case of B. & 0. 8. W. Ry. Go. v. Voigt, 176 U. S. 507, 44 L. ed. 565, Sup. 
Ct. Rep. 385, we find this concise summary of the law: 

"Upon these principles we think the law of today may be fairly stated as fol- 
lows: 1. That exemption claimed by carriers must be reasonable and just, 
•otherwise they will be regarded as extorted from the customers by duress of cir- 
cumstances, and therefore not binding. 2. That all attempts of carriers, by 
general notice or special contract, to escape from liability for losses to shippers, 
or injuries to passengers, resulting from want of care or faithfulness, cannot be 
regarded as reasonable and just, but as contrary to a sound public policy, and 
therefore invalid.' 

"From these words it would seem to be clear that the law will not permit 
a carrier to stipulate against the consequences of its negligence, either wholly or in 
part. A stipulation can not attain validity merely because it appears in the guise of 
a fictitious agreed valuation. 

"But if there were room for any difference of opinion on this point prior to 
the enactment of the Hepburn Act, the passage of that measure has removed all 
uncertainty. The act expressly invalidates all stipulations designed to limit for 
losses caused by . the carrier. Irrespective of a contract or notice limiting the 
amount of recovery, the carrier can not escape liability for full value In event of 
loss due to its own negligence or other misconduct, except in the single instance 
where the shipper has misled the carrier by his misrepresentation or concealment 
of value and estopped himself from recovering more than the value he has disclosed. 

"We entertain no doubt as to the legal strength of these conclusions, and 
it is a source of satisfaction to us that they are in accord with public policy and the 
■dictates of justice. Public policy forbids that a carrier should escape the conse- 
quences of its negligence. If public policy is opposed to stipulations designed to 
secure entire exemption from such responsibility, the same public jwlicy is opposed 
to stipulations providing for partial exemption. But it is obvious that a carrier 
may lawfully establish a scale of charges applicable to a specific commodity, and 
graduated reasonably according to value. The cost of carriage is not the only ele- 
ment in the carrier's charges — a carrier is subject to a certain insurance liability. 
It would seem proper, therefore, that when its insurance risk is enlarged by reason 
of increased value of the goods intrusted to it, it may provide for a reasonable 
increase in its charges. We hold that it is in contravention neither of the letter nor 
the spirit of the law for the carrier to provide a higher rating for goods of special 
Talue than it applies to goods of the same class but of lower value. If it enforces 
its tariffs in good faith, endeavoring to give to each shipment the rating which its 
value requires, the law affords complete protection against the frauds and misrepre- 
sentations of the shipper. But if the specified valuation is fixed by the carrier 
without reference to the real value, whether with or without collusion on the part 
of the shipper, liability for the full value can not be escaped in event of loss due to 
-negligence. 

"The question of liability for loss occurring on connecting lines is outside the 
£Cope of our present inquiry. Consideration of that problem is unecessary in order 
to determine the validity of "released rates,' and we therefore refrain from taking 
it up at this time. It is, however, proper to call attention to the fact that in the 
recent case of Smeltzer v. St. Louis S San Frav,cisco Railroad Company, 158 Fed. 
649, the circuit court of the United States for the western district of Arkansas 
upheld this clause of the law in its entirety, and refused to give effect to a stipula- 
tion of the carrier that it should not be held liable for the negligence of its con- 
-nections." 
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11. Norcross Bros. Co. v. Louisville & N. Rd. Co. (1914), 29 I. C. C. Rep. 109; cited, 
Louisiana Sugar Planters' Association v. Illinois C. Rd. Co. (1914), 31 I. C. C. Rep. 
311, 320. 

12. Protection of Potato Shipments in Winter (1914), 29 I. C. C. Rep. 504, 507. 

13. Larkin Co. v. Erie & "W. Transportation Co. (1915), 34 I. C. C. Rep. 106, 109. 

14. Iowa State Board of Railroad Commissioners v. Atchison, T. & S. F. Ry. Co. (1915), 
36 I. C. C. Rep. 79. 

15. In the Matter of Bills of Lading (1919), 52 I. C. C. Rep. 671, 684, et seq. 

16. Williams Co. v. Hartford & N. Y. Transportation Co. (1918), 48 I. C. C. Rep. 269, 
272, et seq. 



2013-G. Power of Interstate Commerce Commission to authorize or 

REQUIRE RATES DEPENDENT UPON A DECLARED OR RELEASED VALUA- 
TION. 

See "Power of Interstate Commerce Commission to authorise or 
reqmre rates dependent upon a declared or released valuation," Sec- 
tion 2020-C, post. 

2013-D. Applications to Interstate Commerce Commission for the 

ESTABLISHMENT OF RELEASED AND DECLARED VALUATION RATES. 

Upon the petition of a shipper to require a carrier to establish 
rates depending upon the declared or agreed value of the property 
transported, a hearing wUl be had and an order thereon will issue. 
Upon a petition by a carrier for authority to establish such a rate, the 
Commission will investigate its reasonableness and propriety in such 
manner and by such means as it may deem proper ; any rate so author- 
ized must be published and posted as required by law and be subject 
to suspension on protest and to attack on complaint as in the case of 
other rates.^ 

Under the so-caUed "Cummins Amendment" as further amended, 
carriers when authorized or required by the Commission may establish 
rates on property, other than ordinary live stock, based upon its agreed 
or declared value even though the value so declared or agreed to may 
be less than the true value of the property transported.^ 

1. Conf. Rul. Bui., Rule 504 (March 12, 1917); Toledo St. L. & W. Rd. Co. v. Milner 
(Ind. 1915), 110 N. B. 756. 

2. Conf. Rul. Bui., Rule 500 (Nov. 8, 1916). 



2013-E. Tariff schedules containing declared or released-valuation 
rates must refer to the order of the interstate commerce 
Commission authorizing the same. 

Section 20 of the Interstate Commerce Act provides that any tariff 
schedules which may be filed with the Interstate Commerce Commission 
pursuant to an order authorizing or requiring the establishment and 
maintenance of rates dependent upon declared value, shall contain spe- 
cific reference thereto, and may establish rates varying with the value 
so declared or agreed upon ; and the Commission is empowered to make 
such order in cases where rates dependent upon and varying with de- 
clared or agreed values would, in its opinion, be just and reasonable 
under the circumstances and conditions surrounding the transportation. 
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2013-F. Shipper charged with knowledge of the existence of two 

RATES, one based UPON RELEASED VALUATION. 

Where there are two interstate rates, based upon valuation, then 
the valuation which the shipper declares is the one applicable, and if 
such rate be filed, as required by law, the shipper is bound to take 
notice of it, whether called to his attention or not.^ 

A special contract for an interstate railway shipment without 
limitation of the carrier's liability to an agreed value can have no 
binding force where the carrier's published tariffs on file with the 
Interstate Commerce Commission graduate the rates according to de- 
clared value and limit the carrier's Uability accordingly, since the ship- 
jier as well as the carrier is bound to take notice of the filed tariff rates, 
and so long as they remain operative they are conclusive as to the 
rights of the parties in the absence of facts or circumstances showing 
an attempt at rebating or false billing.^ 

~ Two carriers filed and published tariffs under the Act making two 
rates on household goods, one of which was based on a declared valua- 
tion and limitation of liability in case of loss, and the other showed a 
higher rate where no valuation was declared or limitation described. 
A shipper of household goods testified that upon inquiry the agent of 
one of the carriers quoted a rate to him without explaining that two 
rates were in existence, and also that when the contract of shipment 
was signed and the freight paid, the agent endorsed on it the valuation 
of the property and limitation of liability in case of loss, and that he 
objected to the limitation, but did not offer to pay the higher rate, nor 
ask to have the goods withheld from transportation. Held, That the 
filing and publication of the rates afforded the shipper notice of the 
existence of the two rates, and he was presumed to have known of the 
limitation in value and of liability in the rate under which the ship- 
ment was made and the freight paid, and this rate determined the 
liability of the carrier in an action brought for the loss of the goods.' 

1. United Lead Co. v. Lehigh V. Rd. Co. (N. Y. 1913), 141 N. Y. Supp. 310, 311. 

2. Atchison, T. & S. F. Ry. Co. v. Robinson (1914), 233 U. S. 173, 34 Sup. Ct. Rep. 556, 
58 L. Ed. 901. 

3. Christi v. Missouri P. Ry. Co. (Kans. 1914), 141 Pac. 587. Conference Rulings Bul- 
letin, Rule 160 (Apr. 6, 1909), reads as follows: "A carrier's tariff provided higher 
rates on shipments not tendered with a uniform hill of lading: Held, That the 
tender of a shipment accompanied by other than a uniform hill of lading may not 
he taken by the carrier as evidence of the shipper's election to use the higher rate. 
The carrier must direct his attention to the fact that a lower, rate is available under 
the uniform bill of lading." This rule is contra and obviously does not state the 
law on the subject. In Harmon & Co. v. Northern P. Ry. Co. (1915), 33 I. C. C. 
Rep. 370, the Commission held as follows: "Whenever a shipment is tendered a 
carrier upon which its tariffs provide for the application of alternative rates de- 
pendent upon the value thereof, the duty rests upon the agent of the carrier to 
call the attention of the shipper to the different rates and secure his signature to a 

* proper bill of lading." This holding is cited in Henderson v. Morgan's L. & T. Rd. 
& S. S. Co. (1916), 39 I. C. C. Rep. 483, 484. These decisions are contrary to the 
weight of judicial authority. 

Conference Rulings Bulletin, Rule 226 (Nov. 9, 1909), reads as follows: "Rule 6 
of the Southern Classification provides that where the tariff offers a reduced rate 
based on a certain fixed valuation a release, in the form specified in the tariff and 
containing the agreed valuation, must he written and signed by the shipper on the 
face of the bill of lading. As applied to a case where the shipper indorsed the 
released valuation on the hill of lading, but, not knowing the requirements of the 
rule, omitted to indorse the special form across its face, it was Held, That the 
rule is unreasonable and that it is the carriers' duty to secure the shipper's signa- 
ture to such a release on a bill of lading when it has reasonable notice of his desire 
to take advantage of the lower rate upon a released valuation." 
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2013-G. Effect of declaration or agreement as to value. 

Section 20 of the Interstate Commerce Act provides that a dec- 
laration or agreement as to value for the purpose of fixing rates shall 
have no other effect than to limit liability and recovery to an amount 
not exceeding the value so declared or released, and shall not, so far 
as relates to values, be held to be a violation of Section 10 of the Act 
to Eegulate Commerce relating to penalties and forfeitures for viola- 
tions thereof. 

A case of an agreed valuation within the meaning of the rule that 
a carrier, when the rates are graduated by value, may limit its lia- 
bility for the loss of an interstate shipment to the agreed or declared 
value, is presented where the shipper's agent filled out a printed bill 
of lading describing the shipment as "emigrant movables * * * 
Released to $10 per cwt." which, on presentation, was signed by the 
carrier's agent, and the goods were shipped under the lower rate ap- 
plicable to goods of that character and value.^ 

A recovery at the ratio of $100 per ton for the lost freight is the 
limit of the damages recoverable for the loss of a part of an interstate 
shipment of 25 tons of copper, under a bill of lading which contains a 
released-valuation clause of $100 per net ton, based upon a difference 
in the carrier's freight rates on file with the Interstate Commerce 
Commission.^ 

In American Express Co. v. United States Horse Shoe Co.^ the 
United States Supreme Court, per Mr. Justice White stated: "The 
subject-matter of this suit is the liability, if any, of the plaintiff in 
error, the Express Company, for the failure to safely deliver a colt 
which was intrusted to it by the agent of the defendant in error at 
Milwaukee, Wisconsin, for transportation to Erie, Pennsylvania, and, 
if there was any liability, the amount thereof. The controversy is here 
to review the action of the court below in affirming a judgment of the 
trial court, rendered on a verdict of a jury finding that there was lia- 
bility, and fixing the amount at $1,916.70. 250 Pa. 527, 95 Atl. 706. 
Jurisdiction to review rests upon the interstate commerce character 
of the shipment, involving various alleged misconstructions of the Act 
of Regulate Commerce and consequent deprivation of Federal rights 
asserted to have arisen from the course of the trial in the court of first 
instance, as also from the action of the court below in affirming. These 
contentions in the courts concerned both the existence of liability, and, 
if any, the amount. As the result, however, of the conclusion of both 
courts as to the fact of negligence, and the absence of any ground for 
clear conviction of error on the subject (Great Northern R. Co. v. 
Knapp, 240 U. S. 464, 466, 60 L. ed. 745, 751, 36 Sup. Ct. Rep. 399; 
Baltimore & 0. R. Co. v. Whitacre, 242 U. S. 169, ante, 228, 37 Sup. Ct. 
Rep. 33), as well as because of the limitations resulting from the errors 
assigned and relied upon, the question of liability may be put out of 
view, thus reducing the case to a question of the amount, and that 
turns on whether there was a limitation of liability and the right to 
make it. 

"The printed form of contract (express receipt) which was de- 
clared on and made a part of the complaint contained a caption under 
a title 'Notice to Shippers,' directing their attention to the fact that 
they must value their property to be shipped, and that the charges 



lyi LIMITATION OF COMMON CARRIER'S LIABILITY [§2U13 

for transportation and the sum of recovery in case of loss would be 
based upon valuation. The contract itself was entitled 'Limited Lia- 
bility Live-stock Contract.' Its first clause described the carriage 
which was to be provided for with appropriate blanks to enable the 
insertion of the live stock which it covered and the rate to be paid for 
the service, with a proviso that the charge was based upon valuation 
fixed by the shipper. The second clause stated a demand by the shipper 
for rates to be charged for the carriage, and that he was offered 'by 
said Express Company alternative rates proportioned to the value of 
such animals, such value to be fixed and declared by the shipper, and 
according to the following tariff of charges, viz.:' This was followed 
by clause 3, which contained enumerations of various classes of ani- 
mals, fixing a primary valuation for each class; for instance, 'For 
. . . horses . . . $100,' 'For . . . colts . . . $50,' The fourth 
and fifth clauses provided that after ascertaining the rate to be charged 
for all classes of animals embraced in clause 3 by applying to those 
classes the rate provided by the tariff sheets filed according to law with 
the Interstate Commerce Commission, there should be added to such 
rates a stated percentage of the amount by which the declared valua- 
tion of the shipper exceeded the primary valuation tixed by the terms 
of clause 3. The fifth clause also concluded with the declaration that 
the shipper, in order to avail himself of the alternative rates, had de- 
clared a value as follows, and contained blanks for the insertion of said 
valuation. 

"There was filled in this blank contract, assigned by the parties 
and as sued on, in the first clause a statement of the animals shipped, a 
mare and colt, and of the rate $75. In the third clause containing the 
enumeration of classes, in the class as to horses valued at $100 there 
was written '$100,' and in the class as to colts valued at $50 there 
was written '$50'. There was no filling of the blank at the end of the 
fifth clause, stating the owner's valuation, and that space, therefore, 
remained vacant. 

"There was evidence tending to show that the shipper was expe- 
rienced in shipping horses and was informed of the right to value, and 
that the rate as well as the recovery would depend upon valuation. 
Evidence was also admitted, over objection of the company, tending 
to show that the shipper was unaware of the valuation clauses and that 
he signed the contract without reading it. There was further evidence 
that, on the contrary, the shipper was fully informed by the agent and 
declared his purpose to fix the primary valuation and not to exceed it. 
In addition, evidence was tendered by the defendant which was ren- 
dered and objection reserved, tending to show that, in consequence of 
the desire of the shipper not to change the primary valuation, that is, 
to adopt the same, the figures written into the clauses of Sec. 3 of $100' 
as to the mare and $50 as to the colt were written by the agent inadver- 
tently in the wrong place, intending to write them at the space left 
vacant for the shipper's valuation at the end of clause 5, and that for 
the same reason the rate charged was based on the tariff as applied to 
the primary valuation as stated in the third clause of the contract. 

"Putting out of view the conflicting tendencies of the proof, and 
looking at the subject-matter from the point of view of the contract, 
that it was one intended to limit liability, or, in other words, to fix a 
rate according to value, at the shipper's election, and to regulate recov- 
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ery in case of loss correspondingly, would seem too clear for anything 
but statement. It is true the intimation is conveyed in the argument 
that the alternative rate depended exclusively upon the making of a 
valuation by the shipper, and that where this was not done, there was 
no valuation and no limitation, and a consequent limited rate and un- 
limited liability. But the suggestion disregards the stating of a value 
in the different clauses of Sec. 3 which are susceptible of no other 
explanation than that they were intended as a primary value to control 
as the basis for fixing the rates and as a rule of Kmitation if the shipper 
did not, by making another and increased value, become liable for a 
higher rate and possess the right to a greater recovery. To adopt the 
suggestion would require a disregarding of the plain terms of the 
contract, and would leave no basis upon which to explain the rate fixed, 
which clearly rested upon the tariff as applied to the articles and the 
statement as to value fixed in the third clause. 

' ' That it was in the power of the carrier under the Act to Regulate 
Commerce, as amended, to limit liability even in case of negligence by 
affording the shipper an opportunity to pay a higher rate and secure a 
higher recovery than the one initially fixed by the carrier, is so con- 
clusively settled as to be beyond controversv. Adams Exp. Co. v. Cron- 
inger, 226 U. S. 491, 57 L. ed. 314, 44, L. E." A. (N. S.) 257, 33, Sup. Ct. 
Rep. I'kS; Kansas City Southern R. Co. v. Carl, 227 U. S. 639, 57 L. ed. 
683, 33, Sup. Ct. Rep. 391; Missouri, K. S T. R. Co. v. Harriman,, 227 
U. S. 657, 57 L. ed. 690, 33 Sup. Ct. Rep. 397; Chicago, R. I. & P. R. Co. 
V. Cramer, 232 U. S. 490, 58 L. ed. 697, 34 Sup. Ct. Rep. 383 ; Great 
Xorthern R. Co. v. O'Cownor, 232, U. S. 508, 58 L. ed. 703, 34 Sup. Ct. 
Rep. 380, 8 N. C. C. A. 53; Boston & Maine R. Co. v. Hooker, 233 U. S. 
97, 58, L. ed. 868, L. R. A. 1915B, 450, 34 Sup. Ct. Rep. 526, Ann. Cas. 
1915D, 593; Atchison, T. S 8. F. R. Co. v. Robinson, 233, U. S. 173, 58 
L. ed. 901, 34 Sup. Ct. Rep. 556; Louisville & N. R. Co. v. Maxwell, 237 
U. S. 94, 59, L. ed. 853, L. R. A. 1915E, 665, P. U .R. 1915C, 300, 35 Sup. 
Ct. Rep. 494; George N. Pierce Co. v. Wells F. Co., 236 U. S. 278, 59 
L. ed. 576, 35 Sup. Ct. Rep. 351; Cincinnati, N. 0. & T. P. R. Co. v. 
Rankin, 241 U. S. 319, 60 L. ed. 1022, L. R. A. 1917 A, 265, 36, Sup. Ct. 
Rep. 555; New York C. & E. R. R. Co. v. Beaham, 242 IT. S. 148, ante 
210, 37 Sup. Ct. Rep. 43. 

"These rulings are decisive unless it be that, for some reason they 
are inapplicable, and we briefly consider separately the grounds relied 
upon as demonstrating that result. 

" It is said the rate sheets filed with the Interstate Commerce Com- 
mission, if they sustained the contract, were not posted, and therefore 
tlie contract must be treated as having nothing to rest upon. But the 
proposition is adversely disposed of by several of the cases above cited. 
Kansas City Southern R. Co. v. Carl, 227 U. S. 639, 652, 57 L. ed. 683, 
688, 33, Sup. Ct. Rep. 391; Boston & M. R. Co. v. Hooker, 233 U. S. 97, 
111, 58, L. ed. 868, 875, L. R. A. 1915B, 450, 34, Sup. Ct. Rep. 526, Ann. 
Cas. 1915D, 593 ; Cincinnati N. 0. S T. P. R. Co. v. RanUn, 241 U. S. 
319, 327, 60 L. ed. 1022, L. R. A. 1917A, 265, 36 Sup. Ct. Rep. 555; New 
York C. S H. R. R. Co. v. Beaham, 242 U. S. 148, 151, ante, 210, 37 Sup. 
Ct. Rep. 43. 

"But it is urged the contract of limitation was void because it is 
i-hown to have baen illegal; that is, repugnant to the official tariff 
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sheets filed with the Interstate Commerce Commission, which, properly 
authenticated, were offered in evidence. But, turning to the official 
tariff sheets as found in the record, it is apparent that the terms of the 
contract are substantially identical with the statement in the tariff 
sheets as to the rates concerning the shipment of live stock, and in- 
deed, comparing the two, it is impossible to reach any other conclusion 
than that the provisions of the contract were copied from the provisions 
of tariff sheets. In substance the argument rests upon the assumption 
which we have already disposed of ; that is, that the contract only pro- 
vided for a limitation in the event of a declaration of value by the 
shipper, and left no room for such a limitation where the shipper 
obtained the lowest possible rate by making no valuation, and accepting 
the primary limit of value stated in the contract by the carrier. The 
argument as we are now considering it, however, proceeds not solely 
upon the text of the contract and the tariff sheets concerning the car- 
riage of live stock, but additionally upon the effect produced upon such 
provisions by clauses in the tariff sheets relating to the valuation of 
merchandise. The arg-ument in this ; that as in the rate schedules deal- 
ing with merchandise valuation it is expressly provided that the pri- 
mary limitation of value fixed shall be the measure of the charge and 
liability unless another and higher valuation be declared, such rule 
ought not to be deducted from the provisions as to live stock valuation 
where that stipulation is not found in express terms, and hence that, 
in the absence of an express valuation in a live-stock contract by a 
shipper, no primary limitation on value is possible, and thus the rule 
of the lesser the rate the greater the responsibility would necessarily, 
in the case of the live-stock, came to pass. Incongruous as this result 
would be, it is said that it should be applied since, in the rate sheet 
concerning merchandise, it is declared in paragraph d that 'these 
charges must not be applied to live animals, live birds, or live stock 
(see paragraph g),' that is, the live-stock paragraph. But to give to 
the clause the import claimed for it would be to cause it to accomplish 
the very result which it was obviously intended to prevent ; that is, the 
control or modification of the charges contained in live-stock clauses 
by the provisions as to merchandise charges. Indeed, the complete an- 
swer to the proposition is the one which we have previously pointed out 
in considering the argument in another form of statement, — that to 
accede to it would require a plain disregard of the fixing of a priinary 
valuation by the terms of the contract and the sanction of the right 
to do so, found in the express words of the rate sheets. 

"Finally, it is said that the right to limit ought not to be recog- 
nized in the presence of a controversy and conflicting tendencies of 
proof as to whether the limitation of liability was called to the atten- 
tion of the shipper, and, if one aspect be accepted, of the possibility 
that the contract was signed by the shipper in ignorance of the clause. 
But here again, the contention but overlooks the very foundation upon 
which the principle settled by the adjudged cases rests and disregards 
the express ruling in some of them, that the effect of a contract made 
and signed by shipper, which is lawful from the point of view of the 
established rate sheets, may not be avoided by the suggestion that, by 
neglect or inattention, the contract which was entered into was never 
read. Cmciwnati, N. 0. & T. P. R. Co. v. Rankin, 241, U. S. 319, 60 L. 
ed. 1022, L. R. A., 1917 A, 265, 36 Sup. Ct. Rep . 555 ; New York C. S E. 
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R. R. Co. V. Beahmn, 242 U. S. 148, 151, ante, 210, 216, 37, Sup. Qt. 
Kep. 43. 

"As from what we have said it foUows that the shipper should not 
have been permitted, after obtaining the lowest possible rate based 
upon a valuation to which his right of recovery in case of loss was 
limited, to recover upon the happening of the loss, an amount wholly 
disproportionate and inconsistent with the rate paid, contrary to the 
express terms of the contract, it results that the judgment below must 
be and it is reversed and the case remanded for further proceedings 
not inconsistent with this opinion. ' ' 

A limitation of liability in case of loss or damage to a valuation 
agreed upon for the purpose of determining which of two alternative 
rates shall apply to a particular shipment is not forbidden by the pro- 
vision in the "Carmack Amendment" of June 29, 1906, that no con- 
tract, receipt, rule, or regulation shall exempt an interstate carrier 
from the "liability thereby imposed."* 

A stipulation in a shipping contract limiting the carrier 's liability 
in case of the loss of an interstate shipment of cattle to the agreed value 
of $30 for each bull and $20 for each cow, made to secure the lower of 
two rates on file with the Interstate Commerce Commission, was not 
forbidden by the provisions of the "Carmaok Amendment" of June 
29, 1906, prohibiting exemptions from the liability imposed by that act,, 
although the true value of the cattle greatly exceeded this valuation,, 
where they were loaded by the shipper, and were not seen by the com- 
pany's agent, and it is not claimed that he was informed of their value 
or quality.^ 

The valuation named in shipping contract signed by the shipper 
is as much an agreed valuation within the meaning of the rule that a 
carrier, when its rates are graduated by value, may, under the "Car- 
mack Amendment" of June 29, 1906, as though the shipper had stated 
the value on inquiry.' 

Under the "Carmack Amendment" clauses in bills of lading, not 
in conflict with the published interstate rate limiting a common car- 
rier's liability, are lawful, and in case of the loss of the goods the 
shipper can recover only the agreed value.' 

Plaintiff shipped a carload of pig tin, consisting of 320 pigs of 
substantially the same size. Under the published interstate rates 23e 
per 100 lbs. was fixed for carload lots only, "released to valuation of 
$100 per ton of 2,000 lbs., to be shown on bills of lading and shipper's- 
invoice," and 30c per 100 lbs. without any limitation of liability. Plain- 
tiif signed a bill of lading upon which was stamped the statement that 
in case of loss or damage to the property therein described, he would 
not assert claim against the carrier on a higher basis of value than 
$100 per ton. Forty of the pigs were lost in transit. Held, That the 
limited liability applied to each part of the cargo, and the plaintiff 
was therefore not entitled to recover the full value of the tin lost so- 
long as it did not exceed the value of the entire load, but was only 
entitled to recover $100 per ton on the actual weight lost.® 

Under the "Carmack Amendment" a shipper can recover of an 
express company on an interstate shipment only the agreed value- 
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specified in the shipping receipt in case of loss or damage, where a 
higher published rate is applicable in case the liability is to be un- 
limited.® 

1. Great N. Ry. Co. v. O'Connor (1914), 232 U. S. 508, 34 Sup. Ct. Rep. 380, 58 L. Ed. 
703. 

2. Western Transit Co. v. Leslie & Co. Ltd. (1917), 242 U. S. 448, 37 Sup. Ct. Rep. 133, 
61 L. Ed. 423. 

3. American Express Co. v. United States Horse Shoe Co. (1917), 244 U. S. 58, 37 
Sup. Ct. Rep. 595, 61 L. Ed. 990. 

4. Kansas City S. Ry. Co. v. Carl (1913), 227 U. S. 639, 36 Sup. Ct. Rep. 391, 57 L. Ed. 
683. 

5. Missouri, K. & T. Ry. Co. v. Harriman Bros. (1913), 227 U. S. 657, 33 Sup. Ct. Rep. 
397, 57 L. Ed. 690. 

6. Ibid. 

7. United Lead Co. v. Lehigh V. Rd. Co. (N. Y. 1913), 141 N. Y. Supp. 310, 311. 

8. Ibid. 

9. Jones v. Southern Express Co. (Miss. 1913), 61 So. 165, 166; American Express Co. 
V. Burke (Miss. 1913), 61 So. 312, 313; Pacific Express Co. v. Ross (Tex. 1913), 154- 
S. W. 340, 343; American Silver Mfg. Co. v. Wabash Rd. Co. (Mo. 1913), 156 S. W. 
830, 833; Cincinnati, N. 0. & T. P. Ry. Co. v. Dodd (Ky. 1913), 156 S. W. 894, 895; 
Aradalou v. New York, N. H. & H. Rd. Co. (Mass. 1916), 114 N. E. 297; Wegener v. 
Chicago & N. E. Ry. Co. (Wis. 1916), 156 N. E. 201; Frank v. Michigan C. Rd. Co. 
(N. Y. 1915), 154 N. Y. Supp. 701; Ulinoiis C. Rd. Co. v. Wilson & Co. (Tenn. 1915), 
176 S. W. 1036; Cudahy Packing Co. v. Bixby (Mo. 1918), 205 S. W. 865. 



2013-H. Where the shipper has the choice of two rates, he is es- 
topped FROM DENYING THE VALIDITY OF A LIMITED-LIABILITY 
CONTRACT ENTERED INTO IN GOOD FAITH BY BOTH SHIPPER AND 
CARRIER. 

It is well settled that when a carrier has two rates assessable on a 
certain commodity, one applicable when the value of the property is 
declared by the shipper not to exceed a certain sum per hundredweight, 
and the other when the value is declared to exceed that sum, or is not 
declared at all, a shipper who has declared the lower value, and thereby 
obtained the advantage of the lower rate, is estopped, in case the prop- 
erty is lost, from recovering on the basis of a higher valuation than he 
has declared.^ 

In Memphis Freight Bureau v. Adams Express Co.^ the Interstate 
Commerce Commission stated: "Under the law it is the duty of ship- 
pers of property of jnore than ordinary value to bill the same at its 
true value in order that the legal rate may be applied. In the case of 
a shipper declaring a false value to secure a reduced rate one of the 
penalties under this form of receipt is an estoppel by which he is pre- 
cluded, in case of loss or damage, from denying the correctness of such 
value so given. 

"Neither Is it conformable to plain principles of justice that a shipper may under- 
state the plain value of his property for the purpose of reducing the rate and then 
recover a larger value in case of loss. Nor does a limittaion based upon an agreed 
value for the purpose of adjusting the rate conflict with any sound principle of public 
policy. Adams Express Co. v. Croninger, 226 V. S. 491." 

The valuation declared or agreed upon, as evidenced by the con- 
tract of shipment upon which the published tariff rate is established, 
is conclusive between the parties.' 

1. American Brake Shoe & Foundry Co. v. Pere Marquette Rd. Co. (1915), 223 Fed. 
Rep. 1018, 1020; citing, Kansas City S. Ry. Co. v. Carl (1913), 33 Sup. Ct. Rep. 391, 
227 U. S. 639, 57 L. Ed. 683; Missouri, K. & T. Ry. Co. v. Harriman Bros. (1913), 
227 U. S. 657, 33 Sup. Ct. Rep. 397, 57 L. Ed. 690. 

2. Memphis Freight Bureau v. Adams Express Co. (1913), 28 I. C. C. "Rep. 132, 138. 

3. United Lead Co. v. Lehigh V. Rd. Co. (N. Y. 1913), 141 N. Y. Supp. 310, 311. 
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2013-1. Right of cabeiek to rely upon the statements of the shippee 

oe forwaedee. 

A carrier receiving from a forwarder engaged in combining ship- 
ments of various owners to secure carload rates, a carload shipment 
billed as household goods of small value, is not required, in the ab- 
sence of anything to indicate false billing, to make special inquiry as 
to value, but may rely on the forwarder's statement that the car is 
loaded with goods of the character and value stated.^ 

A carrier has the right to assume, nothing to the contrary appear- 
ing, that a forwarder engaged in combining shipments of various own- 
ers to secure carload rates has the authority to agree upon the terms 
of shipment, and is therefore not bound by the private instructions of 
one of the owners.^ 

In Great N. By. Co. v. O'Connor^ the United States Supreme Court, 
per Mr. Justice Lamar, stated: "For, although the Boyd Company 
was a forwarder, engaged in collecting a number of small shipments 
from various persons in order to fill a car and obtain the lower rates 
applicable to carload shipments, yet the railroad company was obliged 
to treat the forwarder as shipper, even though thereby the carrier lost 
the benefit of the higher rate which would have been applicable to sep- 
arate and small shipments. This was the ruling in Interstate Com- 
merce Commission v. Delaware, L. S W. R. Co., 220 U. S. 235, 55 L Ed. 
448, 31 Sup. Ct. Rep. 392, where it was held that the carriers were not 
concerned with the question of title, but must treat the forwarder as 
shipper, and charge the rates applicable to the quantity of freight ten- 
dered regardless of who owned the separate articles. If the forwarder 
was shipper for the purpose of securing carload rates, it was also 
shipper for the purpose of classifying and valuing, in order to deter- 
mine which tariff rate was applicable. ' ' 

1. Great N. Ry. Co. v. O'Connor (1914), 232 U. S. 508, 34 Sup. Ct. Rep. 380, 58 L. Ed. 
703. 

2. Ibid. 

3. Ibid. 

2013-J. Where but one rate carrying a limited-liability provision 

IS ACCORDED, THE CONTRACT IS -INVALID. 

Where a carrier's agent is not authorized to accept shipments 
under the common-law liability and is only authorized to accept them 
for a limited liability under a higher rate, the contract limiting liability 
is invalid even though the shipper makes no demand to ship under the 
common-law liability.^ 

1. Cleveland, C. C. & St. L. Ry. Co. v. Hayes (Ind. 1913), 102 N. E. 34, 41. 

2013-K. Reasonableness or limited-liability provision in conteact 
in absence of published schedule of rates. 

If a schedule of rates on an interstate shipment has not been filed 
and published as required by the Interstate Commerce Act, then the 
reasonableness of the contract becomes a question of fact, and depends 
upon whether the value was declared for the purpose of obtaining the 
lower or two or more rates proportionate to the amount of the risk.^ 

1. Adams Express Co. v. Cook (Ky. 1915), 172 S. W. 1096. 



197 LIMITATION OF COMMON CABRIER's LIABILITY [§2013 

2013-L. Unreasonableness of tariff provisions governing released 

OR DECLARED VALUATION RATES. 

In Climax Molybdenum Co. v. Director General, as Agent, Ami 
Arbor Rd. Co} the Interstate Commerce Commission stated: 

"The tariff publishing the rate from Climax to Denver contained 
the following provision under the caption 'Assessment of Charges 
on Shipments of Ore and Concentrates' (item No. 535) : 

"Shipments will be way-billed at the rate applying on ore valued at $100 per ton 
of 2,000 pounds. If consignee or his agent shall, after receipt of shipment at destina- 
tion, deliver to the agent of the carrier at that point a certificate of a sampler or smelt- 
ing company showing that the valuation of the ore (without deductions for freight, 
sampling, smelting or other charges), is such as to entitle it to the lower rates named 
in the Tariff or as amended, the billing and charges will be corrected accordingly. 

' ' Complainant contends that under the foregoing provision its ship- 
ments should have been billed and charges collected at the 19-cent rate 
applicable on ore and concentrates ranging in value from $12 to $100 
per ton. Its traffic manager testifies that, notwithstanding its requests 
to be accorded this rate, defendant refused to accept complainant's 
shipments unless the bills of lading bore the notation, 'Value over 
$100 per net ton,' and assessed charges accordingly under the 25-cent 
rate. Defendant points out that item No. 5170 bore reference to item 
No. 535, while items Nos. 5175 and 5180 did not, and explains that 
item No. 535 was incorporated in its tariff at a time when no ore worHi 
more than $100 per ton was being shipped, and was intended to enable 
shippers whose ore is worth $12 or less per ton to obtain the lower 
rate. To adopt the construction contended for by complainant would 
defeat the clear intent of the tariff, as evidenced by the specific language 
of item No. 5180, to the effect that the 25-cent rate applies to shipments 
of ore and concentrates having an actual gross value in excess of $100 
per net ton. We find that the 25-cent rate collected was legally applic- 
able on complainant's shipments. 

"In the case at bar the evidence shows that defendant's general 
freight agent had sufficient knowledge as to the true value of complain- 
ant's product to require the notation 'Value over $100 per net ton' 
to be placed on the bills of lading to prevent misdescription. This 
was in no sense ' the value declared in writing by the shipper or agreed 
upon in writing as the released value of the property' within the pur- 
view of the second Cummins amendment. Billing so indorsed does 
not limit the shipper's recovery of the full actual value whatever it 
might be. 

"If defendant desires to carry rates on ore based upon declared 
or released values it should seek approval of rules that will clearly 
effect the purpose and be free from question as to conformity with the 
Cummins amendment. It might well also provide a specific rate on the 
molybdenite ore or concentrates." 

1. Climax Molybdenum Co. v. Director General, as Agent, Ann Arbor Rd. Co (1921), 
61 I. C. C. Rep. 369, 371. 

2013-M. A CARRIER MAY NOT BY CONTRACT CHANGE ITS OBLIGATION AS A 
COMMON CARRIER INTO THAT OF A FORWARDER ONLY. 

An interstate carrier may, by fair, open, and reasonable agree- 
ment, limit the amount recoverable, by the shipper, in case of injury 
to the property being transported, to an agreed value, made for the 
purpose of obtaining a lower of two legal rates, proportioned to the 
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amount of the risk, but it cannot, by such contract, divest itself of the 
obligations of a common carrier and change itself into a forwarder 
only.^ 

1. Missouri, O. & G. Ry. Co. v. French (Okla. 1915), 152 Pac. 591. 



2013-N. Live stock bates dependent upon declared value. 

Under Section 20 (11) of the Interstate Commerce Act {as amended 
June 9, 1916), the Interstate Commerce Commission may authorize or 
require rates dependent upon declared value on property except ordi- 
nary live stock and defines the term "ordinary live stock" to include 
all cattle, swine, sheep, goats, horses, and mules, except such as are 
chiefly valuable for breeding, racing, show purposes, or other special 
uses. 

The rates on ordinary live stock may no longer be made dependent 
upon actual, declared, or released value, but such rates may obtain on 
fancy, blooded, or racing stock or stock chiefly valuable for other special 
purposes.^ 

See ^^ Express rates dependent upon declared or released valua- 
tion," Section 2013-0, post. 

1. Live Stock Classification (1917), 47 I. C. C. Rep. 335. In this case the Commission's 
finding in National Society of Record Associations v. Aberdeen & R. Rd. Co. (1916), 
40 I. C. C. Rep. 347, respecting minimum weights in Official and Southern Classifica- 
tion Territories is modified and the order therein vacated and set aside in so far as 
it pertains to minimum weights of less than carload and to standard or basic values 
on ordinary live stock. 

2013-O. Express rates dependent upon declared ob released 

valuation. 

The following is the report and order of the Interstate Commerce 
Commission in In the Matter of Express Rates, Practice, Accounts, 
and Revenues — Released Rates :^ 

"For many years, if not from the origin of the express business, 
the principal express companies, hereinafter called petitioners, main- 
tained rates, dependent upon the value of the property as declared by 
the shipper, or as agreed upon for the purpose of determining the rate 
to be applied, by which declaration or agreement the shipper was 
bound. He was estopped from recovering more than that value in case 
of loss of or damage to the property. Adams Express Co. v. Croninger, 
226 U. S., 491. 

"Following our report of May 7, 1915, In re the Cummins Amend- 
ment, 33 I. C. C, 682, and responsive to supplemental order No. 13 in 
Docket No. 4198, petitioners, Adams Express Company, American 
Express Company, Canadian Express Company, Canadian Northern 
Express Company, Great Northern Express Company, National Ex- 
press Company, New York & Boston Despatch Express Company, 
Northern Express Company, Southern Express Company, Wells 
Fargo & Company, Western Express Company, and Dominion Ex- 
press Company, amended certain of their classification rules, also the 
uniform express receipt, effective June 2, 1915, to provide for the 
application of rates dependent upon the actual value of the property 
transported. 
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"By amendment approved August 9, 1916, so much of the Cum- 
mins amendment approved March 4, 1915, as reads as follows: 

"Provided, however, That if the goods are hidden from view by wrapping, boxing, 
or other means, and the carrier is not notified as to the character of the goods, the 
carrier may require the shipper to specifically state in writing the value of the goods, 
and the carrier shall not be liable beyond the amount so specifically stated, in which 
case the Interstate Commerce Commission may establish and maintain rates for trans- 
portation, dependent upon the value of the property shipped as specifically stated in 
writing by the shipper. Such rates shall be published as are other rate schedules. 

was amended to read as follows: 

"Provided, however, That the provisions hereof respecting liability for full actual 
loss, damage, or injury, notwithstanding any limitation of liability or recovery or repre- 
sentation or agreement or release as to value, and declaring any such limitation to be 
unlawful and void, shall not apply, first, to baggage carried on passenger trains or boats, 
or trains or boats carrying passengers; second, to property, except ordinary live stock, 
received for transportation concerning which the carrier shall have been or shall hereafter 
be expressly authorized or required by order of the Interstate Commerce Commission to 
establish and maintain rates dependent upon the value declared in writing by the 
shipper or agreed upon in writing as the released value of the property, in which case 
such declaration or agreement shall have no other effect than to limit liability and 
recovery to an amount not exceeding the value so declared or released, and shall not, 
so far as relates to values, be held to be a violation of section 10 of this act to regulate 
commerce, as amended; and any tariff schedule which may be filed with the Commission 
pursuant to such order shall contain specific reference thereto and may establish rates 
varying with the value so declared or agreed upon; and the Commission is hereby em- 
powered to make such order in cases where rates dependent upon and varying with 
declared or agreed values would, in its opinion, be just and reasonable under the 
circumstances and conditions surrounding the transportation. The term 'ordinary live 
stock' shall include all cattle, swine, sheep, goats, horses, and mules, except such as 
are chiefly valuable for breeding, racing, show purposes, or other special uses. 

' ' Petitioners subsequently petitioned the Commission for an order 
authorizing the maintenance of express rates dependent upon the value 
of the property as declared in writing by the shipper or as agreed upon 
in writing, and submitted for approval proposed classification rules 
and form of express receipt, embracing changes that such an order 
would require. Thereupon we entered upon a hearing concerning the 
propriety of the issuance of such an order. 

Eepresentatives of shippers, hereinafter referred to as protest- 
ants, objected to that provision of the receipt requiring the presenta- 
tion of certain classes of claims for loss or damage within four months, 
and to the establishment of rates for the transportation of ordinary 
live stock dependent upon the value of the stock transported. They 
urge an extension of the period for filing claims from four months to 
six months as fixed by carriers in freight bills of lading. The Cum- 
mins amendment makes it unlawful to fix a period for filing claims 
shorter than four months and provides : 

"That if the loss, damage, or injury complained of was due to delay or damage 
while being loaded or unloaded, or damaged in transit by carelessness or negligence, 
then no notice of claim nor filing of claim shall be required as a condition precedent 
to recovery. 

"Petitioners interpret this proviso as limiting the application of 
the four months' clause to claims arising out of undisclosed loss or 
damage, knowledge of which is peculiarly in possession of the consignee 
or claimant and for reasons that are obvious should, they say, be pre- 
sented promptly. Protestants would offer no objection to the four 
months' provided provided it is applied only to concealed loss and 
damage claims. 

"The four months' provision has been in force for a number of 
years, and prior to June 2, 1915, the effective date of the Cummins 
amendment, was applied to aU. claims for loss or damage. It is not 
in conflict with the provisions of the act and the evidence of record 
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does not warrant a finding that it is or would be unreasonable as applied 
to shipments by express. 

"Forms of shipping contracts for live stock, paintings, statuarj^, 
and wax figures were also submitted by petitioners, but as the forms 
now in use were not prescribed by us, as were the classification, uni- 
form receipt, etc., our approval is not necessary now. Obviously, how- 
ever, such contracts should not contain any provisions that are in con- 
flict with the terms of the act or with the conclusions reached herein. 

"Respecting ordinary live stock as the term is defined in the 
amendment of August 9, 1916, it is urged by protestants that the main- 
tenance of different rates for animals of the same class, according to 
the value of each, is by the amendment prohibited, and in support 
thereof they direct attention to the following expression in the report 
of the Senate Committee on Interstate Commerce which accompanied 
thebiU: 

"With respect to ordinary live stock as defined in the bill, there can be no rate 
dependent either upon agreed or released value, and in the event of loss or damage, 
the carrier must respond lor the actual value of the property. The carrier will be per- 
mitted to make such rate on ordinary live stock as will compensate for the service, 
including liability, but the rate can not vary according to the value of each animal that 
may be loaded into a car. There will remain the right on the part of the carrier to 
classify different kinds of animals within the definition of ordinary live stock, but when 
so classified there can be no lawful variance in rates because one carload of such animals 
may be more valuable than another. 

"They contend that rates for the transportation of ordinary live 
stock should be stated in cents per 100 pounds without reference to 
the value. 

"Petitioners do' not propose rates for the transportation of ordi- 
nary live stock dependent upon agreed or released value. They say 
that they have the right to maintain existing rates which are depend- 
ent upon the actual value of the live stock ; and for the transportation 
of live stock, except that which is chiefly valuable for breeding, racing, 
show purposes, or other special uses, they apparently plan to continue 
their present rates. By way of illustration, the rates now applicable 
to shipments of horses are predicated upon a maximum value of $200 
per head. If the value exceeds that sum an additional charge is made 
for the excess value, which charge varies with the distance the ship- 
ment moves. 

"The purpose of the amendment of August 9, 1916, as stated in 
the report of the Senate Committee on Interstate Commerce, was — 

to restore the law of full liability as it existed prior to the Carmack amendment of 
1906, so that when property is lost or damaged in the course of transportation under 
such circumstances as to make the carrier liable recovery is had for full value or on 
the basis of full value. 

"It is clearly the purpose of the Cummins amendment, as amended, 
to invalidate all limitations of liability for loss, damage, or injury to 
ordinary live stock caused by the initial carrier or by another carrier 
to which shipment may be delivered or which may participate in trans- 
porting it, notwithstanding any representation or agreement or release 
as to value. While it does not appear to be the purpose of petitioners 
to attempt a limitation of liability, a continuance of the present method 
of stating rates for ordinary live stock would require a representation 
of the value, which is declared to be unlawful. 

"The act, as amended, fixes upon the carrier liability for the full 
actual loss, damage, or injury caused by it to ordinary live stock and 
invalidates any limitation or attempted limitation of that liability, 
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wherever or in whatever form it is found. Ordinary live stock is ex- 
cepted from the property as to which we are empowered to authorize 
or require the establishment of rates dependent upon declared or 
released value. If rates on ordinary live stock dependent upon de- 
clared value could lawfully be maintained without authorization by 
the Commission, there might and probably would be instances in which 
conflict would arise as between the liability imposed by the act upon 
the carrier and the prohibitions of section 10 of the act affeetiag ship- 
pers. We can not, in view of the provisions of the law, authorize or 
sanction such rates upon ordinary live stock ; neither can they lawfully 
be maintained upon any other character of traffic except under author- 
ization duly granted by the Commission. Under such authority both 
shipper and carrier are fully protected and the full spirit of the law 
is observed. 

"The shipper or lawful holder of the receipt or bill of lading for 
ordinary live stock should be free to press his claim for recovery in 
full for loss, damage, or injury caused by the carrier, and rates for 
the transportation of such live stock may not be stated in a man- 
ner to require a representation of the value. This is not saying that 
value may not be considered and duly weighed as an element in deter- 
mining what reasonable rates shall iDe established. 

"As to live stock the order herein will apply only to that which 
is chiefly valuable for breeding, racing, show purposes, or other special 
uses. 

"An order will be entered authorizing the maintenance of exist- 
ing express rates dependent upon the declared or released value of the 
property transported, except ordinary live stock, also authorizing 
the form of express receipt to be used." 

"SUPPLEMENTAL ORDER NO. 18. 

At a General Session of the INTERSTATE COMMERCE COMMIS- 
SION, held at its office in Washington, D. C, on the 2d day of 
April, A. D. 1917. 

No. 4198. 

IN THE MATTER OF EXPRESS RATES, PRACTICES, 
ACCOUNTS, AND REVENUES. 

RELEASED RATES. 

THE ADAMS EXPRESS COMPANY, AMERICAN EXPRESS 
COMPANY, CANADIAN EXPRESS COMPANY, THE CANA- 
DIAN NORTHERN EXPRESS COMPANY, DOMINION EX- 
PRESS COMPANY, GREAT NORTHERN EXPRESS COM- 
PANY, NATIONAL EXPRESS COMPANY, NEW YORK & 
BOSTON DESPATCH EXPRESS COMPANY, NORTHERN 
EXPRESS COMPANY, SOUTHERN EXPRESS COMPANY, 
WELLS FARGO & COMPANY, AND WESTERN EXPRESS 
COMPANY, RESPONDENTS. 

"7# appearing, That on October 10, 1916, the Commission entered 
upon an investigation concerning the propriety of the issuance of an 
order authorizing the maintenance of express rates dependent upon 
the value declared in writing by the shipper or agreed upon in writ- 
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ing as the released value of the property, and the Commission having, 
on the date hereof, made and filed a report containing its findings of 
fact and its conclusions thereon, which report is hereby referred to 
and made a part hereof: 

"It is ordered, That the respondents be, and they are hereby, au- 
thorized to estabhsh, upon not less than 10 days ' notice to the Inter- 
state Commerce Commission and the general public, by filing and post- 
ing in the manner prescribed in section 6 of the act to regulate com- 
merce, the following classification rules, to wit : 

"Rates named In tariffs governed by this classification, except as to ordinary live 
stock, are dependent upon and vary with the declared or released value of the property, 
and, except as to live stock chiefly valuable for breeding, racing, show purposes, or other 
special uses, other live animals named and not named herein, live birds, live pigeons, 
live poultry, and reptiles, are based upon property declared to be of, or released to, a 
value not exceeding $50' for any shipment of 100 pounds or less, or not exceeding 50 
cents per pound actual weight for any shipment in excess of 100 pounds. When the 
declared or released value exceeds that above stated, except as to paintings, pictures, 
statuary, and wax figures of a declared or released value exceeding $550, the rates are 
10 cents greater for each $100 or fraction thereof in excess of the value stated above. 

"When the declared or released value of any shipment of paintings, pictures, 
statuary, or wax figures exceeds $550, or 50 cents per pound when the weight is more 
than 1,100 pounds, the rates will be greater for each $100 or fraction thereof in excess 
of such value, as follows: 

"Between points where the first-class rate per 100 pounds: 

Cents. 

Does not exceed $1.00 25 

Exceeds $1.00 but not $3.00 30 

Exceeds $3.00 but not $5.00 35 

Exceeds $5.00 but not $8.00 40 

Exceeds $8.00 50 

"Rates applicable to live stock (cattle, swine, sheep, goats, horses, and mules) 
chiefly valuable for breeding, racing, show purposes, or other special uses, other live 
animals named herein, live birds, live pigeons, live poultry, reptiles, and wild animals 
not named herein are based upon the following maximum values: 

Each. 

Horses, jacks, jennies, mules $200.00 

Bulls 100.00 

Colts under one year, ponies 75.00 

Cows, calves six months or over, oxen, steers 75.00 

Calves under six months, deer, elk, goats, hogs, sheep 25.00 

Burros, dogs, ostriches 50.00 

Camels 200.00 

Elephants 250.00 

Wild animals not otherwise named 50.00 

"Birds, not otherwise named, cats, ferrets, guinea pigs, hares, mice, monkeys, 
opossums, pigeons, poultry, prairie dogs, rabbits, rats, skunks, squirrels, reptiles, each $5 ; 
maximum value of any shipment not exceeding 100 pounds, $50, or, when the weight 
exceeds 100 pounds, 50 cents per pound, actual weight. 

When the declared or released value exceeds the maximum value stated above 
the rates will be increased as follows: 

Between points where the flrst-class rate is not over $2 per 100 pounds, 1 per 
cent of the excess value. 

Between points where the first-class rate exceeds $2 but not $3 per 100 pounds, 
1% per cent of the excess value. 

Between points where the first-class rate exceeds $3 but not $5 per 100 pounds, 
2 per cent of the excess value. 

Between points where the first-class rate exceeds $5 per 100 pounds, 2% per 
cent of the excess value. 

"It is further ordered, That the said respondents be, and they are 
hereby, authorized, upon like notice, to amend the form and terms and 
conditions of the uniform express receipt so that they will read as 
follows : 
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^'It is further ordered, That express classification rules 'filed under 
authority of this order shall show in connection therewith the follow- 
ing notation : 

"Issued under authority of Interstate Commerce Commission's supplemental 
order No. 18 of AprU 2, 1917, in case No. 4198. 

"And it is further ordered, That a copy of this order be served 
upon each of the parties to this proceeding. 

"By the Commission. George B. McGinty, 

[seal] Secretary." 

1. In the Matter of Express Rates, Practices, Accounts, and Revenues — Released Rates 
(1917), 43 I. C. C. Rep. 510, et seq. 



2014. Liability of the initial carrier for the full actual loss, damage, or 
injury to the property transported, notwithstanding any lim- 
itation of liability, or limitation of the amount of recoviery, 
or representation or agreement as to value. 



2014-A. Peovisions op the statute. 

Section 20 (11) of the Interstate Commerce Act (as amended 
June 29, 1906, March 4, 1915, and August 9, 1916), provides as follows: 

* * * * and any such common carrier, railroad, or transportation company, so 
receiving property for transportation from a point in one State, Territory, or the District 
of Columbia to a point in another State or Territory, or from a point in a State or Ter- 
ritory to a point in the District of Columbia, or from any point in the United States to 
a point in an adjacent foreign country, or for transportation wholly within, a Territory, 
shall be liable to the lawful holder of said receipt or bill of lading or to any party entitled 
to recover thereon, whether such receipt or bill of lading has been issued or not, for the 
fiM actual loss, damage, or injury to such property caused by it or by any such common 
carrier, railroad, or transportation company to which such property may be delivered 
or over whose line or lines such property may pass within the United States or within 
an adjacent foreign country when transported on a through bill of lading, notwithstand- 
ing any limitation of liability or limitation of the amount of recovery or representation 
or agreement as to value in any such receipt or bill of lading, or in any contract, rule, 
regulation, or in any tariff filed with the Interstate Commerce Commission : and any such 
limitation without respect to the manner or form in which it is sought to be made is 
hereby declared to be unlawful and void. , ; 

2014-B. Invalidity of a conteact provision that in case op loss op 

GOODS THE LIABILITY OF THE CAEEIEE SHALL BE COMPUTED ON 
THE VALUE OP THE PEOPEETY AT THE TIME _AND PLACE OF 
SHIPMENT. 

In the case of McCauU-Dinsmore Co. v. Chicago, M. & St. P. By. 
Co.^ it was held that under the "Cummins Amendment" of March ,4, 
1915, to the Interstate Commerce Act, which_ declared that; carriers 
should be liable for- the full actual loss, a common carrier, where wheat 
was lost in transit is liable for the value of the grain at tjie point of 
destination, notwithstanding the shipment was made under' a con- 
tract known as the "Uniform Bill of Lading," which was part pf,the 
public tariffs filed with the Interstate Commerce Commission, and 
which provided that the loss shall be computed on the value of' the 
property at the time and place of shipment; and it was further held 
that in case of non-delivery, the carrier's common-law liability is the 
value of the goods at the point of destination at the time they should 
have been delivered. Mr. District Judge Morris in delivering the 
opinion of the court stated : "The sole question in this case is whether 
the loss to the shipper is to be measured by the value of the property 
at the place of destination at the time it should have been delivered, 
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or by the value of the property at the time and place of shipment; 
and the decision of the question must depend upon whether or not the 
provision or stipulation in the bill of lading issued by the carrier and 
accepted and agreed to by the shipper, that the loss should "be meas- 
ured by the value at the time and place of shipment and settled on 
that basis was valid under the Cummins Amendment of March 4, 1915, 
to the Interstate Commerce Act, which was the law in force at the 
time of the shipment and of the loss. This amendment was passed 
after the decisions of the Supreme Court on the Carmack Amendment 
(Act June 29, 1906, * * * ) cited by counsel had been rendered, 
and it is apparent from its language that its proposal and enactment 
were caused by these decisions, and that it was aimed directly at them. 
Viewed in the light of those decisions and of the purpose evidently 
sought to be accomplished it is difficult to see how its language could 
be more sweeping: 



« ic 



'Shall be liable * * for the full actual loss * * * caused by it * * * 
notwithstanding any limitation (the Italics are mine) of liability or limitation of the 
amount of recovery or representation or agreement as to value in any such receipt or 
bin of lading, or In any contract, rule, regulation, or in any tariff filed with the Inter- 
state Commerce Commission; and any such limitation, without respect to the manner 
or form in which it is sought to be made, is hereby declared to be unlawful and void.' 

"This is the language of the amendment so far as it touches this 
case. The first proviso indicates the cases, of which this is not one, 
and the only cases, exempt from that language, and the only way in 
such cases of avoiding its terms, and this emphasizes and, if that were 
possible, makes more sweeping those terms. I do not see that it can 
make any difference under the language quoted that this bill of lading 
was provided for in the schedule of rates filed with the commission, 
and that that schedule of rates also provided another bill of lading 
under which if issued and accepted, the rate would have been higher. 

"Under the language is the provision or stipulation above referred 
to in the bill of lading unlawful and void! If it is an agreement as to 
value, which I think it is not, it is clearly so. The answer to the ques- 
tion must therefore be found in the answer to the further question. 
"Was this limitation of the liability of the carrier, or a limitation of the 
amount of recovery? And it seems to me the answer to this question 
is found in the answer to the further question : What would have been 
the liability of the carrier, and the consequent amount of the recovery, 
if that provision or stipulation had not been in the bill of lading? In 
the latter case there can be no question, and it was so admitted on the 
agreement, as it had to be, but that the liability and the consequent 
amount of the recovery would have been that of the common law, 
namely, the value of the goods at the point of destination at the time 
they should have been delivered ; and that this is the actual loss to the 
shipper caused by the failure of the carrier to deliver the goods at that 
time and place, whether the value is greater or less than at the time and 
place of shipment, is the foundation of the common-law rule. 

"From the foregoing simple statement, I do not see how it is 
possible to escape the conclusion, upon a fair and open-minded consid- 
eration of the language of the amendment and the obvious and well- 
known meaning of its terms, that this provision or stipulation in the 
biU of lading is a limitation of the liability of the carrier and of the 
amount of recovery, and is therefore unlawful and void. In reaching 
this conclusion I have not failed to consider the very able argument of 
counsel for defendant, and also what has been said by the Interstate 
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Commerce Commission, and it is with regret and not a little misgiving 
that I find myself in difference with men so able and experienced in 
such matters. But, consider the matter as I may, I am always irresist- 
ibly brought back to this simple statement and to the necessary conclu- 
sion therefrom. 

"I cannot see that there could be any greater difficulty, after loss 
has occurred, in ascertaining and providing the value at the time and 
place of delivery or destination than in ascertaining and proving the 
value at the time and place of shipment. If it be true, as suggested in 
the argument and by the commission, as I think it may be, that the con- 
clusion which I have reached will result in difficulties and confusion in 
existing rules and regulations, and schedules, in hardship and injustice 
to the carriers, and possibly in some discrimination amongst shippers, 
the remedy will be found in facing the law, whose language as it seems 
to me, is too plain for construction or evasion, squarely, and revising 
and reconstructing those rules and regulations to meet it," 

In Chicago, M. S St. P. By. Co. v. McCoMll-Dinsmore Go.' the 
United States Circuit Court of Appeals, in affirming the judgment of 
the trial court, held that under Section 20 of the Interstate Commerce 
Act, as amended by the "Cummins Amendment" of March 4, 1915, pro- 
viding that an interstate carrier of property shall issue a bill of lading 
therefor and shall be liable for any loss or damage to the property 
caused by it. or any other carrier when carried under a through bill of 
lading, and that no contract limiting such liability shall be valid, a pro- 
vision of such bill of lading fixing the carrier's liability at the value of 
the property at the place and time of shipment, is a limitation, and is 
invalid, and not enf orcible. Mr. Circuit Judge Stone, in delivering the 
opinion of the court, stated: "Action for loss of interstate shipment 
of grain. The facts were stipulated. The shipment was made under a 
bill of lading or shipping contract wherein it was provided that : 

" 'The amount of any loss or damage for which any carrier is liable shall be com- 
puted on the basis of the value of the property at the place and time of shipment under 
this bill of lading, including freight charges, if paid.' 

"The contract was in a form like that included in the legally pub- 
lished tariffs filed with the Interstate Commerce Commission, which 
tariffs provided, among other things, a rate of transportation based on 
and controlled by said form of bill of lading, and that, in cases where 
the shipper was not agreeable to shipping under the terms of such form, 
then a higher rate was to be charged. The fair market value of the 
shipment at destination at the time when it should have been delivered, 
with interest, and less freight charges, was $1,422.11. The railway has 
paid thereon $1,200.48, the value at origin at time of shipment. From 
a judgment for the difference the railway has taken its writ of error. ' ' 

"The controversy is over the difference, and the sole question here 
presented is whether the origin value or the destination value should 
govern where the shipment was under such a form of interstate bill of 
lading. At the time of this shipment the so-called Cummins Amend- 
ment of March 4, 1915, * * * contained the law in this respect gov- 
erning form of contracts for interstate shipment. That statute pro- 
vided:" 

" 'That any common carrier, railroad or transportation company subject to the 
provisions of this act receiving property for transportation from a point in one state or 
territory or the District of Columbia to a point in any other state, territory. District of 
Columbia, or from any point in the United States to a point in an adjacent foreign 
country shall issue a receipt or bill of lading therefor, and shall be liable to the lawful 
holder thereof for any loss, damage, or injury to such property caused by it or by any 
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common carrier, railroad, or tarnsportation company which such property may be 
delivered or over whose line or lines such property may pass within the United States 
or within an adjacent foreign country wheji_transported on a through bill of lading and 
no contract, receipt, rule, regulation, or other liniitation of any character whatsoever, 
shall exempt such common carrier, railroad or transportation company from the liability 
hereby imposed; and any such common carrier, railroad or transportation company 
so receiving property for transportation from a point in one state, territory or the 
District of Columbia to a point in another state or territory, or from a pint in a state 
or territory from a point In a state or territory to a point in the District of Columbia, 
■or from any point in the United States to a point in an adjacent foreign country, or for 
transportation wholly within a territory shall be liable to the lawful holder of said 
receipt or bill of lading or to any party entitled to recover thereon, whether such receipt 
or bill of lading has been issued or not, for the full actual loss, damage, or injury to 
such property caused by it or by any such common carrier, railroad, or transportation 
company in which such property may be delivered or over whose line or lines such 
property may pass within the United States or within an adjacent foreign country when 
transported on a through bill of lading, notwithstanding any limitation of liability or 
limitation of the amount of recovery or representation or agreement as to value in any 
such receipt or bill of lading, or in any contract, rule, regulation, or in any tariff filed 
with the Interstate Commerce Commission; and any such limitation, without respect to- 
the manner or form in which it is sought to be made is hereby declared to be unlawful 
and void; Provided, however, that if the goods are hidden from view by wrapping, 
boxing, or other means, and the carrier Is not notified as to the character of the goods, 
the carrier may require the shipper to specifically state in writing the value of the goods, 
and the carrier shall not be liable beyond the amount so specifically stated, in wMeb 
case the Interstate Commerce Commission may establish and maintain rates for 
transportation, dependent upon the yalue of the property shipped as specifixjaHy stated 
in writing by the shipper. Such rates shall be published as are other rate sc6edules; 
Provided, further, that nothing in this section shall deprive any holder of such receipt 
or bill of lading of any remedy or right of action which he has under the existing law.' 

"The railway seeks to avoid the application of this provision by- 
contending that it, in the present instance, has not sought to limit its 
liability, but has, on the contrary, defined liability for the fuU, actual 
loss, and has by its tariffs thus crystallized the method of arriving at 
the actual loss. We deem such contention unsound. There was no 
uncertainty as to the time or place of estimating value under the rule 
of common law — it was the destination. The evident purpose of the 
provision in the bill of lading was not to introduce certainty, but to 
avoid the rule existing at law, for the obvious object of escaping a 
higher valuation, which would often arise at- destination. Such a provi- 
sion is unquestionably a limitation, since it forbids application of the 
established rule. ' ' 

"The railway also says: 

" 'The rule, as we contend, was that, in the absence of contract, destination value 
would apply, but that it was not unlawful to agree upon origin value.' 

"Whether the parties could so agree at the common law is not 
material. The Cummins Amendment was not concerned alone with pre- 
venting contracts already illegal under the common law, but with pro- 
hibiting all agreements having the effect defined by that statute. 
Congress passed this act to remedy the defects in the Carmack Amend- 
ment (Act June 29, 1906 * * * ) as developed in the case of Adams 
Express Co. v. Croninger, 226 U. S. 491, 33 Sup. Ct. 148, 57 L. Ed. 314, 
44 L. K. A. (N. S.) 257, and intended thereby to fuUy and finally prevent 
all limitations of this character. Congressional Record, 63d Congress, 
3d Session, Vol. 52, pp. 5446-5451. The judgment is affirmed." 

In Chicago, M. & St. P. By. Co. v. McCavll-Dinsmore Co.^ the 
United States Supreme Court, in affirming the trial court and Circuit 
Court of Appeals, held that the stipulation in the uniform bill of lading 
that the amount of any loss or damage for which any carrier is liable 
shall be computed on the basis of the value of the property at the place 
and time of shipment, including freight charges, if paid, which is sanc- 
tioned by the Interstate Commerce Commission as in no way limiting 
the carrier's liability to less than the value of the goods, but as merely 



207 LIMITATIOiSr OF COMMON CAERIEe's LIABILITY [§2014 

offering the most convenient way of finding the value, but which does 
in fact prevent a recovery of *the full actual loss, where the shipment 
would have been worth more at destination than at origin, is inconsist- 
ent with and invalidated by the provisions of the "Cummins Amend- 
ment" of March 4, 1915, that carriers shall be liable to the holder of 
the bill of lading for the full actual loss, damage, or injury, notwith- 
standing any limitation of liability or limitation of the amount of 
recovery, or representation or agreement as to value. Mr. Justice 
Holm6s delivered the opinion of the court as follows : ' ' This is an 
action for the loss of grain belonging to the plaintiff and delivered on 
November 17, 1915, to the defendant, the petitioner, in Montana, for 
transportation to Omaha, Nebraska. The grain was shipped under the 
uniform bill of lading, part of the tariffs filed with the Interstate Com- 
merce Commission, by which it was provided that 'the amount of any 
loss or damage for which any carrier is liable shall be computed on 
the basis of the value of the property at the place and time of shipment 
under this bill of lading, including freight charges, if paid. ' The Peti- 
tioner has paid $1,200.48, being the amount of loss so computed but the 
value of the grain at the place of destination at the time when it should 
have been' delivered, with interest, less freight charges, was $1,422.11. 
The plaintiff claimed the difference between the two sums on the ground 
that the Cummins Amendment to the Interstate Commerce Act made 
the above stipulation void. The district court gave judgment for the 
plaintiff (252 Fed. 664), and the judgment was affirmed by the circuit 
court of appeals. (171 C. C. A. 56L 260, Fed. 835.) 

"The Cummins Amendment Act of March 4, 1915 * * * 
provides that the carriers affected by the act shall issue a bill of lading 
and shall be liable to the lawful holder of it 'for any loss, damage or 
injury to such property . . . and no contract, receipt, rule, regu- 
lation or other limitation of any character whatsoever, shall exempt 
such common carrier . . . from the liability hereby imposed,' and 
further that the carrier 'shall be liable . . . for the full actual 
loss, damage or injury . . . notwithstanding any limitation of 
liability or limitation of the amount of recovery, or representation or 
agreement as to value in any such receipt or bill of lading or in any 
contract, rule, regulation, or in any tariff filed with Interstate Com- 
merce Commission ; and any such limitation without respect to the man- 
ner or form in which it is sought to be made, is hereby declared to be 
unlawful and void.' Before the passage of this amendment the Inter- 
state Commerce Commission has upheld the clause in the bill of lading, 
as in no way limiting the carriers liability to less than the value of the 
goods, but merely offering the most convenient way of finding the value, 
Shaffers v. Chicago R. I. S P. R. Co., 21 Inter. Com. Eep. 8, 12.* In a 
subsequent report upon the amendment *it considered that the clause 
w^as still valid, and not forbidden by the law. 32 Inters. Com. Eep. 682, 
693.^ The argument for the petitioner suggests that courts are bound 
hy the Commission's determination that the rule is a reasonable one. 
But the question is of the meaning of a statute and upon that, of course, 
"the courts must decide for themselves. 

"We appreciate the convenience of the stipulation in the hill of 
lading and the arguments urged in its favor. We understand that it 
■does not necessarily prevent a recovery of the full actual loss, and that 
if the price of wheat had gone doum, the carrier might have had to pay 
more under this contract than by the common-law rule. But the ques- 
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tion is how the contract operates upon its case. In this case it 
does prevent a recovery of the full actual loss, if it is enforced. The 
rule of the common law, is not an arbitrary fiat, but an embodiment 
of the plain fact that the actual loss caused by breach of contract is the 
loss of what the contractee would have had if the contract had been per- 
formed, less the proper deductions, which have been made and are not 
in question here. It seems to us. therefore, that the decision below was 
right, and as, in our opinion, the conclusion is required by the statute, 
neither the convenience of the clause, nor any argument based upon the 
history of the statute or upon the policy of the later Act of AugTist 9, 
1916, chap. 301, 39 Stat, at L. 441, Comp. Stat. * * * , can prevail 
against what we understand to be the meaning of the words. Those 
words seem not only to indicate a broad general purpose, but to apply 
specifically to this very case. Judgment aflSrmed." 

1. McCauU-Dinsmore Co. v. Chicago, M. & St. P. Ry. Co. (1918), 252 Fed. Rep. 664; 
affirmed, Chicago, M. & St. P. Ry. Co. v. McCauU-Dinsmore Co. (1919), 260 Fed. 
Rep. 835, 171 C. C. A. 561; writ of .certiorari granted, Chicago, M. & St. P. Ry. Co. 
V. McCauU-Dinsmore Co. (1920), 64 L. Ed. 409, 251 U. S. 549, 40 Sup. Ct. Rep. 219. 
Affirmed, Chicago, M. & St. P. Ry. Co. v. McCauU-Dinsmore Co. (1920), 253 U. S. 97, 
64 L. Ed. 801, 40 Sup. Ct. Rep. 504. 

2. Chicago, M. & St. P. Ry. Co. v. McCaull-Dinsmore Co. (1919), 260 Fed. Rep. 835. 
171 C. C. A. 561; affirming McCaull-Dinsmore Co. v. Chicago, M. & St. P. Ry. Co. 
(1918), 252 Fed. Rep. 664. Affirmed, Chicago, M. & St. P. Ry. Co. v. McCaull-Dins- 
more Co. (1920), 253 U. S. 97, 64 L. Ed. 801, 40 Sup. Ct. Rep. 504. 

3. Chicago, M. & St. P. Ry. Co. v. McCaull-Dinsmore Co. (1920), 252 U. S. 97, 64 
L. Ed. 801, 40 Sup. Ct. Rep. 504, affirming, Chicago, M. & St. P. Ry. Co. v. 
McCaull-Dinsmore Co. (1919), 260 Fed. Rep. 835, 171 C. C. A. 561, affirming, McCaull- 
Dinsmore Co. V. Chicago, M. & St. P. Ry. Co. (1918), 252 Fed. Rep. 664; Southern 
P. Co. V. Crenshaw (Ga. 1910), 5 Ga. App. 675, 689, 65 S. E. 865; Mueller v. Chicago, 
B. & Q. Rd. Co. (Nebr. 1910), 85 Nebr. 458, 466, 123 N. W. 449; O'Connor v. Great 
N. Ry. Co. (Minn. 1912), 136 N. W. 743, 745; Vigoroux v. Piatt (1911), 115 N. Y. 
Supp. 880; Schutte v. Weir (1912), 111 N. Y. Supp. 240; Drake v. Nash. C. & St. L. 
Ry. Co. (Tenn. 1911), 148 S. W. 214, 218. 

4. In Shaffer v. Chicago, R. I. & P. Ry. Co. (1911), 21 I. C. C. Rep. 8, 12, which was 
overruled by the United States Supreme Court, the Interstate Commerce Commission 
held as follows: "The provision in the uniform bill of lading, that, 'the amount 
of any loss or damage for which any carrier is liable shall be computed on the 
basis of the value of the property (being the bona fide invoice price, if any, to the 
consignee, including the freight charges, if prepaid) at the place and time of ship- 
ment under this bill of lading, unless a lower value has been represented in writing 
by the shipper or has been agreed upon or Is determined by the classification or 
tariffs upon which the rate is based, in any of which events such lower value shall 
be the maximum amount to govern such computation, whether or not such loss 
or damage occurs from negligence,' not found to have operated in an unreasonable or 
unlawful manner in connection with the shipment involved. Complaint dismissed." 

5. In In Re The Cummins Amendment (1915), 33 I. C. C. Rep. 682, 693, the holding 
of the Interstate Commerce Commission which was overruled by the United States 
Supreme Court, is as follows: "2. May the carriers lawfully provide in their tariffs 
and rate schedules that their liability shall be for the full value of the property 
at the time and place of shipment? 

"It is argued that such a provision would be neither a limtation of the amount 
of recovery nor a representation or agreement as to value within the meaning of the 
new law. It is urged that this rule would relieve the question of the amount of 
liability from uncertainty, would afCord a reasonable and uniform method of 
determining the measure of recovery, save endless litigation with its attendant 
labor and expense, and avoid unjust discriminations. 

"The Cummins amendment clearly places upon the carriers liability for the full 
actual loss, damage, or injury to the property transported which is caused by them, 
and it makes unlawful any limitation of that liability, or of the amount of recovery 
thereunder, in any receipt, bill of lading, contract, rule, regulation, or tariff filed with 
this Commission, without respect to the manner or form in which such limitation 
is sought to be made. The loss or damage must, apparently, be either as of the 
time and place of shipment, time and place of loss or damage, or time and place of 
destination. Where rates are lawfully dependent upon declared values, the prop- 
erty and the rates are classified according to the character of the property, of which 
the value of the property may constitute an element, and such classification is 
necessarily as of the time and place of shipment. It is therefore believed that the 
liability of the carrier may be limited to the full value of the property so classified 
and established as of the time and place of shipment." 

Under the logic of the decision of the United States Supreme Court in Chicago, 
M & St. P. Ry. Co. V. McCaull-Dinsmore Co., supra, the decision in the Springfield 
Light, Heat & Power Co. v. Norfolk & W. Ry. Co. (1919), 260 Fed. Rep, 254, 261, is 
obviously erroneous. 
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2034-C. Effect of stipulation in the bill of lading that the amount 

OF LOSS OE DAMAGE SHALL BE COMPUTED ON BASIS OF VALUE OF 
PEOPBETY AT TIME AND PLACE OF SHIPMENT, WHEEE THE PEE- 
VAILING MAEKET PEICE AT DESTINATION IS LOWBE. 

In the case of Chicago, M. & St. P. Ry. Go. v. McCaulUDinsmore 
Go.^ Mr. Justice Holmes, in rendering the opinion of the court holding 
that the stipulation in the uniform bill of lading that the amount of 
any loss or damage for which any carrier is liable shall be computed 
on basis of the value of the property at time and place of shipment 
could not prevent the shipper from recovering the value of the ship- 
ment at place of destination at the time when it should have been de- 
livered, stated: "We appreciate the convenience of the stipulation 
in the bill of lading and the arguments urged in its favor. We under- 
stand that it does not necessarily prevent a recovery of the full actual 
loss, and that if the price of wheat had gone dotvn, the carrier tnight 
have had to pay more under this contract than by the comtnon-laiv ride. 
But the question is how the contract operates upon this case. In 
this case it does not prevent a recovery of the full actual loss, if it is 
enforced. The rule of the common law is not an arbitrary fiat, but an 
embodiment of the plain fact that the actual loss caused by the breach of 
a contract is the loss of what the contractee would have had if the 
contract had been performed, less the proper deductions which have 
been made and are not in question here. ' ' 

From the above statement by Mr. Justice Holmes it would seem 
that a stipulation in a contract of shipment of a limitation of liability or 
limitation of the amount of recovery, is not, ipso facto, unlawful and 
void, but such stipulation becomes so if when enforced it operates to 
prevent a recovery by the shipper of the full actual loss. So that a 
stipulation providing that "the amount of any loss or damage for 
which any carrier is liable shall be computed on basis of the value of the 
property at place and time of shipment under this bill of lading includ- 
ing freight charges, if paid?" becomes null and void where its enforce- 
ment would prejudice the right of the shipper to recover the full 
actual loss, damage, or injury to the property transported. It would, 
therefore, seem that the test to be applied in passing upon the validity 
of any stipulation in a bill of lading or contract of shipment is whether 
that particular rule, if enforced, would have the effect of preventing 
the shipper from recovering the full actual loss, damage, or injury to 
the property sustained by him by reason of the carrier's default. 

The easiest and most effective way for the carrier to escape the 
consequences of such a provision which has heretofore been generally 
embodied in shipping contracts, is to eliminate that clause from the 
bill of lading. As stated by Mr. District Judge Morris in McGaull-Dins- 
more Co. v. Chicago, M. & St. P. By. Go. (1918), 252 Fed. Eep. 664; 
"If it be true, as suggested in the argument by the Commission, as I 
think it may be, that the conclusion which I have reached will result 
in difficulties and confusion in existing rules and regulations and sched- 
ules, and in some cases, under these rules and regulations and schedules, 
in hardship and injustice to the carriers, and possibly in some dis- 
crimination amongst shippers, the remedy will be found in facing the 
law, whose language, as it seems to me, is too plain for construction 
or evasion, squarely, and revising and reconstructing those rules and 
regulations to meet it." 
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The effect on the hability of the carrier on a shipment which moves 
under a hill of lading containing the clause that the loss shall be com- 
puted ' ' on basis of the value of the property at place and time of ship- 
ment," where the amount realized upon the sale of property at 
destination is less, is well illustrated by the decision of the United 
States Supreme Court in the case of Gulf, C. & 8. F. Ry. Co. v. Texas 
Packing Co? although it should be noted that the cause of action in this 
case arose prior to the enactment of the "Cummins Amendment" of 
March 4. 1915, the shipments having been made during December, 1910 
and January, 1911, it was there held that the difference between the 
invoice price of an interstate shipment at the place of shipment in 
Texas and the value of the same in its damaged condition at the' time of 
its delivery at Chicago, the new destination to which it was diverted 
upon the shipper's request without issuing new bills of lading, is the 
proper measure of damages for a loss caused by the carrier's failure to 
re-ice, where it is fairly inferable from the evidence that the original 
bills of lading, which provided that the loss should be computed "on 
the basis of the value of the property (being the bona fide invoice 
price if any, to the consignee, including the freight charges, if prepaid) 
at the place and time of shipment," were continued in force by the 
action of the parties, simply changing the place of destination from 
St. Louis to Chicago, and remained binding contracts when the carriers 
accepted the diversion of the shipment. Mr. Justice Day, among other 
things, stated: "Apart from the stipulation of these bills of lading, 
the ordinary measure of damages in cases of this sort is the difference 
between the market value of the property in the condition in which it 
should have arrived at the place of destination and its market value in 
the condition in which, by reason of the fault of the carrier, it did 
arrive. New Tork, L. E. & W. R. Co. v. Estill, 147 U. S. 591, 616, 37 
L. ed. 292, 304, 13 Sup. Ct. Eep. 444. The stipulations of these bills of 
lading changed this rule in the requirement that the invoice price at 
the place of shipment should be the basis for assessing the damages." 

1. Chicago, M. & St. P. Ry. Co. v. McCauU-Dinsmore Co. (1920), 253 U S. 97, 64 
L. Ed. 801, 40 Sup. Ct. Rep. 504. 

2. Gulf, C. & S. F. Ry. Co. v. Texas Packing Co. (1917), 244 U. S. 31, 37 Sup. Ct. Rep. 
487, 61 L. Ed. 970. 

2014-D. Allowance of attorneys' fees is unauthorized in suits 

UNDER Section 20 of the Act. 

See "Allowance of attorneys' fees is unauthorised in Suits under 
Section 20 of the Act," Section 2031-E, post. 

2014-E. Resume of shipper's measure of recovery for loss, damage, 

OR INJURY TO property TRANSPORTED IN INTERSTATE COMMERCE. 

See "Resume of shipper's measure of recovery for loss, damage, or 
i/njury to property transported in interstate commerce," Section 
2031-A, post. 

2014-F. Replacement value of property destroyed ix transit as 

MEASURE of RECOVERY. 

In Baltimore & O. C. T. Rd. v. Becker Milling Machine Co.^ the 
Circuit Court of Appeals, Seventh Circuit, per Mr. Circuit Judge Baker, 
stated: "Railroad Company, defendant, admitted its liability for 
destruction of two milling machines, property of Becker Company, 
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plaintiff, in transit from Chicago to Boston, and the only litigated ques- 
tion was the amount of recovery. Trial was had before the District 
Court without a jury. 

"Plaintiff at Boston was manufacturer of a particular type of mill- 
ing machine devised by it, and it owned the special plans, prints, pat- 
terns, dies, jigs, tools, etc., necessary for manufacturing. It also had 
its selling arrangements through which alone these machines, when 
new, could be purchased by users. 

"Users of these machines were manufacturers of various steel 
products who procured them at the most convenient machinery center 
from independent firms or corporations that were acting as 'manufac- 
turers ' agents, ' and installed them as plant equipment. 

"Having a larger demand in 1916 to 1918 than it could supply 
through its own factory, plaintiff engaged Miehle Company of Chicago 
to fabricate two hundred of these machines. Under this arrangement 
Miehle Company furnished its factory, the raw materials and the labor, 
and plaintiff furnished the special prints, patterns, dies, tools, etc., 
through which alone these machines could be made, and also its own 
mechanical engineer to inspect malterials and workmanship during man- 
ufacture in order to see that the machines as finished corresponded to 
specifications. 

' ' Plaintiff was given judgment for $4,010 for each machine. From 
evidence of demand for the machines and numerous sales by the afore- 
said 'manufacturers' agents' at that unvarying price, fixed by plain- 
tiff", the court found that such was their 'market value.' And now plain- 
tiff contends that the judgment is unassailable because such finding 
of fact was not properly questioned, and because, even if it had been, 
it is supported by the undisputed evidence. True, the finding of 
'market value' based on sales as aforesaid must stand; but the ultimate 
fact for the court to find as the only legal basis of recovery was the 
amount of money that ivould make plaintiff whole for the destruction of 
the machines. And if the uniform price that users were paying to the 
'manufacturers' agents' for plaintiff's machines was not the true meas- 
ure of plaintiff's loss, defendant's objections to the adoption of that 
standard must be considered. 

"Defendant's first insistence is that the recovery should have been 
limited to $1,850 for each machine, that being the amount plaintiff paid 
Miehle Company for fabrication. Manifestly the cost of replacement 
was more, for we know from common knowledge that the expense of 
maintaining engineering and experimental departments in factories, 
as well as expense for superintendence and all other proper items of 
overhead, must be apportioned to product and charged as parts of the 
manufacturing cost. Defendant engaged to deliver the machines at 
Boston, and therefore must compensate plaintiff for the loss caused 
by the failure to deliver. As defendant was not guilty of any inten- 
tional wrong, and as no special use of the machines by plaintiff to 
bring Hadley v. Baxendale, 9 Exch. 341, into the case was shown, plain- 
tiff was entitled only to compensation. And manufacturing cost is 
not necessarily commensurate with compensation. If, the machines 
having been delivered, plaintiff would have made a net profit above 
manufacturing cost, that would have been its good fortune; and if a 
loss had resulted, plaintiff would have had to bear it. There is no 
objection to profits as such; it is only when an attempt to ascertain 
them leads to conjecture and speculation that profits are rejected. 
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"Against adoption of the $4,010 that purchasers had to pay for 
a Becker machine as the measure of plaintiff's damage, defendant 
argues that, because there was no market place or public exchange in 
which by competitive offers and bids the 'market price' of these ma- 
chines could be determined, they had no 'market price' from which 
the court could find their 'market value.' Thus defendant would ad- 
mit liability to the grower of inspected and graded wheat, which is 
bought and sold in public markets or exchanges, for the amount pur- 
chasers were willing to pay, but would deny liability to the maker of 
a specific type of automobile, which could be purchased only through 
the maker 's selhng arrangements, for the amount purchasers were will- 
ing to pay. It seems clear to us that in either case the amount purchas- 
ers were willing to pay would be evidence of the sales value. 

"In their discussion of 'market price' as evidence of 'market value' 
and of 'market value' as measurement of plaintiff's damage the par- 
ties have cited numerous cases. By plaintiff : Hetland v. Bilstad, 140 
Iowa, 411, 118 N. W. 422 j Scmford v. Pech, 63 Conn. 486, 27 Atl. 1057; 
City of Paris v. Baldwin Bros., 169 Ky. 802, 185 S. W. 144; M.Kc&T. 
Ry. Co. V. Crews, 54 Tex. Civ. App.'548, 120 S. W. 1110; Parish & Co. 
v. Yazoo S M. V. Ry. Co., 103 Miss. 288, 60 South. 322 ; Fort Worth, S D. 
C. Ry. Co. V. Eapgood (Tex. Civ. App.) 210 S. W. 969 ; Home Construc- 
tion Co. V. Church, 14 Ky. Law Eep. 807 ; Buford & Co. v. McGetchic, 
60 Iowa, 298, 14 N. W. 790 ; Garlington v. Fort Worth & D. C. Ry. Co., 
34 Tex. Civ. App. 274, 78 S. W. 368; Schall v. Northland Motor Car Co., 
123 Minn. 214, 143 N. W. 357 ; State v. Meysenburg, 171 Mo. 1, 71 S. W. 
229; Can- v. Moore, 41 N. H. 131; Budd v. Van Orden, 33 N. J. Eq. 143. 

By defendant : Lovejoy v. Michels, 88 Mich. 15, 49 N. W. 901, 13 
L. E. A. 770; Gramd Tower Co. v. Phillips, 23 Wall. 471, 23 L. Ed. 71; 
Davis v. GroMd Rapids School Furniture Co., 41 W. Va. 717, 24 S. E. 
630; Rau v. Seidenberg, 53 Misc. Eep. 386, 104 N. Y. Supp. 798; Carey 
Lithograph Co. v. Magazine S Book Co., 70 Misc. Eep. 541, 127 iS^. Y. 
Supp. 300; Henry v. North Am. Ry. Const. Co., 158 Fed. 79, 85 C. C. A. 
409; Marsh v. McPherson, 105 U. S. 709, 26 L. Ed. 1139; McFadden v. 
Henderson, 128 Ala. 221, 29 South. 640; Theiss v. Weiss, 166 Pa. 9, 31 
Atl. 63, 45 Am. St. Eep. 638 ; Lawrence v. Porter, 63 Fed. 62, 11 C. C. A. 
27, L. E. A. 167; Pittsburgh Sheet Steel Mfg. Co. v. West Penn. Sheet 
Steel Co., 201 Pa. 150, 50 Atl. 935 ; Foss v. Heineman, 144 Wis. 146, 128 
N. W. 881; Salmon v. Helena Box Co., 147 Fed. 408, 77 C. C. A. 586; 
Warren v. Stoddart, 105 U. S. 224, 26 L. Ed. 1117; Morris v. Supplee, 
208 Pa. 253, 57 Atl. 566; Wicker v. Hoppock, 6 Wall. 94, 18 L. Ed. 752; 
Crowley v. Burns Boiler Mfg. Co., 100 Minn. 178, 110 N. W. 969; Wade 
McHenry Lumber Co. v. Frank Spangler Co., 230 Fed. 418, 144 C. C. A. 
560. 

"For the purpose of determining whether the 'market value' cor- 
rectly measured plaintiff's loss we note certain additional cases. Hetzel 
v. B. & 0. R. Co., 169 U. S. 26, 38, 1'8 Sup. Ct. 255, 42 L. Ed. 648; Prus- 
sicm Nat. Ins. Co. v. Lawrence, 221 Fed. 931, 137 C. C. A. 501, L. E. A. 
i915E, 489, and note; Mechanics' Ins. Co. v. Hoover Distilling Co., 182 
Fed. 590, 105 C. C. A. 128, 31 L. E. A. (N. S.) 873; Chicago G. W. Ry. 
Co. V. Gitchell, 95 111. App. 1. 

"Cases cited by the parties have to do with breaches of sales con- 
tracts. In controversies of that character the thing destroyed is the 
sales contract, and the plaintiff, either seller or buyer, is entitled to 
compensation for the loss occasioned by its destruction. That loss is 
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measured by the distance between the contract price at one end and the 
market price as evidence of market value at the other ; and there is no 
reason for inquiring what selling costs or what buying costs were in- 
curred in making the original sale and purchase because seller and 
buyer met and each included all hi,s costs in agreeing upon the price ; 
and similarly if the plaintiff has fixed his loss by a resale or a repur- 
chase (it being immaterial whether he has or not, for the measure of 
his damage is the same in either event), the costs of resale or repur- 
chase are included in the new price ; and neither party to the suit should 
be permitted to add to or substract from the difference between con- 
tract price and market value an expense that has been satisfied in the 
new price. 

"Is a manufacturer whose finished articles are destroyed enti- 
tled to recover what purchasers were willing to pay against a defends 
ant who is only liable to make good the manufacturer's actual loss? 
We had hoped to find an answer in cases against carriers or against in- 
surers ; but we have found no case in which the question of .the def end- 
ant 's right to have deducted from the 'market value' the manufactur- 
er's selling costs has been explicitly considered. When the property 
was destroyed where there was no local market, it has been held that, 
if the property was produced to sell, the plaintiff was entitled to the 
market value at the nearest fair market, less the costs of transporta- 
tion to that market; and, if the property was held for use at the place 
of destruction, the plaintiff was entitled to the market value at the 
nearest fair market, plus the costs of transportation from that market 
to the place of use. It may be said that the courts have decided, sub 
silentio, that no other costs are to be taken into account. And in many 
cases the question of selling expense might be trivial, as where the 
deerhunter shoots the calf and the farmer proves that buyers come reg- 
ularly to his farm and offer a certain price for like calves. If that were 
true in all cases, the question might be ignored by virtue of the maxim, 
de minimis. But from the present record the question obtrudes as one 
of material consequence. Plaintiff's selling arrangements were through 
'manufacturers' agents.' The unavoidable inference from the evi- 
dence is that these 'manufacturers' agents' were purchasers of plain- 
tiff's machines on their own account for resale at $4,010, or that they 
were selhng agents on commission. And so plaintiff's net receipts 
would be either its wholesale price or its retail price less commission. 
On manufactured articles, of which the maker has exclusive control, and 
the selling price of which runs into the thousands, discounts from Mst 
prices or commissions on sales frequently reach or exceed 25 per cent. 
Even if these 'manufacturers' agents' were branch houses of plaintiff, 
the question would not be materially different. Plaintiff in no event 
would be entitled to more than compensation for its actual loss ; and the 
burden was on plaintiff to show what that loss was with that degree of 
certainty of which the case is capable. 

"This must be so unless defendant is to be treated as though it had 
made a contract to hnj these machines from plaintiff at $4,010 each. 
But that would be an assumption contrary to fact. What defendant 
destroyed was machines, not a sales contract; and plaintiff's loss muM 
he determined by looking only to that ivhich was in fact destroyed. 

"The judgment is reversed and the cause remanded for consen- 
taneous proceedings." 

1. Baltimore & O. C. Terminal Rd. Co. v. Becker Milling Machine Co. (1921), 272 Fed. 
Rep. 933. 
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2015. Liability of the initial carrier for damages sustained by reason 
of delay to property transported in interstate and foreign, 
commerce. 



2015-A. Duty of the cakeiee to teanspoet peopebty with eeasonable 

DISPATCH. 

It is the duty of a carrier to transport a shipment with reasonable 
dispatch, and it is liable for failure to do so. This liability attaches 
despite a provision in the bill of lading that the carrier does not guar- 
antee any set schedule. In an action for unreasonable delay in delivery 
of an interstate shipment, the burden of proof is not governed by State 
law making mere failure to transport within a reasonable time prima 
facie evidence of negligent delay; the question of burden of proof 
being a matter of substance, is not subject to control by laws of the 
several states.^ 

1. McMickle v. Wabash Ry. Co. (Mo. 1919), 209 S. W. 611. 



201 5-B. Liability oy caeeiee foe uneeasonable delay in the teahs- 

POETATIOlif of peopebty. 

The common-law duty required the carrier to transport and de- 
liver within a reasonable time ; and any failure of this duty to trans- 
port and deliver within a reasonable time renders the carrier liable 
for all the consequences.^ 

The duty to deliver safely, and the duty to dehver in due time 
are distinct obUgations.^ 

The "Carmack Amendment" does not take away the right of 
the shipper to maintain an action on the common-law habiUty of the 
carrier for the negligent delay m the shipment of live stock resulting 
in loss by shrinkage and a decline in the market, although the same be 
an interstate shipment. However, as to interstate shipments, the 
common-law liability of the carrier for safe carriage of property may 
be limited by a special contract with the shipper, where such contract 
being supported by a consideration, is reasonable and fairly entered 
into by the shipper, and does not attempt to cover losses caused by 
the negligence or misconduct of the carrier.' 

The invahdity of a shipping contract under the Interstate Com- 
merce Act does not preclude a shipper from recovering for loss or 
injury to goods by reason of a carrier 's negligence, or from injury due 
to delay in transportation, or for damages caused by carrier wilfully 
misrouting goods, compelling the shipper to pay the higher rate of 
freight.* 

1. Philadelphia, W. & B. Rd. Co. v. Lehman, 56 Md. 233, 40 Amer. Rep. 415. 

2. Baltimore & 0. Rd. Co. v. Whitehill, 104 Md. 310, 64 Atl. 1033; Philadelphia, W. & B. 
Rd. Co. V. Diflendal, 109 Md. 509, 72 Atl. 193; Baltimore, C. & A. Ry. Co. v. Sperber 
& Co., 117 Md. 602, 84 Atl. 72; Philadelphia, W. & B. Rd. Co. v. Lehman, supra. 

3. St. Louis & S. F. Rd. Co. v. Ladd (Okla. 1918), 178 Pac. 125. 

4. Chicago, R. I. & P. Ry. Co v. Ranby (Tex. 1918), 207 S. W. 157, 158. 
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2015-0. Liability of initial careiee foe damages foe the loss of the 
maeket caused by unebasonablb delay in xranspoetation. 

In New York, P. & N. Rd. Co. v. Peninsula Produce Exchange of 
Maryland,^ the United States Supreme Court held that damages for 
the loss of market because of unreasonable delay in transportation oc- 
curring anywhere en route are compreehnded by the provision of the 
"Carmack Amendment" of June 29, 1906, Section 7, to the act of 
February 4, 1887, Section 20, which makes the initial carrier of an 
interstate shipment liable to the holder of the bill of lading for "any 
loss, damage, or injury to such property" caused by it or by any 
carrier in the chain of transportation, despite any agreement or stip- 
ulation to the contrary, with the right of recovery over against the 
carrier at fault in the amount of such "loss, damage, or injury" as the 
former carrier may have been required to pay to the owners of the 
property. Mr. Justice Hughes in delivering the opinion of the court,, 
stated : "On May 26, 1910, the Peninsula Produce Exchange of Mary- 
land delivered to the New York, Philadelphia & Norfolk Railroad 
Company at Marion, Maryland, a carload of strawberries for trans- 
portation to New York City. The conditions of the transportation 
were set forth in the bill of lading issued by the railroad company. 
The property was delivered at destination some hours later than the 
customary time of arrival, and this action was brought to recover 
damages for the failure to transport and deliver with reasonable des- 
patch. Judgment in favor of the shipper was affirmed by the court of 
appeals of Maryland, 122 Md. 215, 98 Atl. 433. 

"The plaintiff in error, in its brief states that "the questions in- 
volved are two — •" 

" '1. Does the Carmack amendment (34 Stat, at L. 593, chap. 
3591, Comp. Stat. 1913, sec. 8592) impose on the "initial carrier" 
liability for delay occurring on the line of its connection without 
physical damage to property? 

" '2. Was the plaintiff entitled to recover because its shipment 
failed to arrive in time for the market of May 25th. when the regula- 
tions under which the shipment moved was published in tariffs duly 
on file with the Interstate Commerce Commission, and specifically 
provided: "No carrier is bound to transport said property by any 
particular train or vessel, or in time for any particular market, or 
otherwise than with reasonable despatch, unless by specific agreement 
indorsed hereon?" ' 

"The first question, arising from the fact that it did not appear 
that the delay occurred on the line of the initial carrier (the defend- 
ant) was raised by an unsuccessful demurrer to the declaration, and 
both questions were presented by prayers for instructions which are 
denied. 

"The amendment of sec. 20 of the interstate commerce act, known 
as the Carmack 3591, sec. 7, 34 Stat, at L. 584, 595, Comp. Stat. 1913, 
sec. 8592) provides 'that any common carrier * * * receiving 
property for transportation from a point in one state to a point in 
another state shall issue a receipt or bill of lading therefor, and shall 
be liable to the lawful holder thereof for any loss, damage, or injury 
to such property caused by it or by any common carrier * * * to 
which such property may be delivered or over whose line or lines such 
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property may pass, and no contract, receipt or rule, or regulation, 
shall exempt such common carrier * * * from the liability here- 
by imposed.' 

"We need not review at length the considerations which led to 
the adoption of this amendment. These were stated in Atlantic Coast 
Line R. Co. v. Riverside Mills, 219 U. S. 186, 199-203, 55 L. ed. 167, 179- 
181, 31 L. E. A. (N. S.) 7, 31 Sup. Ct. Eep. 164. It was there pointed 
out that along with singleness of rate and continuity of carriage in 
through shipments there had grown up the practice of requiring 
specific stipulation limiting the liability of each separate company to 
its own part of the through route, and, as a result, the shipper could 
look to the initial carrier for recompense only 'for loss, damage, or 
delay,' occurring on its own line. The 'burdensome situation' was 
'the matter which Congress undertook to regulate.' And it was con- 
cluded that the requirement that interstate carriers holding them- 
selves out as receiving packages for destination beyond their own 
terminal should be compelled 'as a condition of continuing in that 
traffic to obligate themselves to carry to the point of destination using 
the lines of connecting carriers as their own agencies' was within the 
power of Congress. The rule, said the court in defining the purpose 
of the Carmack amendment, is adapted to secure unity of transporta- 
tion with unity of responsibility. ' And, again, we said in Adams Exp. 
Co. V. Croninger, 226 U. S. 491, 57 L. ed. 314, 44 L. R. A. (N. S.) 257, 
33 Sup. Ct. Eep. 148, that this legislation embraces 'the subject of the 
liability which he must issue.' 'The duty to issue a bill of lading 
and the liability thereby assumed are covered in full, and though there 
is no reference to the effect upon state regulation, it is evident that 
Congress intended to adopt a uniform rule and relieve such contracts 
from the diverse regulation to which they had been therefore subject.' 

"It is now insisted that Congress failed to accomplish this para- 
mount object, that while unity of responsibility was secured if the 
goods were injured in the course of transportation or were not deliv- 
ered, the statute did not reach the case of a failure to transport with 
reasonable despatch. In such case, it is said that, although there is 
a through shipment, the shipper must still look to the particular 
carrier whose neglect caused the delay. We do not think that the lan- 
guage of the amendment has the inadequacy attributed to it. The 
words, 'any loss, damage, or injury to such property' caused by the 
initial carrier or by any connecting carrier, are comprehensive enough 
to embrace all damages resulting from any failure to discharge a 
carrier's duty with respect to any part of the transportation to the 
agreed destination. It is not necessary nor is it natural, in view of 
the general purpose of the statute, to take the words, 'to the property' 
as limiting the word 'damage' as well as the word 'injury' and thus 
as rendering the former wholly superfluous. It is said that there is 
a different responsibility on the part of the carrier with respect to 
delay from that which exists where there is a failure to carry safely. 
But the difference is with respect to the measure of the carrier's 
obligation, the duty to transport with reasonable despatch is none the 
less an integral part of the normal undertaking of the carrier. And 
-\ve can gather no intent to unify only a portion of the carrier's respon- 
sibility. Further, it is urged that the amendment provides that the 
initial carrier may recover from the connecting carrier 'on whose 
line the loss, damage, or injury shall have been sustained the amount 
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of such loss, damage, or injury as it may be required to pay to the 
owners of such property'; and this, it is said, shows that the 'loss, 
damage, or injury' described is that which may be localized as having 
occurred on the line of one of the carriers, and therefore should be 
limited to physical loss or injury. But we find no difficulty in this, as 
the damages required to be paid by the initial carrier are manifestly 
regarded as resulting from some breach of duty, and the purpose 
is simply to provide for a recovery against the connecting carrier if 
the latter, as to its part in the transportation, is found to be guilty of 
that breach. The view we have expressed finds support in the ex- 
plicit terms of the act of January 20, 1914, chap. 11, 38 Stat, at L. 
278, which provides, 'that no suit brought in any state court of com- 
petent jurisdiction against railroad company * * * to recover 
damages for delay, loss of, or injury to property received for trans- 
portation by such common carrier under section twenty of the act to 
regulate commerce * * * shall be removed to any court of the 
United States where the matter in controversy does not exceed, exclu- 
sive of interest and costs, the sum of value of $3,000. ' If the language 
of sec. 20 can be regarded as ambiguous, this legislative interpreta- 
tion of it as conferring a right of action for delaj', as well as for loss or 
injury to the property in the course of transportation, is entitled to 
great weight. 1 Alexander v. Alexander, 5 Cranch, 1, 7, 8, 3 L. ed. 
19-21 ; United States v. Freeman, 3 How. 556-564, 11 L. ed. 724, 727, 728 ; 
Cope v. Cope, 137 U. S. 682, 688, 34 L. ed. 832, 834, 11 Sup. Ct. Rep. 222. 

"The second question as stated, as sought to be raised under the 
stipulation of the bill of lading (being one of the conditions filed with 
the tariffs under the interstate commerce act) that the carrier is 
not bound to transport 'by any particular train or vessel, or in time 
for any particular market, or otherwise than with reasonable des- 
patch.' See Chicago's A. R. Co. v. Kirby, 225 U. S. 155, 56 L. ed. 
1033, 32 Sup. Ct. Rep. 648, Ann. Cas. 1914A 501; Atchison T. d S. 
F. R. Co. v. Robinson, 233 U. S. 173, 58 L. ed. 901, 34 Sup. Ct. Rep. 
556. But the argument upon this point is not addressed to the issue, 
as recovery was not sought or permitted, except for a failure to trans- 
port with reasonable despatch. The declaration alleged that the berries 
'were to be transported with safety, and with reasonable despatch, 
and delivered * * * in safe condition and with reasonable dili- 
gence,' that the defendant, or its connecting lines, did not 'transport or 
deliver the same with reasonable despatch'; and that the damage was 
due to their failure to use 'due and reasonable diligence.' The court 
instructed the jury that it became the duty of the defendant and all 
connecting lines 'to use reasonable care, diligence, and exertion in 
forwarding and transporting and delivering' the berries, and that if 
the jury should believe that the defendant and the connecting lines or 
any of them, 'did not use such care, diligence and exertion' and that 
by reason of the failure so to do the berries arrived 'too late for the 
market of the day on which they would have arrived if they had been 
forwarded and transported with such care, diligence and exertion, and 
that the plaintiff thereby sustained loss, then their verdict should be 
for the plaintiff. ' As the court of appeals of Maryland said, the ground 
of the action was 'the failure to carry with reasonable despatch, and 
the loss of marketability is mentioned as the element of damage. ' That 
is, the reference to the market said to have been lost was merely for the 
purpose of calculating damages, which were sought solely because of 
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lack of reasonable diligence, and not upon the allegation of any added 
duty with respect to a particular train or market. The stipulation 
invoked does not attempt to Umit the duty of the carrier to transport 
with reasonable despatch and we are not called upon to consider its 
effect in any other aspect." 

1. New York, P. & N. Rd. Co. v. Peninsula Produce Exchange of Maryland (1916), 
240 U. S. 34, 36 Sup. Ct. Rep. 230, 60 L. Ed. 511, affirming, 122 Md. 215, 89 Atl. 
433. 



2015-D. An action fob negligent delay of an intbestate shipment 

GOVERNED BY FeDEEAL LAWS. 

An action for negligent delay in the transportation of an inter- 
state shipment is governed by the rules of decisions prevailing in the 
Federal courts.^ 

In Southern Express Go. v. Byers,^ the United States Supreme 
Court,, per Mr. Justice McEeynolds, stated: "Manifestly the ship- 
ment was interstate commerce and under the settled doctrine estab- 
lished by our former opinions, rights, and liabilities in connection 
therewith depends upon acts of Congress, the bill of lading and com- 
mon-law principles accepted and enforced by the Federal courts. In 
order to determine the validity and effect of restrictions upon liability 
contained in such bills, it is important, if not indeed essential to con- 
sider the applicable schedules on file with the Commission. Adams 
Exp. Co. v. Groninger, 226 U. S. 491, 57 L. ed. 314, 44 L. R. A. (N. S.) 
257, 33 Sup. Ct. Rep. 148; Ghicago, B. & Q. R. Go. v. Miller, 226 U. S. 
513, 57 L. ed. 323, 33 Sup. Ct. Rep. 155 ; Chicago, St. P. M. S 0. R. Go. 
v. Latta, 226 U. S. 519, 57 L. ed. 328, 33 Sup. Ct. Rep. 155; Wells F. & 
Co. v. Neiman-Marcus Co., 227 U. S. 469, 57 L. ed. 600, 33 Sup. Ct. 
Rep. 267; Kansas City Southern R. Go. v. Carl, 227 U. S. 639, 57 L. 
ed. 683, 33 Sup. Ct. Rep. 391 ; Missouri K. & T. R. R. Co. v. Harrimcm, 
227 U. S. 657, 57 L. ed. 690, 33 Sup. Ct. Rep. 397 ; Ghicago, R. I. S P. R. 
Co. V. Cramer, 232 U. S. 490, 58 L. ed. 697, 34 Sup. Ct. Rep. 383; 
Boston & M. R. Co. v. Hooker, 233 U. S. 97, 58 L. ed. 868, L. R. A. 
1915B, 450, Ann. Cas. 1915D, 593; George M. Pierce Co. v. Wells F. & 
Co., 236 U. S. 278, 59 L. ed. 576, 35 Sup. Ct. Rep. 351; 'Sew York P. & 
N. R. Go. V. Peninsula Produce Exch., 240 U. S. 34, ante 511, 36 Sup. 
Ct. Rep. 230. 

"It was plain error to exclude the rate schedules." 

1. McMickle T. Wabash Ry. Co. (Mo. 1919), 209 S. W. 611. 

2. Southern Express Co. v. Byers (1916), 240 V. S. 612, 3 Sup. Ct. Rep. 410, 60 L. 
Ed 825, 827. 

2015-E. Recoveey of paid peeight ghaeges as a paet of the damages 

CAUSED BY the DELAY IN TEANSPOETING AN INTE.ESTATE SHIP- 
MENT. 

The recovery, as a part of the damages caused by a delay in trans- 
porting an interstate shipment of perishable freight, of the freight 
paid upon delivery at destination, is property allowed, notwithstand- 
ing the prohibitions of the Interstate Commerce Act against devia- 
tions from the filed tariffs and schedules, and against rebates and 
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undue preferences and discriminations — especially where the bills of 
lading require damages to be computed upon the basis of the value 
of the property at the place and time of shipment.^ 

1. Pennsylvania Rd. Co. v. Olivit Bros. (1917), 243 U. S. 574, 37 Sup. Ct. Rep. 468, 61 
L. Ed. 908; Pennsylvania Rd. Co. v. Carr (1917), 243 U. S. 587, 37 Sup Ct. Rer. 472, 
61 L. Ed. 914. 



2015-F. Instructions to jury in actions por damages account delay 

TO INTERSTATE SBIPMENTS. 

Error, if any, in the ruling of the trial court in an action against 
a carrier for damages caused by delay in transporting an interstate 
shipment of perishable freight, that merely proving an accumulation 
of freight or a strike did not shift the burden of proof, but that, to 
complete the defense under strike and accumulation of freight clauses 
in the bill of lading, the carrier must show that such strike or accumu- 
lation of freight caused the delay, is not prejudicial where the jury 
were otherwise carefully instructed that the carrier had proved a 
cause beyond its control, i. e., a strike, and that if no negligence on its 
part was shown it was not liable, and that the burden of proving such 
negligence was upon the plaintiff, and a like instruction given as to 
any cause beyond the carrier's control, including an accumulation of 
freight.^ 

1. Pennsylvania Rd. Co. v. Olivit Bros. (1917), 243 U. S. 574, 37 Sup. Ct. Rep. 468, 
61 L. Ed. 908; Pennsylvania Rd. Co. v. Carr (1917), 243 U. S. 587, 37 Sup. Ct. Rep. 
472, 61 L. Ed. 914. 

2015-G. Damages for mental suffeking only, not recoverable. 

In Southern Express Co. v. Byers,^ the United States Supreme 
Court held that damages for mental suffering only are not recoverable 
from a carrier on account of its delay in the delivery of an interstate 
shipment. Mr. Justice McReynolds, in delivering the opinion of 
the court, stated: "Having been requested in apt time, the trial court 
refused to charge the jury as follows: 'As the shipment which is 
alleged to have been delayed was a shipment in interstate commerce, 
and as the damage claimed by the plaintiff is damage for mental 
suffering only on account of the delay of the delivery of said shipment, 
the court instructs the jury that under the evidence in this case the 
plaintiff is not entitled to recover any such damage ; the jury is there- 
fore directed to render a verdict for the defendant.' This instruc- 
tion should have been given. 

"The action is based upon a claim for mental suffering only — 
nothing else was set up and the proof discloses no other injury for 
which compensation had not been made. In such circumstances as 
those presented here, the long-recognized common-law rule permitted 
no recovery; the decisions to this effect 'rest upon the elementary 
principle that mere mental pain and anxiety are too vague for legal 
redress where no injury is done to person, property, health, or reputa- 
tion.' Cooley, Torts, 3d ed., page 94. The lower Federal courts 
almost without exception have adhered to this doctrine, and in so 
doing we think they were clearly right upon principle and also in accord 
with the great weight of authority. Chase v. Western U. Teleg. Co.> 
10 L. R. A. 464, 44, Fed. 554; Crcmson v. Western U. TeJeg, Co., 47 
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Fed. 544; WUcox v. Richmond & D. R. Co., 17 L. R. A. 804, 3 C. C. A. 
73, 8 U. S. App. 118, 52 Fed. 264 ; Tyler v. Western U. Teleg. Co., 54 Fed. 
634, Kester v. Western U. Teleg. Co., 55 Fed. 603; Western U. Teleg. 
Co. V. Wood, 21 L. E. A. 706, 6 C. C. A. 432, 13 U. S. App. 317, 57 
Fed. 471; Gahan v. Western Union Teleg. Co., 59 Fed. 433; McBride 
V. Sunset Teleph. Co., 96 Fed. 81 ; Stansell v. Western U. Teleg. Co., 
107 Fed. 668; Western U. Teleg. Co. v. Sklar, 61 C. C. A. 281, 126 Fed. 
295 ; Alexcmder v. Western U. Teleg. Co., 126 Fed. 445 ; Rowan v. West- 
ern Union Teleg. Co., 149 Fed. 550; Western U. Teleg. Co. v. Burris, 
102 C. C. A. 386, 179 Fed. 92; Kyle v. Chicago, R. I. & P. R. Co., 105 
C. C. A. 151, 182 Fed. 613. But see Beasley v. Western U. Teleg. Co., 
39 Fed. 181. 

"In /9o. Relle v. Western U. Teleg. Co., 55 Tex. 308, 40 A. Rep. 
805, the supreme court of Texas held the addressee of a message might 
recover damages of a telegraph company because of mere mental suf- 
fering. Subsequently the courts of Alabama, Iowa, Kentucky, Ne- 
vada, CaroHna and Tennessee approved and enforced a like rule ; those 
of Dakota, Florida, Georgia, Illinois, Indiana, Kansas, Minnesota, 
Mississippi, New York, Ohio, Oklahoma, Virginia and West Verginia 
definitely rejected the innovation. Many of the pertinent cases are 
reviewed iu Western U. Teleg. Co. v. ChouteoM (1911), 28 Okla. 664, 
115 Pac. 879, Ann. Gas. 1912 D 824, 3 N. C. C. A. 879, 49 L. R. A. (X. S.) 
206, and note; the general subject is discussed and the authorities cited 
in Sutherland on Damages, 3d er., §§ 975, et seq. Sedgwick on Dam- 
ages, 9th ed., §§ 43, et seq., and Sherman & Eedfleld on Negligence, 
6th ed., §§ 756, et seq. 

' ' The judgment of the court below must be reversed and the cause 
remanded for further proceedings not inconsistent with this opinion. ' ' 

1. Southern Express Co. v. Byers (1916), 240 U. S. 612, 36 Sup. Ct. Rep. 410, 60 L. Ed. 
825, 827, et seq. 



2015-H. CoNSTETJCTioN OF Statb statutes modeled on the Ixtekstate 

CoMMEKCE Act. 

Where a State statute has been modeled upon the Interstate Com- 
merce Act, decisions of the Supreme Court of the United States, con- 
struing that statute, will have persuasive authority.^ 

1. Southern P. Co v. Superior Court (California 1915), 150 Pac. 397. 



2016. Validity of limited-liability provisions in receipts, bills of lading, 
and contracts of shipment in interstate and foreign commerce. 



2016-A. Receiving caekiee eequieed to issue a eeceipt or bill of 

LADING, COVEBING A SHIPMENT IN INTERSTATE OR FOREIGN COM- 
MERCE. 

Section 20 (11) of the Interstate Commerce Act {as amended 
June 29, 1906, and March 4, 1915), provides as foUows: 

That any common carrier, railroad, or transportation company subject to the pro- 
visions of this Act receiving property for transportation from a point in one State or 
Territory or the District of Columbia to a point in another State, Territory, District 
of Columbia, or from any point in the United States to a point in an adjacent foreign 
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country shall issue a receipt or bill of lading therefor, and shall be liable to the lawful 
holder thereof for any loss, damage, or injury to such property caused by it or by any 
common carrier, railroad, or transportation company to which such property may be 
delivered or over whose line or lines such property may pass within the United States 
or within an adjacent foreign country when transported on a through bill of lading. 

9C ]fC « 

For forms of domestic and export bills of lading prescribed by the 
Interstate Commerce Commission, see "Forms of bills of lading pre- 
scribed by the Interstate Commerce Commission for v,se vti interstate 
and foreign commerce," Section 2016-W, post. 



2016-B. Natuee and functions of the bill of lading. 

An important function of the bill of lading is to give formal expres- 
sion to the stipulations and conditions under which the carrier seeks to 
obtain a modification or limitation of the liability that otherwise would 
be imposed upon it under the common law. While the limitations of 
the carrier's liability must be agreed to by the shipper and the agree- 
ment be invested with the sanctity of a valid contract, neither by com- 
mon law nor by federal statute in this country is any particular form 
of contract or solemnity of execution required. Contracts between 
shipper and carrier, however, are almost invariably evidenced by the 
more or less formal bill of lading, written or printed, which serves 
three distinct functions : First, a receipt for the goods ; second, a con- 
tract for their carriage; and, third, documentary evidence of title to 
the goods. As a receipt for the goods, it recites the place and date of 
shipment; describes the goods, their quantity, weight, dimensions, 
identification marks, condition, etc., and sometimes their quality and 
value. As a contract, the bill names the contracting parties, specifies 
the rate or charge for transportation, and sets forth the agreement 
and stipulations with respect to the limitations of the carrier's com- 
mon-law liability in the case of loss or injury to the goods and other 
obligations assumed by the parties or to matters agreed upon between 
them. That part of the bill which constitutes a receipt may be treated 
as distinct from the part incorporating the contractual terms. Porter, 
Law of Bills of Lading, § 14, citing Myer v. Peck, 1 TifPany (28 N. Y.), 
590; Biggins v. U. 8. M. 8. Co., 3 Blatchf. (U. S. S. C), 282. Ordin- 
arily parol evidence will not be admitted to cary the terms or 
legal effect of a bill of lading, considered as a contract between the 
parties to it, although, it seems, that as a receipt for the goods it may 
be contradicted by oral testimony. The Delaware, 14 Wall., 579. It 
is suflScient if the shipper accepts the carrier's bill of lading without 
himself signing it. It becomes binding upon him by his accepta,nce, 
he being presumed to know and accept the conditions of the written 
bill of lading. The biU of lading is regarded as representative of the 
goods while they are in the carrier's possession. It is not a negotiable 
instrument in the common acceptation of the term, but it may be, and 
frequently is, made negotiable in form and thus becomes invested with 
peculiar attributes of great practical importance commercially.^ 

On the question of the negotiability and transferability of bills 
of lading, see "Bills of Lading and Contracts of of Shipment," Chapter 
8, ante. 

1. In the Matter of Bills of Lading (1919), 52 I. C. C. Rep. 671, 681. 
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2016-C. Bill op lading governs the through transportation. 

In Wahash By. Co. v. HoW the United States Circuit Court of 
Appeals held that Section 20 of the Interstate Commerce Act, as 
changed by the "Carmack" and "Cummins Amendments," malring the 
initial carrier of property liable to the lawful holder of the bill of lad- 
ing for the full actual loss, damage, or injury to the property caused by 
it, or by any connecting carrier under a through bill of lading, also 
governs the liability of such connecting carriers, and that a provision 
of the bill of lading limiting the liability to the invoice value, which by 
the statute is made void as to the initial carrier, is also void as to 
the connecting carriers thereunder. Mr. Circuit Judge Hough, in 
rendering the decision of the court, stated: "This case depends on the 
construction of section 20 of the 'Act to Regulate Commerce,' as 
changed by the so-called Carmack and Cummins Amendments. The 
statute as it stands respecting this litigation is section 8604a, U. S. 
Comp. Stat. 1916. 

"The bill of lading in evidence, issued by the initial carrier, 
declares that: 

" 'Tho amount of any loss or damage for which any carrier is liable shall be com- 
puted on the basis of the * * * bona fide invoice price * * * to the consignee,' 
Wz., in this instance, $467.98.' 

"This biU having been issued by the New York Central, it is 
admitted that under the Carmack Amendment that railroad might have 
been successfully sued for the damage done by its connecting carrier, 
the Wabash ; and further it is admitted that, if so sued, it would have 
been liable under the Cummins Amendment for the market value of 
the goods lost, anything in the bill of lading to the contrary notwith- 
standing. 

"But it said that section 20 as amended puts this last new burden 
upon the initial carrier only, in that it specifically requires "such 
carrier" (i. e. the one first receiving the goods) to answer for the mis- 
carriage of a connecting railroad to an amount theretofore • usually 
excluded by stipulation, such as the one above quoted. 

"iSTowhere in the amended section are the burdens of the initial 
carrier expressly extended to or imposed upon connecting carriers, 
except as the company "issuing such * * * biU of lading" is 
given the right to recover over from the connecting road inflicting the 
injury, any amount 'it (the initial carrier) may be required to pay' to 
the holder of the bUl of lading. 

"The result of plaintiff in error's contention is that, in suits against 
other than the receiving carrier for lost or injured freight, the Cummins 
Amendment has no effect at aU; and the freight owner must perhaps 
cross the continent to get a full recovery, although the carrier actually 
inflicting the injury at his door. 

"It is not deniable, that a good verbal argument can be and has 
been made in support of this result. The amended statute is some- 
thing of a patchwork, and the plain intention of Congress not weU 
expressed in detail. Yet we feel assurred that the entire section has 
been so read by the Supreme Court as to relieve us of much labor. 

"The contract for carriage over the lines of connecting carriers, 
however numerous, is evidenced by one bill of lading, issued as in this 
case by the receiving carrier. That biU, 'governs the entire transpor- 
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tation and fixes obligations of all participating carriers to the extent 
that the terms of the bill of lading are applicable and valid' {Georgia, 
etc. Co. V. Blish etc. Co., 241 U. S. at page 195, 36 Sup. Ct. at page 543, 
60 L. ed. 948) and each participating carrier is liable according to the 
'Applicable valid terms of the original bill' {Missouri etc. Co. v. Ward, 
244 U. S. at page 387, 37 Sup. Ct. at page 619, 61 L. Ed. 1213. 

"The test of validity is to ascertain what the statute permitted the 
initial carrier to do in respect of making the bill of lading contract. 
The carrier cannot by such a clause as was first above quoted, limit 
its own liability. Therefore such clause was invalid in toto; it never 
existed in legal effect. 

"Thus, and thus only, can uniformity of bill of lading operation 
over a long line of carriers be secured, and we think this method has 
been insisted on in the ruling cases cited. Every bill, the moment it 
is signed, stands purged of all matters forbidden by the statute, includ- 
ii;g language obnoxious to the Cummins Amendment. If such clause 
does not in legal effect exist when the bill is signed, it does not exist 
at all, and the bill is to be read without it." 

1. Wabash Ry. Co. v. Holt (1920), 263 Fed. Rep. 72, 73. 

2016-D. Provisions or the bill of lading are available to all car- 
riers IN THE through ROUTE. 

A bill of lading for shipment of goods from Kansas City to New 
Haven, Conn., containing provision requiring notice in writing of loss 
or damage, is an "interstate shipping contract" made under and pur- 
suant to the "Carmack Amendment," and must be construed and 
enforced in the light of that Act and in view of the broad governmental 
policies it was designed to set up and enforce, and must be construed 
similarly as to originating, intermediate, or terminaal carrier.^ 

1. Cudahy Packing Co. v. Bixby (Mo. 1918), 205 N. W. 365. 

2016-E. Failure of initial carrier to issue a receipt or bill of lad- 
ing FOB goods shipped IN INTERSTATE COMMERCE DOES NOT 
EXEMPT IT FROM THE LIABILITY IMPOSED BY SeCTION 20 OF 

THE Act. 

An initial carrier cannot escape the liability imposed upon it by 
the "Carmack Amendment" for loss of goods on the line of a connect- 
ing carrier by reason of the fact that it fails to issue a receipt or bill 
of lading therefor.^ 

Where a railroad carrier receives an interstate shipment without 
issuing any bill of lading or makiag a contract with the shipper, its 
liability is governed by the terms of a uniform bill of lading published 
and filed with the Interstate Commerce Commission.^ 

The act of Congress, amending Section 20 of the Interstate Com- 
merce Act, approved June 29, 1906, and appearing in 34 United States 
Statutes, c. 3591, Sec. 7, was enacted chiefly for the purpose of impos- 
ing upon the initial carrier responsibility for the entire carriage of an 
interstate shipment, and while it required the issuance of a bill of 
lading in evidence of such contract and responsibility, there is nothing 
inhibitive in its terms or purpose. The requirement for a bill of lading 
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is imposed primarily for the bentlit of the shipper, and, it does hot, 
and was not intended to, relieve the carrier from liability who may 
have entered into a contract of shipment without it. A position not 
dissimilar has been approved and applied in several cases against 
insurance companies where a policy issued in violation of some re- 
quirement, established for the protection of the policy holder only, 
was held a binding obligation on the company and recovery thereon 
was sustained.^ 

A carrier is liable for goods which it has received even though no 
bill of lading has been issued. Goods having been accepted by a car- 
rier for shipment, it is liable for burning thereof before shipment, not- 
withstanding the bill of lading had not been issued, and noncompliance 
■with any requirement of Interstate Commerce Commission for tagging 
goods.* 

Where the contract for an interstate shipment of cattle was oral, 
but just before the train started the shipper was required to sign a 
written bill of lading which he did not have time to read and could not 
have understood, the oral contract was not supplanted; the contract 
contained in the bill of lading not being mutual.^ 

The terms and conditions contained in the forms of bills of lading 
prescribed by the Interstate Commerce Commission in the exercise of 
its lawful power under the Interstate Commerce Act, are read into 
every contract of shipment in interstate and foreign commerce by oper- 
ation of law. Therefore, except in those cases where property is 
transported under a special contract in consideration of a lower rate 
based upon released valuation, the terms and conditions of the bills 
of lading prescribed by the Interstate Commerce Commission govern 
any contract of shipment in interstate and foreign commerce, regard- 
less of the form of the contract, receipt or bill of lading used by the 
carrier, and regardless of whether any written contract is issued at all. 
The Federal Government, being supreme in this field, its action in pre- 
scribing a Uniform Bill of Lading supersedes all State action on this 
subject and aU private contract in contravention thereof. 

See "Forms of bills of lading prescribed by the Interstate Com- 
merce Com,mission for use in interstate and foreign commerce," Sec- 
tion 2016-W, post. 

1. International Watch Co. v. Delaware L. & W. Rd. Co. (1911), 80 N. J. L. 553, 78 
Atl. 49. 

2. Lazarus v. New York C. Rd. Co. (1921), 271 Fed. Rep. 93. 

3. Davis V. Norfolk & S. Rd. Co. (N. C. 1916), 90 S. E. 123, 124. 

4. Galveston, H. & S. A. Ry. Co. v. Cornpania Hulera De Monclava (Tex. 1918), 204 S. 
W. 236. 

5. Pan Handle & S. F. Ry Co. v. Jones (Tex. 1916), 182 S. W. 1. 

2016-F. Provisions of the carrier's bill of lading in force at the 

TIME OF SHIPMENT GOVERN IN ABSENCE OF THE ISSUANCE OF 
SAME TO THE SHIPPER. 

Under the Interstate Commerce Act as amended, and the regula- 
tions of the Interstate Commerce Commission respecting tariffs and 
uniform bills of lading, when the delivery to the carrier is complete 
though no bill of lading was issued, the rights and liabilities of the 
parties are regulated by the uniform bill of lading so far as applicable.^ 

1. standard Combed Thread Co. v. Pennsylvania Rd. Co. (N. J. 1915), 95 Atl. 1002. 
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2016-G. Bill of lading provision eequieing suerender of that docu- 
ment BEFORE DELIVERY OF THE SHIPMENT. 

Under the "Carmack Amendment," a stipulation in the bill of 
lading covering an interstate shipment, requiring its surrender before 
delivery, is not for the sole benefit of the carrier, v^ho acts at its peril 
in delivering the property without surrender of the bill of lading.^ 

1. Babbitt v. Grand Trunk W. Ry. Co. (lU. 1918), 120 N. E. 803. 



2016-H. Provisions relating to receipt and delivery of property 
from and to private and other sidings. 

It has been held that the provision in the bill of lading that prop- 
erty received from or delivered on private or other siding, wharves 
or landings, shall be at the owner 's risk until the ears are attached or 
after they are detached from trains, is reasonable and valid.^ 

1. Bianchi v. Montpelier & W. R. Rd. Co. (Vt. 1918), 104 Atl. 144. 



2016-1. Interstate Commerce Act imposes uniformity of operation 
IN contracts for interstate transportation. 

The object of Congress in passing the Interstate Commerce Act 
was to impose uniformity of liability on all of the common carriers 
who might form a link in the chain necessary to transport the ship- 
ment from point of origin to destination, and thus to protect this 
branch of interstate commerce from diversity of liability to the owner 
of property transported which had theretofore existed by reason of 
the diversity of legislation and judicial holdings of the several States. 
But this object would be as completely defeated if each carrier over 
whose line the property was transported could make a different con- 
tract, changing its liability, as it would if each state could pass statutes 
effecting the same end. Under the provisions of the ' ' Carmack Amend- 
ment" the initial carrier is liable to a shipper for the damage he has 
suffered, and the Act provides that when the initiar carrier is required 
to pay such loss, the railroad on whose line the loss was sustained 
should repay it, as evidenced by- any receipt, judgment, or transcript 
thereof. This would indicate a clear intent on the part of Congress 
that the liability should be uniform, which uniformity would be de- 
stroyed if each line or railroad over which the property was trans- 
ported could make an independent contract, varying its liability to the 
shippers. It cannot have been the intention of Congress to allow an 
intermediate carrier to contract for a lesser degree of liability to the 
shipper than the Act had imposed on it in favor of the initial carrier. 
Another objection to this provision is that if by contract a railroad 
■can divest itself of its character of a common carrier of freight, what 
is to prevent it from doing the same thing as a common carrier of pas- 
sengers? The public has granted to the railroads of the country their 
franchises, including the right of eminent domain, and as a condition 
of the grant has required the railroad to assume the responsibility and 
liabilities of conunon carriers, and, they cannot, by contract with an 
individual, divest themselves of these liabilities and become only pri- 
vate forwarders. This is not in conflict with the many decisions. State 
and Federal, on this subject, for none of these cases decide that a rail- 
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road can, by contract, divest itseK of its character of common car- 
rier ; nor do any of them hold that in interstate commerce any of the 
connecting lines can vary its liability by contract; and make it differ- 
ent from that of the initial carrier.^ 

1. Missouri, 0. & G. Co v. French (Okla. 1915), 152 Pac. 591. 

2016-J. Contracts foe interstate transportation to be strictly con- 

STEUBD "WITH REFERENCE TO THE INTERSTATE COMMERCE AcT. 

The validity of a contract ior interstate transportation is to be 
determined solely with reference to the Interstate Commerce Act.^ 

1. St. Louis & S. F. Rd. Co. v. Wynn (Okla. 1915), 153 Pac. 1156, 1157. 



2016-K. Limited-liability provisions of contracts of shipments in 

INTERSTATE AND FOREIGN COMMERCE IN VIOLATION OF SeCTION 

20 OF THE Act, unlawful and void. 

Section 20 (11) of the Interstate Commerce Act {as wmended Jvme 
29, 1906, and March 4, 1915), provides as follows: 

* * * and any such common carrier, railroad, or transportation company, so 
receiving property lor transportation from a point in one State, Territory, or the District 
of Columbia to a point in another State or Territory, or from a point in a State or 
Territory to a point in the District of Columbia, or from any point in the United 
States to a point in an adjacent foreign country, or for transportation wholly within 
a Territory, shall be liable to the lawful holder of said receipt or bill of lading or to any 
party entitled to recover thereon, whether such receipt or bill of lading has been 
issued or not, for the full actual loss, damage, or injury to such property caused by it 
or by any such common carrier, railroad, or transportation company to which such 
property may be delivered or over whose line or lines such property may pass within 
the United States or within an adjacent foreign country when transported on a through 
bill of lading, notwithstanding any limitation of liability or limitation of the amount of 
recovery or representation or agreement as to value in any such receipt or bill of lading, 
or in any contract, rule, regulation, or in any tarW fi^ed with the Interstate Commerce 
Commission; and any such limitation, without respect to the manner or form in which it 
is sought to be made is hereby declared to be unlawful and void. 

Provisions in a bill of lading limiting liability will not hereafter 
be of interest because the "Cummins Amendment" of March 4, 1915, 
invalidates all attempted agreements of this character between the 
shippers and the carriers.^ 

1. Norfolk & W. Ry. Co. v. Steele & Son (Va. 1915), 86 S. E. 124, 127. 

2016-L. Prohibitions of Section 20 of the Act governing limited- 
liability CLAUSES IN BILLS OF LADING, NOT APPLICABLE TO 

intrastate traffic. 

It is clear that a bill of lading or contract of shipment containing 
clauses limiting the carrier's liability in contravention of the provi- 
sions of Section 20 of the Interstate Commerce Act is valid as to all 
intrastate trafl&c in the absence of State legislation and judicial laws 
to the contrary. 

2016-M. The inclusion in a shipping contract of an exemption-of- 

LIABILITY CLAUSE, VOID UNDER SeCTION 20 OF THE AcT, DOES 
NOT VITIATE THE ENTIRE CONTRACT. 

The fact that a bill of lading contains an exemption of liability 
clause under the "Carmack Amendment" making the initial carrier 
liable for loss occurring on the lines of connecting carriers and for- 
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bidding exemption from such liability, does not vitiate the entire con- 
tract of shipment so as to preclude the holder from recovery for a fail- 
ure to safely transport goods.^ 

1. Central of Ga. Ry. Co. v. Sims (1910), 169 Ala. 295, 53 So. 826. 



2016-N. Prepaid rate does not control a valid liability provision in 

THE CONTRACT. 

When the shipper makes an express representation of value for 
the purpose of enabling the carrier to fix the rate, and a rate is fixed 
by the carrier which by mistake is based on the theory that a much 
lower valuation was fixed than that in fact contained in the written 
statement of value signed by the shipper, the rights of the shipper 
cannot be affected within the limits established by his declaration of 
value by the rate which the carrier exacts. The contention of the de- 
fendant is in substance that, even though a shipper has declared a 
high value for the purpose of enabling the carrier to fix a rate, he is 
nevertheless bound to a much lower limitation of value simply because 
of the rate actually prepaid; that it is the rate charged and not the 
value declared which fixes the carrier's liability. That argument is 
an inversion of sound reason. The declaration of value fixes both 
the legal rate and the amount recoverable; the rate actually charged 
does not control a written declaration of value. It was said in Kansas 
City Southern Ry. Co. v. Carl, 227 U. S. 639, at page 652, 33 Sup. Ct. 
391, at page 395, (57 L. ed. 683), by Mr. Justice Lurton: "The valua- 
tion the shipper declares determines the legal rate where there are two 
rates based upon valuation. He must take notice of the rate applic- 
able, and actual want of knowledge is no excuse * * * "When there 
are two published rates, based upon difference in value, the legal rate 
automatically attached itself to the declared or agreed value. Neither 
the intentional nor accidental misstatement of the applicable published 
rate will bind the carrier or shipper. The lawful rate is that which 
the carrier must exact and that which the shipper must pay. ' ' Adams 
Express Co. v. Croninger, 226 U. S. 491, 33 Sup. Ct. 148, 57 L. ed. 314, 
44 L. E. A. (N. S.) 257; Geo. N. Pierce Co. v. Wells Fargo S Co., 236 
U. S. 278, 283, 35 Sup. Ct. 351, 59 L. ed. 576. These words of Mr. 
Justice Lurton were used in deciding a ease where a shipper was en- 
deavoring to escape the effect of his statement of a low valuation. But 
they are equally apphcable to a carrier which is trying to evade the 
effect of a contractual assertion of high value by the shipper. Doubt- 
less all parties are bound by the schedules of rates fixed according to 
law and cannot vary or affect them by oral or written contracts. 
Atchison, Topeka d Santa Fe Ry. v. Robinson, 233 U. S. 173, 34 Sup. 
Ct. 556, 58 L. ed. 901. But that does not mean that, when a shipper 
declares one value of his goods, on which the higher of two rates ought 
to be charged, that declaration can be made naught because the carrier 
charges him the lower rate, especially when, as already has been 
pointed out, the carrier can collect the higher rate by subsequent 
action at law, notwithstanding the initial collection of the lower rate. 
The rule established in Cincinnati, N. 0. & T. P. Ry. Co. v. Rankin, 241 
U. S. 319, 327, 36 Sup. Ct. 555, 558, (60 L. ed. 1022), to the effect that 
"the essential choice of rates (by the shipper) must be made to appear 
before a carrier can successfully claim the benefit of such a limitation 
and relief from liability," is applicable to the case at bar. Cer- 
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tainly there is disclosed on this record nothing to indicate a voluntary, 
intentional or intelligent choice by the shipper of the lower and limited- 
liability rate. The clause in the bill of lading limiting liability to the 
lower value because "determined by the classification or tariffs upon 
which the rate is based" is not applicable to a case where a value 
actually is represented in writing by the shipper and the rate lower 
than that permitted or required by the stated value is nevertheless 
charged by the carrier without collusion or actual knowledge of the 
classification or rate by the shipper so far as it appears. There is 
hardly a contractual meeting of minds under such circumstances. 
There is no provision in the Acts of Congress or binding decision 
which compels a state court to hold that a limitation of a shipper's 
right to recovery to an amount below the true value of his goods is 
imposed on him. It seems inequitable to permit the carrier by charg- 
ing the lower rate to prevent the shipper from relying upon his ex- 
press declaration of value simply by referring to a published schedule 
where two alternative rates are stated, the higher one of which ought 
to have been charged if reliance had been placed on the declared state- 
ment of value made by the shipper. Such an interpretation of the 
law in effect would permit the raUroad to elect after the event the 
course most to its interests, by collecting the balance of the higher 
rate in case of a safe delivery, and by limiting its liability to the 
lower value fixed by the rate actually exacted in case of loss.^ 

1. Aradalou v. New York, N. H. & H. Rd. Co. (Mass. 1916), 114 N. E. 297, 300. 



2016-O. Effect or maximum amount of becoviery stipulated in 

CONTRACT OF SHIPMENT. 

Where a bill of lading for an interstate shipment declared that 
the recovery for horses and mules should be limited to $100.00 per 
head, the true value of the animals at the point of shipment should be 
ascertained to determine the 'damage; the provision merely limiting 
liability to the amount stated.^ 

1. Washington Horse Exchange v. Louisville & N. Rd. Co. (N. C. 1916), 87 S. E. 941. 



2016-P. Bills of lading covering export traffic to contain separate 
statement of charges for rail and water transportation. 

See "Bill of lading covering export traffic to contain separate 
statement of charges for rail and water transportation," Section 
2990-B, cmte. 



2016-Q. Application of limited-liability provisions of a bill of 
lading in a case not governed by Section 20 of the Act. 

It has been generally held in cases where a construction of the 
''Cummins Amendment" was not involved that the provision in the 
uniform bill of lading, limiting the measure of damages to the value 
of shipment at the time and place of shipment was valid.^ 

1. Keeney v. Chicago, B. & Q. Rd. Co. (la. 1918), 167 N. W. 405. 
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2016-R. Invalidity of special agreement in contravention of the 

PUBLISHED tariff REGULATIONS LIMITING THE CARRIER'S LIA- 
BILITY TO THAT OF A WAREHOUSEMAN DURING FREE-TIME 
PERIOD FOR DELIVERY. 

In Southern By. Go. v. PrescoW the United States Supreme Court, 
per Mr. Justice Hughes, stated : ' ' This action was brought to recover 
for the loss of nine boxes of shoes which were destroyed by fire, on 
July 4, 1913, while in the possession of the Southern Railway Com- 
pany, plaiatiff in error. These boxes were part of a lot of thirteen 
boxes which had been shipped on June 21, 1913, at Petersburg, Vir- 
ginia, by the Seaboard Air Line Railway and connections, consigned 
to W. E. Prescott, defendant in error, at Edgefield, South Carolina, 
and had arrived at Edgefield over the line of the Southern Railway 
Company on June 23, 1913. The plaintiff alleged three causes of action 
against the latter company: (1) as common-carrier, (2) as warehouse- 
man, and (3) for penalty because of failure to adjust and pay the 
claim, after notice, as provided by law. The answer of the railway 
company, with a general denial, set up that the shipment was inter- 
state and governed by the act to regulate commerce. At the close of 
the plaintiff's case, the railway company moved for a nonsuit and 
decision was reserved. The railway company then put in evidence the 
tariff rules, filed with the Interstate Commerce Commission, which 
governed the shipment. These provided that the reduced rates specified 
would 'apply on property shipped subject to condition of carrier's 
bill of lading,' and that otherwise there would be an increased charge, 
as stated. One of the stipulations of the bill of lading was that 'prop- 
erty not removed by the party entitled to receive it within forty-eight 
hours (exclusive of legal holidays) after notice of its arrival' might 
be kept in oar, depot, or warehouse, 'subject to reasonable charge for 
storage and to carrier's responsibility as warehouseman only.' The 
freight bill contained the provision: 'Demurrage and storage will be 
assessed at the expiration of the free time provided by the rules of 
this company.' 

"The agent for the railway company (confirming what had been 
said by the plaintiff's witness) testified that after notice of the arrival 
of the goods, the consignee had paid the entire freight charges, that 
he (the company's agent) 'had accepted the freight' and had the con- 
signee's receipt for the goods.' Four boxes were then taken away, 
and the rest were permitted to remain to meet the consignee's con- 
venience in removal. The agent further testified : ' Q. What was the 
agreement with reference to holding those goods? A. He just wanted 
to know if it would be agreeable to leave them there, and I said it 
would be. Q. You did not make any charge for storing them! A. No, 
sir. Q. And did not expect him to pay any? A. No, sir.' The con- 
signee's representative had testified that, while nothing had been said 
on the point, he expected to pay storage. 

"At the close of the testimony, the plaintiff withdrew his cause 
of action against the defendant as common carrier and for the penalty, 
and the case went to the jury solely with respect to the liability of 
the defendant as warehouseman. The railway compaiiy moved for a 
direction of a verdict upon the ground that, under the Federal act, 
and the tariff regulations, the bill of lading defined the rights of the 
parties. The motion was denied. The trial court submitted to the 
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jury the question of liability for the care of the goods as one arising 
under the state law, which cast upon the defendant the burden of show- 
ing that it was not negligent. The position of the railway company, 
as shown by its requests for instructions which were denied, was that 
the shipment had not lost its interstate character ; that the provisions 
of the bill of lading were controlliag; that the defendant's liability as 
warehouseman was governed by Federal law ; and that the burden was 
upon the plaintiff to show negligence as a basis for recovery. 

"Judgment upon a verdict in favor of the plaintiff was affirmed 
by the supreme court of the state. 99 S. C. 422, 83 S. E. 781. With 
respect to the Federal question, the court said : ' The defendant claims 
that, inasmuch as this is an interstate shipment, the Federal statute 
governs. This question does not legitimately arise in this case for 
the reason that the appellant moved for a nonsuit on the ground that 
'the evidence here shows that this freight arrived here on the 23d of 
June and that the freight was paid and receipted for by the agent of 
Dr. Prescott. He came for it and paid the freight, and I submit that 
where a common carrier delivered freight in good order, and has it 
in its depot and paid for, then its liability as a common carrier ceases.' 
The court reserved its decision on that question and before it was 
announced, the plaintiff withdrew the cause of action against defendant 
as common carrier and also the cause of action for the penalty. It 
therefore being conceded in the circuit court that the contract of car- 
riage was ended, and the appellant held the goods by a separate con- 
tract, the question as to appellant's liability as common carrier and 
the Federal statute under which it might have arisen is not before 
this court, and the only question argued which we can consider is the 
question as to warehouseman.' The court then applied the rule of 
liability as defined by the state law. Id. p. 424. And this writ of error 
has been prosecuted. 

"As the shipment was interstate, and the bill of lading was issued 
pursuant to the Federal act, the question whether the contract thus 
set forth had been discharged was necessarily a Federal question. The 
reference, above quoted, to the concession in the trial court, cannot be 
taken to mean that this Federal question was not raised, for, as we 
have seen, it was distinctly presented and pressed; but we assume 
that this ruling, in substance, was that there was no dispute as to 
the fact that the goods had arrived, that the consignee had paid the 
freight and signed a receipt for the goods, and that the nine boxes 
had remained in possession of the carrier under the permission given, 
as testified, by the carrier's agent. The question is whether this admit- 
ted transaction had the legal effect of discharging the contract gov- 
erned by Federal law, and of creating a new obligation governed by 
state law. 

"By the act to regulate commerce the 'transportation' it regulates 
is defined as including 'all services in connection with the receipt, deliv- 
ery, elevation and transfer in transit, ventilation, refrigeration or 
icing, storage and handling of property transported.' (34 Stat, at 
L. 584, chap. 3591, Comp. Stat. 1913, Sec. 8563.) It is made the duty 
of the carrier 'to provide . . . such transportation upon reason- 
able request therefor.' All charges made for 'any service' rendered 
in such transportation must be 'just and reasonable.' Section 6 requires 
that the carrier's schedules, printed as provided, 'shall contain the 
classification of freight in force, and shall also state separately all 
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terminal charges, storage charges, icing charges, and all other charges 
which the Commission may require, all privileges or facilities granted 
or allowed and any rules or regulations which in any wise change, 
affect, or determine any part or the aggregate of such aforesaid rates, 
fares, and charges, or the value of services rendered to the passenger, 
shipper or consignee. ' And it is further provided, in the same section, 
that no carrier shall 'extend to any shipper or person any privileges 
or facilities in the transportation' — that is, as defined — 'except such as 
are specified in such tariffs.' The bill of lading in accordance with 
the published regulations provided that ' every service ' to be performed 
under it, including the service of the connecting or terminal carrier, 
should be subject to the conditions specified, and among these was the 
express condition governing the company's responsibility as ware- 
houseman for property not removed within forty-eight hours after 
notice of arrival. Such a retention of the goods was undoubtedly a 
terminal service forming a part of the 'transportation' in the sense 
of the Federal act and governed by that act. Thus, in the case of 
CleveloMd, C. C. & St..L. B. Co. v. Dettlebach, 239 U. S. 588, ante, 453, 
36 Sup. Ct. Rep. 177, it was held with respect to goods lost through 
the negligence of the terminal carrier while in possession as ware- 
houseman under this stipulation, that the provision of the bill of lading 
limiting liability to the declared value of the goods was applicable. 
The court deemed it to be evident 'that Congress recognized that the 
duty of carriers to the public included the performance of a variety 
of services that, according to the theory of the common law, were sep- 
arable from the carrier's service as carrier, and, in order to prevent 
overcharges and discriminations from being made under the pretext 
of performing such additional services, it enacted that so far as inter- 
state carriers by rail were concerned, the entire body of such services 
should be included together under the single term 'transportation' 
and subjected to the provisions of the act respecting reasonable rates 
and the like.' It is also clear that, with resepect to the service gov- 
erned by the Federal statute, the parties were not at liberty to alter 
the terms of the service as fixed by the filed regulations. This has 
repeatedly been held with respect to rates {Texas (& P. B. Co. v. Mugg, 
202 U. S. 242, 50 L. ed. 1011, 26 Sup. Ct. Eep. 628 ; Kansas City South- 
em B. Co. v. Carl, 227 U. S. 639, 652, 57 L. ed. 683, 688, 33 Sup. Ct. 
Rep. 391 ; Boston <& M. B. Co. v. Hooker, 233 U. S. 97, 112, 58 L. ed. 
868, 876, L. R. A. 1915B, 450, 34 Sup. Ct. Rep. 526, Ann. Cas. 1915D, 
593; Louisville S N. B. Co. v. Maxwell, 237 U. S. 94, 59 L. ed. 353, 
L. R. A. 1915E, 665, P. U. R. 1915C, 300, 35 Sup. Ct. Rep. 494), and 
the established principle applies equally to any stipulation attempting 
to alter the provisions as fixed by the published rules relating to any 
of the services within the purview of the act. Chicago & A. B. Co. v. 
Kirby, 225 U. S. 155, 166, 56 L. ed. 1033, 1038, 32 Sup. Ct. Rep. 648, 
Ann. Cas. 1914A, 501; Atchison, T. & 8. F. B. Co. v. Bohinson, 233 
U. S. 173, 181, 58 L. ed. 901, 905, 34 Sup. Ct. Rep. 556. This is the plain 
purpose of the statute in order to shut the door to all contrivances in 
violation of its provisions against preferences and discriminations. 
No carrier may extend 'any privileges or facilities,' save as these have 
been duly specified. And as the terminal services incident to an inter- 
state shipment are within the Federal act, and the conditions of liability 
while the goods are retained after notice of arrival are stipulated in the 
bill of lading under the filed regulations, the conditions thus fixed are 
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controlling, and the parties cannot substitute therefor a special agree- 
ment. 

"In determining, in this view, whether the contract had been dis- 
charged and the case removed from the operation of the Federal act, 
regard must, of course, be had to the substance of the transaction. 
The question is not one of form, but of actuality. Texas S N. 0. B. Co. 
V. Sabine Tram. Co., 227 U. S. Ill, 126, 57 L. ed. 442, 448, 33 Sup. Ct. 
Eep. 229; Railroad Commission v. Texas & P. B. Co., 229 U. S. 336, 
341, 57 L. ed. 1215, 1218, 33 Sup. Ct. Eep. 837; Illinois C. R. Co. v. 
De Fuentes, 236 U. S. 157, 163, 59 L. ed. 517, 519, P. V. R. 1915A, 840, 
35 Sup. Ct. Eep. 275 ; Pemnsylvania B. Co. v. Clark Bros. Coal Min. Co., 
238 U. S. 456, 458, 59 L. ed. 1406, 1408, 35 Sup. Ct. Eep. 896. It is 
apparent that there had been no actual delivery of the nine boxes. 
The payment of the freight had no greater efficacy than if it had been 
made in advance of the transportation. The giving of a receipt for 
the goods by the consignee did not alter the fact that they were still 
held by the railway company, awaiting actual delivery. The transac- 
tion at most could not be deemed to accomplish more than if the parties 
had agreed that, until such delivery, the goods should be held under 
a special contract, in lieu of the prescribed conditions, and this they 
could not effect without violating the act which governed the shipment. 
It could not be said, for example, that while under the filed regulations 
the railway company was to make a 'reasonable charge for storage' 
pending delivery, that it could agree with a particular shipper, or 
consignee, to hold gratuitously; nor could it alter the terms of its 
responsibility while the goods remained undelivered. The actual serv- 
ice in holding the goods continued, and we must look to the bill of 
lading to determine the legal obligation attaching to that service. 

"Viewing the contract set forth in the biU of lading as still in 
force, the measure of liability under it must also be regarded as a 
Federal question. As it has often been said, the statutory provisions 
manifest the intent of Congress that the obligation of the carrier with 
respect to the services within the purview of the statute shall be gov- 
erned by uniform rule in the place of the diverse requirements of state 
legislation and decisions. Adams Exp. Co. v. Croninger, 226 U. S. 
491, 506, 509, 510, 57 L. ed. 314, 320-322, 44 L. E. A. (N. S.) 257, 33 Sup. 
Ct. Eep. 148; Missouri, K. & T. B. Co. v. Harriman, 227 TJ. S. 657, 

57 L. ed. 690, 695, 33 Sup. Ct. Eep. 397; Boston £ M. B. Co. v. Hooker, 
233 U. S. 97, 112, 58 L. ed. 868, 876, L. E. A. 1915B, 450, Ann. Cas. 
1915D, 593 ; Missouri, E. & T. B. Co. v. Harris, 234 U. S. 412, 420, 

58 L. ed. 1377, 1382, L. E. A. 1915E, 942, 34 Sup. Ct. Eep. 790; Charles- 
ton S W. C. B. Co. V. Varnville Furniture Co., 237 U. S. 597, 603, 59 L. 
ed. 1137, 1139, 35 Sup. Ct. Eep. 715; Cleveland, C. C. S St. L. B. Co. v. 
Dettlebach, swpra; New York P. S N. B. Co. v. Peninsula Produce 
Exch., 240 U. S. 34, ante, 511, 36 Sup. Ct. Eep. 230. And the question 
as to the responsibility under the bill of lading is none the less a Fed- 
eral one because it must be resolved by the application of general 
principles of the common law. Adams Exp. Co. v. Croninger and Mis- 
souri, K. & T. B. Co. V. Harriman, su/pra. It was explicitly provided 
that in case the property was not removed within the specified time, 
it should be kept, subject to liability 'as warehouseman only.' The 
railway company was therefore liable only in case of negligence. The 
plaintiff, asserting neglect, had the burden of establishing it. This 
burden did not shift. As it is the duty of the warehouseman to deliver 
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upon proper demand, Ms failure to do so, without excuse, has been 
regarded as making a prima facie case of negligence. If, however, it 
appears that the loss is due to fire, that fact in itself, in the absence 
of circumstances permitting the inference of lack of reasonable pre- 
cautions, does not suffice to show neglect, and the plaintiff, having the 
affirmative of the issue, must go forward with the evidence. Cau. v. 
Texas S P. R. Co., 194 U. S. 427, 432, 48 L. ed. 1053, 1057, 24 Sup. Ct. 
Eep. 663, 16 Am. Neg. Eep. 659; Western Transp. Co. v. Dovmer, 11 
Wall. 129, 135, 20 L. ed. 160, 161; DeGrau v. Wilson, 17 Fed. 698, 700, 
701, affirmed in 22 Fed. 560; Claflin v. Meyer, 75 N. Y. 260, 262, 263, 
31 Am. Eep. 467; WUtworth v. Erie R. Co., 87 N. Y. 413, 419, 420; 
Draper v. Delaware & H. Canal Co., 118 N. Y. 122, 123, 23 N. E. 131; 
St. Louis, I. M. & S. R. Co. v. Bone, 52 Ark. 26, 11 S. W. 958; Lyman 
V. Southern R. Co., 132 N. C. 721, 44 S. E. 550; Lancaster Mills v. Mer- 
chants Cotton-Press S Storage Co., 89 Tenn. 1, 24 Am. St. Eep. 586, 
14 S. W. 317 ; National Lime S. S. Co. v. Smart, 107 Pa. 492 ; Denton 
V. Chicago, R. I. & P- R. Co., 52 Iowa 161, 35 Am. Eep. 263, 2 N. W. 
1093; Co£P V. Central Vermont R. Co., 170 Mass. 129, 49 N. E. 97; Yazoo 
S M. Vailey R. Co. v. Hughes, 94 Miss. 242, 22 L. E. A. (N. S.) 975, 
47 So. 662; 24 Am. Dec. 150-153, note; 22 L. E. A. (N. S.) note, pp. 
975-980. In the present case, it is undisputed that the loss was due 
to fire which destroyed the company's warehouse with its contents, 
including the property in question. The fire occurred in the early 
morning when the depot and warehouse were closed. The cause of 
the fire did not appear, and there was nothing in the circumstances to 
indicate neglect on the part of the railway company. The trial court 
denied the motion for a direction of a verdict, and charged the jury 
that 'the burden of showing that there was no negligence is on the 
defendant. ' Applying the rule established by the state decisions {Brun- 
son v. Atlantic Coast Line R. Co., 76 S. C. 9, 9 L. E. A. (N. S.) 577, 
56 S. E. 538; Fleischman v. Southern R. Co., 76 S. C. 237, 9 L. E. A. 
(N. S.) 519, 56 S. E. 974; see also Wardlaw v. South Carolina R. Co., 
11 Eich. L. 337), the supreme court of the state overruled the defend- 
ant's objection and sustained the judgment. 99 S. C, p. 424. It has 
been recognized by the state court, as was said in the Fleischman case, 
supra, that the rule it applies is a 'somewhat exceptional rule' to which 
the court adheres 'notwithstanding the great number of opposing 
authorities in other jurisdictions.' 76 S. C, p. 248. 

"For the reasons we have stated, we think that the obligation of 
the railway company was not governed by the state law, and that, in 
this view, the exceptions of the plaintiff in error were well taken. Judg- 
ment reversed." 

The effect of the decision of the United States Supreme Court in 
Southern Ry Co. v. Prescott, supra, is to hold that the bill of lading 
represents the bailment contract for all services in connection with the 
bailment, and includes in addition to the transportation service, all 
services in connection with the receipt, delivery, elevation, transfer ia 
transit, ventilation, refrigeration or icing, storage, and handling of 
the property transported, and that such bailment contract provides 
for a dual liability of the bailee, viz. : An extraordinary liability as 
a common carrier up to within forty-eight hours after notice of the 
arrival of the goods has been given the consignee, and after the expira- 
tion of such period the liability of the bailee is that of a warehouseman. 

1. Southern Ry. Co. v. Prescott (1916), 240 U. S. 632, 36 Sup. Ct. Rep. 469, 60 L Ed. 
836, 837, et seq. 
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2016-S. Loss OF GOODS WHILE IN THE CARRIEE's WAEEHOTJSE AT AN INTEE- 

MBDIATB POINT. 

A released-valuation clause in an interstate bill of lading, based 
upon a difference in the carrier's tariffs on file with the Interstate 
Commerce Commission, is valid and controlling, although the loss 
occurs while the freight is in the carrier's warehouse at an interme- 
diate point, conformably to the provisions of one of such tariffs, which 
confers the right in transit of free storage and diversion at that point, 
the bill of lading reciting that the shipment is to be held at that point 
for orders, and providing that every service to be performed there- 
under is subject to all the conditions therein contained.^ 

No new contract of warehousing, wholly independent of the con- 
tract of carriage, was created by a letter from the carrier to an inter- 
state shipper, who had then enjoyed nearly two months' storage at 
an intermediate point, which stated that the goods were held there in 
storage subject to a circular therein enclosed, which was a copy of the 
carrier's tariff on file with the Interstate Commerce Commission giving 
the right in transit to free storage, and diversion at that point.^ 

1. Western Transit Co. t. Leslie & Co., Ltd. (1917), 242 U. S. 448, 37 Sup. Ct. Rep. 133. 
. 61 L. Ed. 423. 

2. Ibid. 

2016-T. Misstatement by the shipper of the value of the property 

TRANSPOETED. 

See "Penalties omd forfeitures — Criminal proceedings," Section 
2021, post. 



2016-U. Signature of shipper to the released-valuation clause in a 

bill of lading. 

Rule 6 of the Southern Classification provides that where the tariff 
offers a reduced rate based on a certain fixed valuation a release, in 
the form specified in the tariff and containing the agreed valuation, 
must be written and signed by the shipper on the face of the bill of 
lading. As applied to a case where the shipper indorses the released 
valuation on the bill of lading, but, not knowing the requirements of 
the rule, omitted to indorse the special form across its face, it was 
Held, That the rule is unreasonable and that it is the carrier's duty 
to secure the shipper's signature to such a release on the bill of lading 
when it has reasonable notice of his desire to take advantage of the 
lower rate upon a released valuation.^ 

1. Conf. Rul. Bui. Rule 226 (Nov. 9, 1909.) 



2016-V. Administrative power of the Interstate Commerce Com- 
mission OVEE stipulations IN CARRIEe's BILLS OF LADING AF- 
FECTING LIABILITY. 

See "Administrative power of the Interstate Commerce Com/mis- 
sion over stipulations in carrier's bills of lading affecting liahiiity," 
Section 2020-B, post, and "Bills of Lading and Contracts of Ship- 
ment," Chapter 8, ante. 
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2016-W. FOKMS OF UNIFORM BILLS OF LADING PRESCRIBED BY THE INTER- 
STATE Commerce Commission for use in Interstate and 

FOREIGN COMMERCE. 

Order of Interstate Cowumerce Commission prescribing forms of domes- 
tic and export hills of lading. 

The following is a copy of the order of the Interstate Commerce 
Commission issued in In the Matter of Bills of Lading."- The form of 
domestic and export bills of lading which were prescribed by the Inter- 
state Commerce Commission, and which were printed as Appendix "B" 
and Appendix "D", respectively, in the report of the Commission, are 
reproduced below. 

Alaska 8. S. Co. v. United States'^ was a suit instituted to annul 
the order of the Interstate Commerce Commission requiring carriers 
to adopt certain modified bills of lading forms pertaining to domestic 
and export traffic. The majority of the three judges who heard the 
case in the District Court for the Southern District of New York held 
that the Commission did not possess the jurisdiction exercised by it in 
making the order. In United- States v. Alaska 8. 8. Co.^ the United 
States Supreme Court, without determining the question of jurisdic- 
tion of the Commission, and for the reason that the case had been ren- 
dered moot by the passage of the Transportation Act, 1920, ordered 
the petition dismissed without cost to either party and without preju- 
dice to the rights of the complainant to assail in the future any order 
of the Interstate Commerce Commission prescribing forms of bills of 
lading after the enactment of the new legislation. For a full consid- 
eration of this matter, see "Administrative power of the Interstate 
Commerce Commission over stipulations in carriers' bills of lading 
affecting liability," Section 2020, post. In the meantime the Commis- 
sion has indefinitely postponed the effective date of its order and car- 
riers parties thereto are not required to use the forms therein. 

Section 25 of the Interstate Commerce Act, as amended by the 
Transportation Act of February 28, 1920, authorizes the issuance of 
through bill of lading in foreign commerce when space on a vessel is 
reserved, and empowers the Interstate Commerce Commission to pre- 
scribe the form of such through bill of lading. See "Limitation of 
vessel owner's liability in foreign commerce," Section 2009, ante. 

In the note to this section is reproduced the report of the Inter- 
state Commerce Commission wherein is analyzed the limited-liability 
provisions of the Uniform Bill of Lading which was proposed by car- 
rier and shipping interests in this proceeding. These conference forms 
of domestic and export bills of lading were printed as Appendix ''A" 
and Appendix "C" in the Commission's report." 

"ORDER. 

"At a General Session of the INTERSTATE COMMERCE COMMISSION, held at its office 
In Washington, D. C, on the 14th day of April, A. D. 1919. 

No. 4844. 

"In the Matter of Bills of Lading. 

"It appearing, That by order made upon Its own motion on May 6, 1912, the Com- 
mission entered upon an investigation for the purpose of determining whether the rules, 
regulations, and practices in connection with the form and substance and the Issuance, 
transfer and surrender of bills of lading, the conditions contained therein, and other 
practices connected therewith are unjust, unreasonable, unjustly discriminatory, unduly 
prejudicial, or otherwise unlawful, and taking such action in connection with bills of 
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lading as may be authorized by law to prevent further violations of the provisions of 
the act to regulate commerce, should any violations be disclosed by said investigation: 

"It further appearing, That due notice of the said proceeding of investigation and 
of the matters and things therein involved has been given to and served upon the 
Director General of Railroads and upon all common carriers, except express companies, 
engaged in the transportation of property by rail or by water subject to the act to regu- 
late commerce, and the case having been fully heard and submitted by the parties, 
and full investigation of all the matters and things involved having been had, and the 
Commission having, on the date hereof, made and filed a report containing its findings 
of fact and conclusions thereon. In which said report it is found, as more particularly 
set forth therein, that carriers parties to this proceeding have been and are at the 
present time maintaining and enforcing rules and regulations contained in their present 
bills of lading, and are engaging in practices thereunder, which are unjust, unreasonable, 
or otherwise in violation of certain provisions of the law as more particularly set forth 
in the said report, which said report is hereby referred to and made a part hereof: 

"And it further appearing, That the said report includes, and has appended thereto, 
two forms of bills of lading, referred to and designated in said report as Appendixes B 
and D, and that the Commission finds that the said forms of bills of lading would be just, 
reasonable, and lawful bills of lading to be used upon the lines of all said common 
carriers subject to the act to regulate commerce: 

"It is ordered, That Walker D. Hines, Director General of Railroads, aiid all said 
common carriers subject to the act to regulate commerce, heretofore served with notice 
of this proceeding and parties thereto, be, and they are hereby, notified and required to 
cease and desist on or before August 8, 1919, from using their present bills of lading to 
the extent that the provisions and regulations contained therein are inconsistent vnth 
or different from the provisions and regulations contained in the forms of bills of lading 
herein referred to and designated as Appendixes B and D. 

"It is further ordered. That the said Walker D. Hines, Director General of Rail- 
roads, and all said carriers subject to the act to regulate commerce, heretofore served 
with notice of this proceeding and parties thereto, be, and they are hereby, notified and 
required to adopt and put In use on or before August 8, 1919, upon notice to this Com- 
mission and to the general public by not less than 30 days' filing and posting in the man- 
ner prescribed In section 6 of the act to regulate commerce, and thereafter to use and 
employ, uniformly when they issue bills of lading covering shipments, other than live 
stock, moving in interstate commerce, as required by and defined in section 20 of the 
act to regulate commerce, the said certain forms of bills of lading referred to as Appen 
dixes B and D. 

"And it is further ordered, That this order shall continue in force for a period ot 
not less than two years from the date when it shall take effect. 

"By the Commission. 
(seal.) "Geobge B. McGinty. 

Secretary." 
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Form of Domestic Bill of Lading prescribed by the Interstate Com- 
merce Commission, showing terms and conditions thereof. 

APPENDIX B. 

FORM OF DOMESTIC (STRAIGHT) BILL OF LADING 
PRESCRIBED BY THE INTERSTATE COMMERCE COMMISSION 

UNIFORM STRAIGHT BILL OF LADING 
DUPLICATE ORIGINAl^-NOT NEGOTIABLE 

Shipper's No 



Agent's No 

Company 

RECBIVBD, subject to the classifications and tariffs in effect on the date of the issue of 
this Bill of Lading, 

at 191 

from 

the property described below, in apparent good order, except as noted (contents and condition 
of contents of packages unknown), marked, consigned, and destined as indicated below, which 
said company (which word company is to be understood throughout this contract as meaning 
any person or corporation in possession of the property under the contract) agrees to carry to 
its usual place of delivery at said destination, if on its own road for its own water line, otherwise 
to deliver to another carrier on the route to said destination. It is mutually agreed, as to each 
carrier of all or any of said property over all or any portion of said route to destination, and 
as to each party at any time interested in all or any of said property, that every service to be 
performed hereunder shall be subject to all the conditions not prohibited by law, whether printed 
or written, herein contained (including conditions on back hereof) which are hereby agreed to by 
the shipper and accepted for himself and his assigns. 



( 



Mail or street address of consignee — For purposes of notiflcatlon only. 



) 



Consigned to 

Destination State of. 



County of. 



Route 



{Delivering carrier. ) 



Car Initial Car No. . 



So. 
Packaires 


Description of Articles, 

Special Marks, and 

Exceptions 


WEICJHT 

(Snbject to 
Correction) 


CLASS OB 
BATE 


CHECK 
COLUMN 


If this shipment is to 
be delivered to the con- 
signee without recourse 
on the consignor, the 
consignor shall sign the 
following statement: 




















The carrier shall not 
make delivery of this 












shipment without pay- 
ment of freight and all 








other lawful charges. 
(See section 7 of 








conditions. ) 












(Signature of consignor.) 




















prepaid, write or stamp 










here, "To be Prepaid." 




















Received $ 






to apply in prepayment 
of the charges on the 








property described here- 
on. 
















Agent or , Cashier, 












Note.— Where the rate is dependent on value, shippers are re- 
quired to state specifically in writing the value of the property. 

The value of the property Is hereby specifically stated by the 


Per 

(The signature here acknowl- 
edges only the amount pre- 
caid.) 


shipper to 


bo not exceeding 


Charges advanced : 

















Per 

Permanent post-office address of shipper. 



. Shipper 



Agent. 



Per. 
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UNIFORM STRAIGHT BILL OF LADING 
CONDITIONS. 

Sec. 1. The carrier or party in possession of any of the property herein described shall be 
liable for any loss thereof or damage thereto, except as hereinafter provided. 

No carrier or party in possession of any of the property herein described shall be liable 
for any loss thereof or damage thereto or delay caused by the act of God, the public enemy, 
the authority of law, or the act or default of the shipper or owner, or for natural shrinkage. 
The carrier's liability shall be that of warehouseman, only, for loss, damage, or delay caused 
By fire occurring after the expiration of the free time allowed by tariffs lawfully on file 
(such free time to be computed as therein provided) after notice of the arrival of the property 
at destination or at the port of export (if intended for export) has been duly sent or given, 
and after placement of the property for delivery at destination, or tender of property upon 
consignee's order, has been made. Bxcept in case of negligence of the carrier or party in 
possession (and the burden to prove freedom from such negligence shall be on the carrier or 
party in possession), the carrier or party in possession shall not be liable for loss, damage, 
or delay occurring while the property is stopped and held in transit upon the request of the 
shipper, owner, or party entitled to malce such reciuest, or resulting from a defect or vice in 
the property, or for country damage to cotton, or from delay caused by riots or strikes. 

In case of quarantine the property may be discharged at risk and expense of owners into 
quarantine depot or elsewhere, as required by quarantine regulations or authorities, or for 
the carrier's dispatch at nearest available point in carrier's judgment, and in any such case 
carrier's responsibility shall cease when property is so discharged, or property may be returned 
by carrier at owner's expense to shipping point, earning freight both ways. Quarantine expenses 
of whatever nature or kind upon or in respect to property shall be borne by the owners of 
the property or be a lien thereon. The carrier shall not be liable for loss or damage occa- 
sioned by fumigation or disinfection or other acts required or done by quarantine regulations, 
or authorities, nor for detention, loss, or damage of any kind occasioned by quarantine or the 
enforcement thereof. No carrier shall be liable, except in case of negligence, for any mistake or 
inaccuracy in any information furnished by the carrier, its agents, or officers, as to quarantine 
laws or regulations. The shipper shall hold the carriers harmless from any expense they may 
incur or damages they may be required to pay by reason of the introduction of the property 
covered by this contract into any place against the quarantine laws or regulations in effect 
at such place. 

Sec. 2. No carrier is bound to transport said property by any particular train or vessel, 
or in time for any particular market or otherwise than with reasonable dispatch. Every 
carrier shall have the right in case of physical necessity to forward said property by any 
railroad or route between the point of shipment and the point of destination ; but if such 
diversion shall be from a rail to a water route, the liability of the carrier shall be the same 
as though the entire carriage were by rail. Tf the property covered by this bill of lading is 
hidden from view and the shipper has specifically stated in this bill of lading the value of the 
pfoperty, no carrier shall be liable beyond the amount so specifically stated, whether or not 
the loss or damage occurs from negligence : Prnvided, In all cases not prohibited by law, that 
where a lower value than actual value has been represented in writing by the shipper or 
has been agreed upon in writing as the released value of the property as determined by the 
classification or tariffs upon "which the rate is based, such lower value shall be the maximum 
amount to be recovered, Tvhether or not such loss or damage occurs from negligence. 

Except where the loss, damage, or injury complained of is due to delay or damage while 
being loaded or unloaded, or damaged in transit by carelessness or negligence, as conditions 
precedent to recovery, claims must be made in writing to the originating or delivering carrier 
within six months after delivery of the property (or in case of export traflic, within nine 
months after delivery at port of export), or in case of failure to make delivery, then within 
six months (or nine months in case of export traflic) after a reasonable time for delivery has 
elapsed. Suits for loss, iamage, or delay shall be instituted only within two years and one 
day fater delivery of the property, or, in case of failure to niahe delivery, then within two years 
and one day after a reasonable time for delivery has elapsed.* 

Any carrier or party liable on account of loss or damage to any of said property shall 
have the full benefit of any Insurance that may have been effected, upon or on account of 
said property, so far as this shall not avoid the policies or contracts of insurance : Provided, 
That the carrier reimburse the claimant for the premium paid thereon. 

Sec. 3. Except where such service is required as the result of carrier's negligence, all 
property shall be subject to necessary cooperage and bailing at owner's cost. Each carrier 
over whose route cotton or cotton linters is to be transported hereunder shall have the priv- 
ilege, at Its own cost and risk, of compressing the same for greater convenience in handling 
or forwarding, and shall not be held responsible for deviation or unavoidable delays in 
procuring such compression. Grain in bulk consigned to a point where there is a railroad, 
public or licensed elevator, may (unless otherwise expressly noted herein, and then if it is 
not promptly unloaded) be there delivered and placed with other grain of the same kind and 
grade without respect to ownership (and prompt notice thereof shall be given to the consignor), 
and if so delivered shall be subject to a lien for elevator charges in addition to all other charges 
hereunder. 

Sec. 4. Property not removed by the party entitled to receive it within the free time 
allowed by tariffs lawfully on file (such free time to be computed as therein provided), after 
notice of the arrival of the property at destination or at the port of export (if intended for 
export) has been duly sent or given, and after placement of the property for delivery at 
destination has been made, may be kept in vessel, car, depot, warehouse or place of delivery of 
the carrier, subject to the tariff charge for storage and to carrier's responsibility as ware- 
houseman, only, or, at the option of the carrier, may be stored in a public or licensed warehouse 
at the place of delivery or other available place, at the cost of the owner, and there held 
without liability on the part of the carrier, and subject to a lien for all freight and other 
lawful charges, including a reasonable charge for storage. 

Where nonperishable property which has been transported to destination hereunder is 
refused by consignee or the party entitled to receive it, or said consignee or party 
entitled to receive it fails to receive it within 15 days after notice of arrival 
shall have been duly sent or given, the carrier may sell the same at public 
auction to the highest bidder, at such place as may be designated by the carrier : Provided, That 
the carrier shall have first mailed, sent, or given to the consignor notice that the property has 
been refused or remains unclaimed, as the case may be, and that it will be subject to sale 
under the terms of the bill of lading if disposition be not arranged for, and shall have published 
notice containing a description of the property, the name of the party to whom consigned, or, 
if shipped order notify, the name of the party to be notified, and the time and place of sale, once 
a week for two successive weeks in a newspaper of general circulation at the place of sale or 
nearest place where such newspaper is published: Provided, That 30 days shall have elapsed 
before publication of notice of sale after said notice that the property was refused or remains 
unclaimed was mailed, sent, or given. 

Where perishable property which has been transported hereunder to destination is refused 
by consignee or party entitled to receive it, or said consignee or party entitled to receive it 
shall fail to receive it promptly, the carrier may, in its discretion, to prevent deterioration 
or further deterioration, sell the same to the best advantage at private or public sale : Provided, 
That if time serves for notification to the consignor or owner of the refusal of the property or the 
failure to receive it and request for disposition of the property, such notification shall be 
given, in such manner as the exercise of due diligence requires, before the property is sold. 
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Where the procedure provided for in the two paragraphs last preceding ia not possible, 
it is agreed that nothing contained in said paragraphs shall be construed to abridge the right 
of the carrier at its option to sell the property under such circumstances and in such manner 
as may be authorized by law. 

The proceeds of any sale made under this section shall be applied by the carrier to the 
payment of freight, demurrage, storage, and any other lawful charges and the expense of 
notice, advertisement, sale, and other necessary expense and of caring for and maintaining 
the property, If proper care of the same requires special expense, and should there be a balance 
it shall be paid to the owner of the property sold hereunder. 

Property destined to or taken from a station, wharf, or landing at which there is no 
regularly appointed freight agent shall be entirely at risk of owner after unloaded from cars or 
vessels or until loaded into cars or vessels. 

Sec. 5. No carrier will carry or be liable in any way for any documents, specie, or for any 
articles of extraordinary value not specifically rated in the published classifications or tariffs 
unless a special agreement to do so and a stipulated value of the articles are indorsed hereon. 

Sec. 6. Every party, whether principal or agent, shipping explosives or dangerous goods, 
without previous full written disclosure to the carrier of their nature, shall be liable for and 
indemnify the carrier against all loss or damage caused by such goods, and in such cases the 
goods may be warehoused at owner's risk and expense or destroyed without compensation. 

Sec 7. The owner or consignee shall pay the freight and average, if any, and all other 
lawful charges accruing on said property, and, if required, shall pay the same before delivery. 
The consignor shall be liable for the freight and all other lawful charges, except that if the 
consignor stipulates, by signature, in the space provided for that purpose on the face of this 
bill of lading that the carrier shall not make delivery without requiring payment of such 
charges and the carrier, contrary to such stipulation, shall make delivery without requiring 
such payment, the consignor shall not be liable for such charges. Nothing herein shall limit 
the right of the carrier to require at time of shipment the prepayment or guarantee of the 
charges. If upon inspection it is ascertained that the articles shipped are not those described 
in this bill of lading, the freight charges must be paid upon the articles actually shipped. 

Sec. 8. If this bill of lading is issued on the order of the shipper, or his agent, in exchange 
or in substitution for another bill of lading, the shipper's signature to the prior bill of lading 
as to the statement of value or otherwise, or election of common law or bill of lading liability, 
in or in connection with such prior bill of lading, shall be considered a part of this bill of lading 
as fully as If the same were written or made in or in connection with this bill of lading. 

Sec. 9. Any alteration, addition, or erasure of this bill of lading which shall me made 
without an indorsement thereof hereon, signed by the agent of the carrier, issuing this bill of 
lading, shall be without effect, and this bill of lading shall be enforceable according to its 
original tenor. 

•NOTE: In Decker & Sons v. Director General, Minneapolis & St. L. Rd. Co. (1919), 55 
I. C. C. Rep. 453, the Commission held this provision of the bill of lading to be unreasonable, 
unjustly discriminatory and unduly prejudicial. Clearly, this limitation in the bill of lading 
is in contravention of the provision of Section 20 of the Interstate Commerce Act making it 
unlawful for a carrier to provide a shorter time for the institution of suits than two years, and 
further providing that such period for the institution of suits is to be computed from the day 
that notice in writing is given by the carrier to the claimant that the carrier has disallowed 
the claim or any part or parts thereof specified in the notice. See National Industrial Traflac 
League v. American Railway Express Co. (1920), 58 I. C. C. Rep. 304, et seq. 
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Form of Export Bill of Lading prescribed by the Interstate Com- 
merce Commission, showing the terms a/nd conditions thereof. 

APPENDIX D. 

FORM OF EXPORT BILL OF LADING 
PRESCRIBED BY THE INTERSTATE COMMERCE COMMISSION 

UNIFORM EXPORT BILL OF LADING 
Company 

Bill of Lading No 

Contract No 



RECEIVED, subject to the classifications and tariffs in effect on the date of the issue of 

this bill of lading at 191 , 

from the property described below, in 

apparent good order, except as noted (contents and condition of contents of packages unknown), 
marked, numbered, consigned, and destined as indicated below (but it is mutually understood 
and agreed that the description of the condition of the cotton does not relate to insufficiency of 
or the torn condition of the covering, nor to any damage resulting therefrom, and that no carrier 
shall be responsible for any damage of such nature, nor for any damage not caused by its 



negligence), to be carried to the port (A) of 

(see Note immediately preceding conditions), and thence by 

to the foreign port (B) 

(or so near thereto as steamer may safely get, with liberty to call at any port or ports in or 
out of the customary route), and to be there delivered in like good order and condition as 
above consigned, or to consignee's assigns, or to another carrier on the route to destination, 
if consigned beyond said port (B), upon payment, immediately on discharge of the property, of 

the freight thereon at the rate from 

to 



of cents. 



United States gold currency, per one hundred pounds gross weight 

pounds, and advanced charges (? ), with all 

other charges and average, without any allowance of credit or discount ; settlement to be made 

on the basis of (foreign equivalents and 

rate of exchange to be stated if possible). 

In consideration of the rate of freight herein named, it is hereby mutually agreed by each 
carrier, severally but not jointly, that the service to be performed by it hereunder shall be 
subject to the conditions not prohibited by law, whether printed or written, herein contained, 
which are hereby agreed to by the shipper and by him accepted for himself and his assigns. 



The inland proportion of the rate to the port (A) of. 



is cents per one hundred pounds. 



Consignee and Destination 


Marks and Numbers 


Articles and Exceptions 


























Party to be Jfotlfled 


Car ITumbers 




























Note. — Where the rate is dependent on value, shippers are 
required to state specifically in writiner the value of the 


* weight . 


property. 

The actual value of the proper 

by the shipper to be not excee 

per 


ty is hereby specifically stated 
ling 


(subject to correction) 

•United States law requires 
agent issuing bill of lading to- 
write either "shipper's" or "car- 
rier's" before "weight." 





Attention is called id the fact that the ocean rate is based on a standard bale of 
compressed cotton from a gin box not exceeding twenty-seven (27) inches by fifty-four (54) 
inches, compressed to a density of at least twenty-two and one-half (22%) pounds per cubic foot. 
Any bale from a gin box exceeding these dimensions will be assessed an extra ocean freight 
charge per bale. All bales that are, when delivered to the ship, of not greater width than thirty 
(30) inches or greater length than sixty (60) inches will be accepted as baled in a gin box 
not exceeding twenty-seven (27) inches by fifty-four (54) inches. 

Note. — It is understood that where port (A) is not the receiving port of the foreign' 
exporting steamship company, and any other port in the United States is named as port (A), 
the property will be transported subject to Condition Number Eleven (11) under Heading 
One (I), which follows. 
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UNIFORM EXPORT BILL OF LADING 
CONDITIONS. 

Any alteration, addition, or erasure herein wblch sball be made without an indorsement 
hereon signed hy the agent of tlie carrier issuing this bill of lading shall be without effect, and 
this bill of lading shall be enforceable according to its original tenor. 

This bill of lading Is not to be used on traffic from a point in tlie I'nited States destined 
to u point in an adjacent foreign country. 

I. 

With respect to the service until delivery at the port (A) first jnentioned above, it is 
agreed that : 

1. The carrier or party in possession of any of the property herein described shall be liable 
for any loss thereof or damage thereto except as hereinafter provided. 

No carrier or party in possession of any of the property herein described shall be liable 
for any loss thereof or damage thereto, or delay caused by the act of God, the public enemy, 
the authority of law, or the act or default of the shipper or owner, or for natural shrinkage. 
The carrier's liability shall be that of warehouseman, only, for loss, damage, or delay caused 
by fire occurring after the expiration of the free time allowed by tariffs lawfully on file (such 
free time to be computed as therein provided) after notice of the arrival of the property at 
destination or at the port of export (if intended for export) has been duly sent or given, 
and after placement of the property for delivery at the port of export, or tender of delivery 
of the property to the party entitled to receive it has been made. Except in case of negligence 
of the carrier or party in possession (and the burden to prove freedom from such negligence 
shall be on the carrier or party in possession), the carrier or party in possession shall not 
be liable for loss, damage, or .delay occurring while the property is stopped and held in 
transit upon the request of the shipper, owner, or party entitled to malte such request, or result- 
ing from a defect or vice in the property, or from riots or strilces, or for country damage 
to cotton. 

In case of quarantine the property may be discharged at rislc and expense of owners into 
quarantine depot or elsewhere, as required by quarantine regulations, or authorities, or for the 
carrier's dispatch, at nearest available point in carrier's judgment, and in any such case 
carrier's responsibility shall cease when the property is so discharged, or the property may be 
returned by carrier at owner's expense to shipping point, earning freight both ways. Quaran- 
tine expenses of whatever nature or kind upon or in respect to the property shall be borne by 
the owners of the property or be a lien thereon. The carrier shall not be liable for loss or 
damage occasioned by fumigation or disinfection or other acts required or done by quarantine 
regulations or authorities, nor for detention, loss or damage of any kind occasioned by quar- 
antine or the enforcement thereof. No carrier shall be liable except in case of negligence for 
any mistake or inaccuracy in any information furnished by the carrier, its agents, or officers, 
as to quarantine laws or regulations. The shipper shall hold the carriers harmless from any 
expense they may incur, or damages they may be required to pay, by reason of the introduction 
of the property covered by this contract into any place against the quarantine laws or regula- 
tions. The shipper shall hold the carriers harmless from any expense they may incur, or 
damages they may be required to pay, by reason of the introduction of the property covered by 
this contract into any place against the quarantine laws or regulations in effect at such place. 

2. In issuing this bill of lading this company agrees to transport only over its own line 
and acts only as agent with respect to the portion of the route beyond its own line. 

No carrier shall be liable for loss, damage, or injury not occurring on its own road or its 
own water line or its portion of the through route, nor after said property has been delivered 
to the next carrier. 

3. No carrier is bound to transport said property by any particular train or vessel, or in 
time for any particular market or otherwise than with reasonable dispatch. Every carrier 
shall have the right in case of physical necessity to forward said property by any railroad or 
route between the point of shipment and the point of destination ; but if such diversion shall 
be from a rail to a water route, the liability of the carrier sliall be the same as though the 
entire carriage were by rail. 

The amount of any loss, damage, including loss or damage arising from delay for which 
any carrier is liable ^shall be computed on the basis of the value of the property (being the 
bona fide invoice price, if any, to the consignee, including the freight charges, if paid) at the 
place and time of shipment under this bill of lading, unless a lower value lias been represented 
in writing by the shipper or has been agreed upon or is determined by the classification or 
tariffs upon which the rate is based, in any of which events such lower value shall be the 
maximum amount to govern such computation, wiiether or not such loss or damage occurs 
from negligence. 

Claims for loss, damage, or delay must be made in writing to the carrier at the port of 
export or to the carrier issuing this bill of lading within nine months after delivery of the 
property at said port (A), or, in case of failure to make such delivery, then within nine months 
after a reasonable time for such delivery has elapsed ; and claims so made against said deliv- 
ering or issuing carrier shall be deemed to have been made against any carrier which may be 
liable hereunder. Unless claims are so made the carrier shall not be liable. 

Any carrier or party liable on account of loss or damage to any of said property shall 
have the full benefit of any insurance that may have been effected upon or on account of said 
property, so far as this shall not avoid the policies or contracts of insurance : Provided, That 
the carrier reimburse the claimant for the premium paid thereon. 

4. Except where such service is required as the result of carrier's negligence, all property 
shall be subject to necessary cooperage and baling at owner's cost. Each carrier over whose 
route cotton or cotton linters is to be transported hereunder shall have the privilege, at its own 
cost and risk, of compressing the same for greater convenience in handling or forwarding, and 
shall not be held responsible for deviation or unavoidable delays in procuring such compression. 

5. Property not removed by the exporting- carrier, or the party entitled to receive it, within 
the free time allowed by tariffs lawfully on file (such free time to be computed as therein pro- 
vided), after notice of the arrival of the property at port (A) has been duly sent or given, and 
after placement of the property for delivery at port (A), or tender of the property for delivery 
upon order of the party entitled to receive it has been made, may be Icept in vessel, car, 
depot, or place of delivery of the carrier or warehouse, subject to the tariff charge for storage 
and to the carrier's responsibility as warehouseman, only, or may be, at the option of the 
carrier, removed to and stored in a public or licensed warehouse at port (A), or other avail- 
able place, at the cost of the owner, and there held without liability on the part of the carrier, 
and subject to a lien for all freight and other lawful charges, including a reasonable charge 
for storage. 

Property destined to or taken from a station, wharf, or landing at which there is no regu- 
larly appointed freight agent, shall be entirely at risk of owner after unloaded from cars or 
vessels or until loaded into cars or vessels. 

6. No carrier will carry or be liable in any way for any documents, specie, or for any 
articles of extraordinary value not specifically rated in the published classifications or tariffs 
unless a special agreement to do so and a stipulated value of the articles are indorsed hereon. 

7. Every party, whether principal or agent, shipping explosives or dangerous goods with- 
out previous full written disclosure to the carrier of their nature, shall be liable for and in- 
demnify the carrier against all loss or damage caused by such goods, and such goods may be 
warehoused at owner's risk and expense or destroyed without compensation. 
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8. The owner or consignee shall pay the freight, and average, if any, and all other lawful 
charges accruing on said property, and, if required, shall pay the same before delivery. If, 
upon inspection, it is ascertained that the articles shipped are not those described in this bill 
of lading, the freight charges must be paid upon the articles actually shipped. 

9. Except in case of diversion from rail to water route, as provided for in section 3 hereof, 
if all or any part of said property is carried by water over any part of said route, such water 
carriage shall be performed subject to the liabilities, limitations, and exemptions provided by 
statute and to the conditions contained in this bill of lading not inconsistent therewith or 
"With this section. 

No such carrier by water shall be liable for any loss or damage resulting from any fire 
happening to or on board the vessel, or from explosion, bursting of boilers or breakage of 
shafts, unless caused by the design or neglect of such carrier. 

If the owner shall have exercised due diligence in making the vessel In all respects sea- 
worthy and properly manned, equipped and supplied, no such carrier shall be liable for any loss 
or damage resulting frflm the perils of the lakes, seas, or other waters, or from latent defects in 
hull, machinery, or appurtenances, whether existing prior to, at the time of, or after sailing, or 
from collision, stranding, or other accidents of navigation, or from prolongation of the voyage. 
And, when for any reason it is necessary, any vessel carrying any or all of the property herein 
described shall have the liberty to call at any port or ports, to tow and be towed, to transfer, 
transship, or lighter, to load and discharge goods at any time, and assist vessels in distress, 
to deviate for Oie purpose of saving life or property, and for docking and repairs. Except in 
case of negligence, such carrier shall not be responsible for any loss or damage to property 
if It be necessary or Is usual to carry the same upon deck. 

If the shipowner shall have complied with the provisions of section 3 of the Harter Act, 
it is hereby agreed that the owners or consignees of the cargo shall contribute with the ship- 
owner in general average, and shall pay any salvage or special charges properly incurred, even 
though the necessity for the sacrifice or expenditure was brought about by fault in navigation 
or management of the ship. 

If the property is being carried under a tariff which provides that any carrier or carriers 
party thereto shall be liable for loss from perils of the sea, then as to such carrier or carriers 
the provisions of this section shall be modified In accordance with the tariff provisions, which 
shall be regarded as incorporated into the conditions of this bill of lading. 

The term "water carriage" in this section shall not be construed as including lighterage in 
or across rivers, harbors, or lakes, when performed by or on behalf of rail carriers. 

10. No carrier shall be liable for delay not occurring on its own line, or the result of Its 
negligence, nor in any respect other than as warehouseman, while the property awaits further 
conveyance after proper tender of delivery to the next connecting carrier has been made, and 
In case the whole or any part of the property specified herein be prevented by any cause from 
going from the port of export in the first vessel of the ocean line for which intended leaving 
after arrival of such property at the said port, the carrier hereunder then in possession is 
at liberty to forward said property by succeeding vessel of said line, or, if deemed necessary, 
by any other vessel. 

This contract is executed and accomplished, and all liability hereunder terminates upon the 
delivery of the said property to the exporting steamer, her master, agents, or servants, or to 
the exporting steamship company, or subject to existing delivery arrangements, if any, on 
the pier usually used by the exporting steamer at the port of export, whether or not the same 
may be the property of or used as a warehouse by the inland carrier also, and the Inland 
freight and all other charges hereinbefore provided for shall be a first lien on the property, 
and shall be due and payable by the steamship company or vessel. 

11. Wlien the property is transported from port (A) to the receiving port of the foreign 
exporting vessel, and thence transshipped to port (B), all of the terms and provisions of the 
foregoing conditions shall apply from port (A) until the delivery at the receiving port of 
the foreign exporting vessel ; but the transportation between port (A) and the port of trans- 
shipment is a part of the export movement. 

n. 

With respect to the service after delivery at the receiving port of the foreign exporting 
steamship company, and until delivery at the foreign port (B) above mentioned, it is agreed 
that: 

1. The steamer shall have liberty to sail with or without pilots; that the carrier shall 
have liberty to convey goods In craft and lighters to and from the steamer at the risk of the 
owners of the goods ; and, in case the steamer shall put into a port of refuge, or be prevented 
from any cause from proceeding In the ordinary course of her voyage, to transship the goods 
to their destination by any other steamer ; that the carrier shall not be liable for loss or damage 
occasioned by fire from any cause or wheresoever occurring; by barratry of the master or 
crew ; by enemies, pirates, or robbers ; by arrest or restraint of princes, rulers, or people, riots, 
strikes, or stoppage of labor ; by explosion, bursting of boilers, breakage of shafts, or any latent 
defect in hull, machinery, or appurtenances, or unseaworthiness of the steamer, whether existing 
at time of shipment, or at the beginning of the voyage, provided the owners have exercised due 
diligence to make the steamer seaworthy ; by heating, frost, decay, putrefaction, rust, sweat, 
change of character, drainage, leakage, breakage, vermin, or by explosion of any of the goods, 
whether shipped with or without disclosure of their nature or any loss or damage arising from 
the nature of the goods or the insufficiency of packages ; nor for Inland damage ; nor for the 
obliteration, errors, insufficiency, or absence of marks, numbers, address, or description ; nor 
for risk of craft, hulk, or transhipment ; nor for any loss or damage caused by the prolonga- 
tion of the voyage, and that the carrier shall not be concluded as to correctness of statements 
herein of quality, quantity, gauge, contents, weight and value. 

General Average payable according to York-Antwerp Rules. If the owner of the steamer 
shall have exercised due diligence to make said steamer in all respects seaworthy and properly 
manned, equipped, and supplied, it Is hereby agreed that in case of danger, damage, or disaster 
resulting from fault or negligence of the pilot, master or crew in the navigation or manage- 
ment of the steamer, or from latent or other defects, or unseaworthiness of the steamer, 
whether existing at time of shipment, or at the beginning of the voyage, but not discoverable 
by due diligence, the consignees or owners of the cargo shall not be exempted from liability 
for contribution in General Average, or for any special charges incurred, but, with the ship- 
owner, shall contribute in General Average, and shall pay such special charges, as If such 
danger, damage, or disaster had not resulted from such fault, negligence, latent, or other defects 
or unseaworthiness. 

2. That this shipment until delivery at the port (B) is subject to all the terms and 
provisions of, and all the exemptions from liability contained In, the act of Congress of the 
United States, approved on the 13th day of February, 1893, and entitled "An act relating to 
the navigation of vessels, etc." 

3. That the value of each package receipted for as above does not exceed the sum of 
one hundred dollars unless otherwise stated herein, on which basis the rate of freight Is 
adjusted. 

4. That the carrier shall not be liable for articles specified in Section 4281 of the Revised 
Statutes of the United States, unless written notice of the true character and value thereof is 
given at the time of lading and entered in the bill of lading. 

5. That shippers shall be liable for any loss or damage to steamer or cargo caused bv 
inflammable, explosive, or dangerous goods, shipped without full disclosure of their nature 
whether such shipper be principal or agent; and such goods may be thrown overboard or 
destroyed at any time without compensation. 
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6. That the carrier shall have a lien on the goods for all freights, primages, and charges, 
and also for all fines or damages which the steamer or cargo may incur or suffer by reason of 
the Illegal, incorrect, or insufficient marking, numbering or addressing of packages or descrip- 
tion of their contents. 

7. That in case the steamer shall be prevented from reaching her destination by Quaran- 
tine, the carrier may discharge the goods into any depot or lazaretto, and such discharge shall 
be deemed a final delivery under this contract, and all the expenses thereby incurred on the 
goods shall be a lien thereon. 

8. That the steamer may commence discharging immediately on arrival and discharge 
continuously, any custom of the port to the contrary notwithstanding, the Collector of the port 
being hereby authorized to grant a general order for discharge immediately on arrival, and If 
the goods be not taken from the steamer by the consignee directly they come to hand in dis- 
charging the steamer, the master or steamer's agent to be at liberty to enter and land the 
goods, or put them into craft or store at the owner's risk and expense, when the goods shall 
be deemed delivered and steamer's responsibility ended, but the steamer and carrier to have a 
lien on such goods until the payment of all costs and charges so incurred. 

9. That if on a sale of the goods at destination for freight and charges, the proceeds fail 
to cover said freight and charges, the carrier shall be entitled to recover the difference from 
the shipper. 

10. That full freight is payable on damaged or unsound goods ; but no freight is due on 
any increase in bulk or weight caused by the absorption of water during the voyage. 

11. That in the event of claims for short delivery when the steamer reaches her destina- 
tion, the price shall be the market price at the port of destination on the day of the steamer's 
entry at the customhouse, less all charges saved, steamer being only responsible for such part 
of the goods as have been actually delivered to said steamer at the port in the United States, 
and steamer not liable for any loss or damage that may have occurred before such delivery, 
while agreeing to promptly present to inland carriers for account of owners of goods any claims 
for shortage or loss or damage that may have occurred before delivery at the said port. 

12. That merchandise on wharf awaiting shipment or delivery be at shipper's risk of loss 
or damage not happening through the fault or negligence of the said owner, master, agent, 
or manager of the steamer, any custom of the port to the contrary notwithstanding. 

13. That this bill of lading, duly indorsed, be given up to the steamer's consignee in 
exchange for delivery order. 

14. That freight prepaid will not be returned, goods lost or not lost. 

15. That parcels for different consignees collected or made up in single packages addressed 
to one consignee, pay full freight on each parcel. 

16. That freight payable on weight is to be paid on gross weight landed from ocean 
steamer, unless otherwise agreed to or herein otherwise provided, unless the carrier elects to 
take the freight on the bill of lading weight, but inland freight and charges paid on wheat, 
peas, maize, or oth^r grain, or seed, or other bulk articles, from point of shipment to seaboard, 
shall be paid by consignee at destination on the weight delivered on board ocean steamer. 

17. It is stipulated that in case the whole or any part of the articles specified herein be 
prevented by any cause from going in the first steamer leaving after the arrival of such ^articles 
at said port, the carrier is only bound to forward them by succeeding steamers employed in 
the steamship line, or if deemed necessary by said carrier it may forward them in other 
steamers. 

18. That the property covered by this bill of lading is subject to all conditions expressed 
in the regular forms of bills of lading in use by the steamship company at the time of shipment, 
and to all local rules and regulations at port of destination not expressly provided for by the 
clauses herein. 

19. That if the goods are destined beyond the port (B), the transshipment to connecting 
carrier shall be at the risk of the owner of the goods, but at steamer's expense, and that all 
liability of the steamship company hereunder terminates on due delivery to connecting carrier. 

III. 

With respect to the service after delivery at the port (B), and until delivery at ultimate 
destination, if destined beyond that port, it is agreed that : 

1. In case the regular steamship service to final port of delivery should for any reason 
be suspended or interrupted, the carrier, at the option of the owner or consignee of the goods, 
or the holder of the bill of lading, may forward the goods to the nearest available port, this 
to be considered a final delivery ; or to store them at the port ( B ) above mentioned at the 
risk and expense of the goods until regular service to final port of destination is opened again. 

2. That the property shall be subject exclusively to all the conditions of the carrier or 
carriers completing the transit ; the duty of notification above provided for shall fall exclusively 
within the obligation of the carrier completing the transit, and no prior carrier shall be 
responsible for the fulfillment of that obligation. 

And finally, in accepting this bill of lading, the shipper, owner, and consignee of the 
goods, and the holder of the bill of lading agree to be bound by all of its stipulations, excep- 
tions, and conditions, whether written or printed, as fully as if they were all signed by such 
shipper, owner, consignee, or holder. 

In witness whereof. The Agent signing on behalf of the said 

and 

severally, but not jointly, hath afl5rmed to 

bills of lading, all of this tenor and date, one of which bills 

being accomplished, the others to stand void. 

Agent. 

Agent. 

(Shipper or Agent for Shipper. J 

Received $ to apply in prepayment of the charges herein described. 

I 

We accept all the conditions of this bill of lading. 

1. In the Matter of Bills of Lading (1919), 52 I. C. C. Rep. 671, et seq. 

2. Alaska S. S. Co. v. United States (1915), 259 Fed. Rep. 713. 

3. United States v. Alaska S. S. Co. (May 17, 1920), 253 U. S. 113, 40 Sup. Ct. Rep. 448, 64 L. 
Ed. 808. 

4. The following is the report of the Interstate Commerce Commission In the Matter of Bills 
of Lading (1919), 52 L C. C. Rep. 671: 



^^016] 



TEAFPIC LAW SERVICE 



244 



APPENDIX A. 

FORM PROPOSED BY REPRESENTATIVES OF CARRIERS 

AND SHIPPERS 

In Conference at Washington, D. C, April 10-15, 1916 



Carrieirs' proposals with which shippers are un- 
able to agree appear in underscored italics 



Shippers' counter proposals indicated 
by marginal notes in black-faced type 



UNIFORM STRAIGHT BILL OF LADING 
DUPLICATE ORIGINAI^NOT NEGOTIABLE 

Shipper's No... 
Agent's No 



.Company 



RECEIVED, subject to the classifications and tariffs in effect on the date of the issue of 
this Bill of Lading, 



at. 



191 



from 

the property described below, in apparent good order, except as noted (contents and condition 
of contents of packages unknown), marked, consigned, and destined as indicated below, which 
said company agrees to carry to Its usual place of delivery at said destination, if on its own 
road or Its own water line, otherwise to deliver to another carrier on the route to said des- 
tination. It is mutually agreed, as to each carrier of all or any of said property over all or any 
portion of said route to destination, and as to each party at any time interested in all or any 
of said property, that every service to be performed, hereunder shall be subject to all the con- 
ditions not prohibited by law, whether printed or written, herein contained (including conditions 
on back hereof) which are hereby agreed to by the shipper and accepted for himself and his 
assigns. 



( 



Mail Address of Consignee — Not for Purpose of Delivery. 



) 



Consigned to. 
Destination. . . 
Route 



State of County of 

Car Initial Car No. . 



So. 
Packages 


Description of Articles, 

Special Marks, and 

Exceptions 


WEIGHT 

(Subject to 
Correction) 


CLASS OB 
BATE 


CHECK 
COLUMN 


If this shipment is to 
be delivered to the con- 
signee without recourse 
on the consignor, the 
consignor shall sign the 
following statement: 

The carrier shall not 
make delivery of this 
shipment without pay- 
ment of freight and all 
other lawful charges. 

(See section 7 of 
conditions. ) 












































(Signature of consignor.) 












If charges are to be 
prepaid, write or stamp 
here, "To be Prepaid." 












































Received $ 












to apply in prepayment 
of the charges on the 












property described here- 
on. 
















Agent or Cashier, 












Note. — Where the rate is dependent on value, shippers are re- 
quired to state specifically in writing the value of the property. 

The actnal valne ol the property Is hereby specifically stated by the 


Per 

(The signature here aclmowl- 
edges only the amount pre- 
paid.) 


shipper to he not exceeding 

Ber 


Charges advanced: 
$ 





Per 

Permanent post-office address of shipper. 



. Shipper 



Agent. 



Per. 
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CABBIEBS' PROPOSALS WITH WHICH SHIPPERS ARE UNABLE TO AGREE IN UNDER- 
SCORED ITALICS. 

CONDITIONS. 

Sec. 1. (1) The carrier or party in possession of any of the property herein described 
shall be lial)le for any loss thereof or damage thereto, except as hereinafter provided. 

(2) No carrier or party in possession of any of the property herein described shall be 
liable for any loss thereof or damage thereto or delay caused by the act of God, the public 
enemy, the authority of law, or the act or default of the shipper or owner, or for differences 
in the weights of grain, seed, or other commodities caused l>y natural shrinkage or discrep- 
ancies in elevator weights. (3) For loss, damage, or delay caused T>y fire occurring after jS 
hours (exclusive of Sundays and legal holidays) after notice of the arrival of the property 
at destination or at port of export (if intended for export) has been duly sent or given, the 
carrier's liability shall be that of warehouseman only. (4) Except in case of negligence of the 
carrier or party in possession (and the burden to prove freedom from such negligence shall 
be on the carrier or party in possession), the carrier or party in possession shall not be 
liable for loss, damage or delay occurring while the property is stopped and held in transit 
upon the request of the shipper, owner, or party entitled to make such request, or resulting 
from a defect or vice in the property, or from riots or strikes, or for country damage to cotton. 
(5) When in accordance with general custom, on account of the nature of the property, or 
when at the request of the shipper the property is transported in open cars, the carrier or 
party in possession (except in case of loss or damage by fire, in which case the liability shall 
be the same as though the property had been carried in closed cars) shall be liable only for 
negligence, and the burden to prove freedotn from such negligence shall be on the carrier or 
party in possession. 

(6) In case of quarantine the property may be discharged at risk and expense of owners 
into quarantine depot or elsewhere, as required by quarantine regulations or authorities, 
or for the carrier's dispatch at nearest available point in carrier's judgment, and in any such 
case carrier's responsibility shall cease when property is so discharged ; or property may 
be returned by carrier at owner's expense to shipping point, earning freight both ways. 
(7) Quarantine expense of whatever nature or kind upon or in respect to property shall 
■be borne by the owners of the property or be a lien thereon. (8) The carrier shall not 
be liable for loss or damage occasioned by fumigation or disinfection or other acts required 
or done by quarantine regulations or authorities, nor for detention, loss, or damage of any 
kind occasioned by quarantine or the enforcement thereof. (9) No carrier shall be liable, 
except in case of negligence, for any mistake or inaccuracy in any information furnished by 
the carrier, its agents, or ofBcers, as to quarantine laws or regulations. (10) The shipper 
shall hold the carriers harmless from any expense they may incur or damages they may be 
required to pay by reason of the introduction of the property covered by this contract into 
any place against the quarantine laws or regulations in effect at such place. 

Sec. 2. (1) No carrier is bound to transport said property by any particular train or 
vessel, or in time for any particular market or otherwise than with reasonable dispatch, 
unless by specific agreement indorsed hereon. (2) Every carrier shall have the right in 
case of physical necessity to forward said property by any railroad or route between the point 
of shipment and the point of destination ; but if such diversion shall be from a rail to a 
water route, the liability of the carrier shall be the same as though the entire carriage were 
by rail. 

(3) The amount of any loss or damage for whcih any carrier is liable shall be computed 
on the basis of the actual value of the property at the place and time of shipment under this bill 
of lading, including the freight charges, if paid; and where the actuul value of the property 
has not been required to be specifically stated by the shipper in this bill of lading, such actua l 
value shall be arrived at from the bona fide invoice price, if any, to the consignee: ( 4 ) Pro- 
vided, however. That if the property is hidden from view and the shipper has specifloally stated 
in this bill of lading the value of the property, no carrier shall be liable beyond the amount 
so specifically stated, whether or not the loss or damage occurs from negligence : ( 5 ) Provided, 
further. In all cases not prohibited by law, th.it where a lower value than actual value has 
been represented in writing by the shipper or has been agreed upon or is determined by the 
classification or tariffs upon which the rate is based, such lower value shall be the maximum 
amount to govern such computation, whether or not such loss or damage occurs from 
negligence. 

(6> Except where the loss, damage, or injury complained of is due to delay or damage 
while being loaded or unloaded, or damaged in transit by carelessness or negligence, as 
conditions precedent to recovery, claims must be made in writing to the originating or deliv- 
ering carrier within six months after delivery of the property (or in case of export traffic, 
within nine months after delivery at port of export), or in case of failure to make delivery, 
then within six months (or nine months In case of export traffic), after a reasonable time 
for delivery has elapsed ; and suits for loss, damage, or delay shall be instituted only within 
two years and one day after delivery of the property, or, in case of failure to make delivery, 
then within two years and one day after a reasonable time for delivery has elapsed. 

(7) Any carrier or party liable on account of loss or damage to any of said property 
shall have the full benefit of any insurance that may have been effected upon or on account 
of said property, so far as this shall not avoid the policies or contracts of insurance: (8) 
Provided, That the carrier reimburse the claimant for the premium paid thereon. 

Sec. 3. (1) Except where such service is required as the result of carrier's negligence 
all property shall be subject to necessary cooperage and baling at owner's cost. (2) Each 
carrier over whose route cotton or cotton linters is to be transported hereunder shall have 
the privilege, at its own cost and Isk, of compressing the same for greater convenience in 
handling or forwarding, and shall not be held responsible for deviation or unavoidable delays 
in procuring such compression. (3) Grain in bulk consigned to a point where there is a 
railroad, public or licensed elevator, may (unless otherwise expressly noted herein, and 
then if it is not promptly unloaded) be there delivered and placed with other grain of the 
same kind and grade without respect to ownership (and prompt notice thereof shall be given 
to the consignor), and if so delivered shall be subject to a Hen for elevator charges, in 
addition to all other charges hereunder. 

Sec. 4. (1) Property not removed by the party entitled to receive it within jS hours 
(exclusive of Stmdays and legal holidays) , after notice of its arrival has been duly sent or given, 
may be kept in vessel, car, depot, or place of delivery of the carrier or warehouse, subject to 
the tariff charge for storage and to carrier's responsibility as warehouseman only, or may be. 
at the option of the carrier, stored in a public or licensed warehouse at the place of delivery 
nr other arnilable place, at thr co.it of the owner, and there held at the oirnrr's risk and 
without Hability on the part of the carrier, and subject to a lien for all Ireight onri other la wiul 
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charges, including a reasonable charge for storage. Nothing in this paragraph shall he con- 
strued as lessening the time allowed, by law or as setting aside any local rule affecting car 
service or storage. 

(2) Where nonperlshable property which has been transported to destination hereunder 
is refused by consignee or the party entitled to receive it, or said consignee or party 
entitled to receive it fails to receive it within 15 days after notice of arrival shall have been 
duly sent or given, the carrier may sell the same at public auction to the highest bidder, 
at such place as may be designated by the carrier: (3) Provided, That the carrier shall have 
first mailed, sent, or given to the consignor notice that the property has been refused or 
remains unclaimed, as the case may be, and that it will be subject to sale under the 
terms of the bill of lading If disposition be not arranged for, and shall have published notice 
containing a description of the property, the name of the party to whom consigned, or, if 
shipped order notify, the name of the party to be notified and the time and place of sale, 
once a week for two successive weeks, in a newspaper of general circulation at the place 
of sale or nearest place where such newspaper is published: (4) Provided, That 30 days shall 
have elapsed before publication of notice of sale after said notice that the property was 
refused or remains unclaimed was mailed, sent, or given. 

(5) Where perishable property which has been transported hereunder to destination is 
refused by consignee or party entitled to receive it, or said consignee or party entitled to 
receive it shall fail to receive it promptly, the carrier may, in its discretion, to prevent deteri- 
oration or further deterioration, sell the same to the best advantage at private or public 
sale : ( 6 ) Provided, That if time serves for notification to the consignor or owner of the 
refusal of the property or the failure to receive it and request for disposition of the property, 
such notification shall be given, in such manner as the exercise of due diligence requires, 
before the property is sold. 

(7) Where the procedure provided for in the two paragraphs last preceding is not 
possible, it is agreed that nothing contained in said paragraphs shall be construed to abridge 
the right of the carrier at its option to sell the property under such circumstances and in 
such manner as may be authorized by law. 

(8) The proceeds of any sale made under this section shall be applied by the carrier 
to the payment of freight, demurrage, storage, and any other lawful charges and the expense 
of notice, advertisement, sale, and other necessaiT expense and of caring for and maintaining 
the property, if proper care of the same requires special expense, and should there be a 
balance it shall be paid to the owner of the property sold hereunder. 

(9) Property destined to or taken from a station, wharf, or landing at which there is 
no regularly appointed freight agent shall be entirely at risk of owner after unloaded from 
cars or vessels or until loaded into cars or vessels, and, except in case of carrier's negligence, 
when received from or delivered on private or other sidings or on such wharves or landings shall 
be at owner's risk until the cars are attached to and after they are detached from trains or 
until loaded into and after unloaded from vessels. 

Sec. 5. No carrier will carry or be liable in any way for any documents, specie, or 
for any articles of extraordinary value not specifically rated in the published classification 
or tariffs unless a special agreement to do so and a stipulated value of the articles are 
indorsed hereon. 

Sec. 6. Every party, whether principal or agent, shipping explosives or dangerous 
goods, without previous full written disclosure to the carrier of their nature, shall be liable 
for and indemnify the carrier against all loss or damage caused by such goods, and in such 
cases the goods may be warehoused at owner's risk and expense or destroyed without 
compensation. 

Sec. 7. (1) The owner or consignee shall pay the freight and average. If any, and all 
other lawful charges on said property, and, if required, shall pay the same before delivery. 
(2) The consignor shall be liable for the freight and all other lawful charges, except that 
if the consignor stipulates, by signature, in the space provided for that purpose on the 
face of this bill of lading that the carrier shall not make delivery without requiring pajonent 
of such charges and the carrier, contrary to such stipulation, shall make delivery without 
requiring such payment, the consignor shall not be liable for such charges. (3) Nothing 
herein shall limit the right of the carrier to require at time of shipment the pre-payment or 
guarantee of the charges. (4) If upon inspection it Is ascertained that the articles shipped are 
not those described in this bill of lading, the freight charges must be paid upon the articles 
actually _ shipped. 

Sec. 8. If this bill of lading is issued on the order of the shipper, or his agent, in 
exchange or in substitution for another bill of lading, the shipper's signature to the prior bill 
of lading as to the statement of value or otherwise, or election of conmion law or bill of 
lading liability, in or in connection with such prior bill of lading, shall be considered a part 
of this bill of lading as fully as if the same were written or made in or in connection with 
this bill of lading. 

Sec. 9. (1) Except in case of diversion from rail to water route, which is provided for in 
section 2 hereof, if all or any part of said property is carried by water over any part of said 
route, such water carriage shall be performed subject to the liabilities, limitations, and exemp- 
tions provided by statute and to the conditions contained in this bill of lading not inconsistent 
with statute or this section, and subject also to the conditions that no such carrier or party 
in possession shall be liable for any loss or damage resulting from fire, from any cause 
whatever, or for any loss or damage resulting from, the perils of the lakes, seas, or other 
waters: or from vermin, leakage, chafing, breakage, heat, cold, frost, wet, or change in weather, . 
o r by riots, strikes, stoppage of labor or threatened violence, or delay caused by stress of 
weather, or causes beyond the carrier's control, explosion, bursting of boilers, breakage of shafts 
or a ny latent defect in hull, machinery, or appurtenances, whether existing prior to, at th e 
time of, or after sailing; or unseaworthiness; or from collision, stranding, or other accidents 
of navigation, or from prolongation of the voyage. (2) And any vessel carrying any or all of 
the property herein described shall have the liberty to call at any port or ports, to tow and 
be towed, to transfer, to transship, to lighter, to load and discharge goods at any time, and 
assist vessels in distress and to deviate for the purpose of saving life or property; for docking 
and for repairs. (3) Such water carrier shall not be responsible for any loss or damage to 
property if it be necessary or is usual to carry such property upon deck. 

(4) If the shipowner shall have complied with the provisions of section S of the Harter 
Act, it is hereby agreed that the oioners or consignees of the cargo shall contribute with the 
shipowner in general average, and shall pay any salvage or special charges incurred, even 
t hough the necessity for the sacrifice or expenditure was brought about by fault in navigation 
or management of the ship. 
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(5) 7/ the property is heing carried under a taritf which provides that any carrier or 
carriers party thereto shall be liable for loss frovi perils of the sea, then as to such carrier 
or carriers the provisions of this section shall be modified in accordance with the provisions 
of the tariff, which shall be treated as incorporated into the conditions of this bill of lading. 

(6) The term "water carriage" in this section shall not be construed as including 
lighterage across rivers or in lake or other harbors when performed by or on behalf of the 
rail carrier . (Sec. 9 to be revised by carriers.) 

Sec. 10. Any alteration, addition, or erasure in this bill of lading which shall be made 
without any indorsement thereof hereon, signed by the agent of the carrier issuing this 
bill of lading shall be without effect, and this bill of lading shall be enforceable according 
to Us original tenor. 



SHIPPERS' COUNTER PROPOSALS 

Sec. 1. To eliminate the followlner language, commencing with the word "Dilterences" In the 
second line of paragraph two of Section 1, as follows: "Differences In the weights of grain, seed, 
or other commodities cansed by;" also commencing with the word "or" In the second line of 
said paragraph Immediately following the word "shrinkage," the following language: "or 
discrepancies In elevator weights." 

Shippers propose the insertion of the following provision In lien of the second sentence of 
second paragraph of Section 1, tIz: "The liability of the carrier as a common carrier shall 
terminate at snch time as Is provided or determined by law." 

Eliminate without substitution the following words In sentence three of paragraph two of 
Section 1, viz: "occurring while the property Is stopped and held In transit npon the request of 
the shipper, owner, or party entitled to make such request or." 

In lieu of the last sentence of paragraph two of Section 1 the shippers propose the fol- 
lowing: "Property not customarily transported In open cars, when transported on open cars 
at the reqnest of the shipper, shall be at owner's risk as to loss or damage resulting directly 
from the use of such open car, provided such loss or damage could not have been prevented 
by reasonable care by the carrier or party In possession; provided, further, however, that In 
case of loss thereof or damage thereto by fire, the liability of the carrier or party In pos- 
session shall be the same as If the property had been carried In a closed car, and the burden 
to prove that the carrier exercised reasonable care shall be upon the carrier." 

Sec. 2. In lieu of the first sentence of the second paragraph of Section 2, the shippers 
propose the following, viz; "The amonnt of any loss or damage to property, or loss or dam- 
age due to delay In delivery thereof under this bill of lading for which the carrier Is liable 
by law, shall be the fnll actual loss, damage; or Injury, Including freight charges. If paid." 

Sec. i. Eliminate without substitution all of the first paragraph of Section 4. 

Eliminate without substitution all of the language In the sixth paragraph of Section * 
after the word "vessels" appearing the second time In the second line of said sixth paragraph, 
and beginning "and except In case of carrier's negligence," etc., to the end of the sentence. 

Insert as a new paragraph between the second and third paragraphs of Section 4, "Where 
the said property provided for In this bill of lading Is lost or destroyed, resulting In non- 
delivery of the shipment, the carrier or party In possession shall Immediately give notice 
thereof both' to consignor and the consignee." "If the property covered by this bill of lading 
Is plainly marked with the name and address of the consignor, or If the carrier's agent at 
destination has otherwise specific notice thereof In writing, and such property Is refused or 
unclaimed at destination, the carrier or party In possession thereof shall send notice of such 
refusal or nonclalm to the consignor within such time and by such means as may, In the 
circumstances, be reasonable." 

Sec. 7. Shippers also propose that there should be inserted In the draft of the bill, in 
line 3 of Section 7, Immediately following the word 'lading" the following words; "or In a' 
written order of reconslgnment." 

Sec. 9. Shippers suggest elimination of all of Section 9 except the last paragraph thereof, 
which the shippers suggest should read as follows: "The transportation of any property 
under the terms of this bill, by lighter, car float, or car ferry. In or across rivers, harbors or 
lakes, shall be deemed to be transportation by rail." 
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APPENDIX C. 

FORM PROPOSED BY REPRESENTATIVES OF CARRIERS 

AND SHIPPERS 

In Conference at Washington, D. C, April 10-15, 1916 



Shippers' counter proposals indicated 
by marginal notes in black-faced type 



Carriers' proposals with which shippers are un- 
able to agree appear in underscored italics 



UNIFORM EXPORT BILL OF LADING 
Company 



Bill of Lading No.. 
Contract No 



RECEIVED, subject to the classifications and tariffs in effect on tlie date of the issue of 

this bill of lading at 191 . 

from the property described below, in 

apparent good order, except as noted (contents and condition of contents of packages unknown), 
marked, numbered, consigned, and destined as indicated below (but it is mutually understood 
and agreed that the description of the condition of the cotton does not relate to insufHciency of 
or the torn condition of the covering, nor to any damage resulting therefrom, and that no carrier 
shall be responsible for any damage of such nature, nor for any damage not caused by its 



negligence), to be carried to the port (A) of 

(see Note immediately preceding conditions), and thence by 

to the foreign fort (B) 

(or so near thereto as steamer may safely get, with liberty to call at any port or ports in or 
out of the customary route), and to be there delivered in like good order and condition as 
above consigned, or to consignee's assigns, or to another carrier on the route to destination, 
if consigned beyond said port (B), upon payment, immediately on discharge of the property, of 

the freight thereon at the rate from 

to 



of. 



.cents. 



United States gold currency, per one hundred pounds gross weight 

pounds, and advanced charges ($ ), with all 

other charges and average, without any allowance of credit or discount ; settlement to be made 

on the basis of (foreign equivalents and 

rate of exchange to be stated if possible). 

In consideration of the rate of freight herein named, it is hereby mutually agreed by each 
carrier, severally but not jointly, that the service to be performed by it hereunder shall be 
subject to the conditions not prohibited by law, whether printed or written, herein contained, 
which are hereby agreed to by the shipper and by him accepted for himself and his assigns. 

The inland proportion of the rate to the port (A) of '. 

is cents per one hundred pounds. 



Consignee and Destination 


Marks and Knmbers 


Articles and Bsceptlons 


























Party to be >-otlfled 


Car Tfumbers 




























Note. — ^Where the rate is dependent on value, shippers are 
required to state specifically in writing the value of the 
property. 

The actual value of the property Is hereby epeclfleally stated 
t)y the shipper to be not exeeeding 


• weight 

(subject to correction) 

•United States law requires 
agent issuing bill of lading to 
write either "shipper's" or "car- 
rier's" before "weight." 





Attention is cai,i,ed to the fact that the ocean rate is based on a standard bale of 
compressed cotton from a gin box not exceeding twenty-seven (27) inches by fifty-four (54) 
inches, compressed to a density of at least twenty-two and one-half (22%) pounds per cubic foot. 
Any bale from a gin box exceeding these dimensions will be assessed an extra ocean freight 
charge per bale. All bales that are, when delivered to the ship, of not greater width than thirty 
(30) inches or greater length than sixty (60) inches will be accepted as baled in a gin box 
not exceeding twenty-seven (27) inches by fifty-four (54) inches. 

NoTE.^It is understood that where port (A) is not the receiving port of the foreign 
exporting steamship company, and any other port in the United States is named as port (A), 
the property will be transported subject to Condition Number Eleven (11) under Heading 
One (I), which follows. 
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CONDITIONS. 

Any alteration, addition or erasure herein whlcli shall he made without an Indorsement 
hereon signed hy the ag-ent of the carrier Issuing this hill of lading shall he without effect, and 
this bill of lading shall be enforceable according to its original tenor. 

I. 

With respect to the service until delivery at the port (A) first mentioned above, it is 
agreed that: 

1. (1) The carrier or party in possession of any of the property herein described shall 
be liable for any loss thereof or damage thereto except as hereinafter provided. 

(2) No carrier or party in possession of any of the property herein described shall be 
liable for any loss thereof or damage thereto, or delay caused by the act of God, the public 
enemy, the authority of law, or the act or default of the shipper or owner, or for differences in 
the weights of grain^ seed, or other commodities caused ty natural shrinkage or discrepancies 
in elevator weights. (3) ji'or loss, damage or delay caused by fire occurrjii^ after forty-eight 
hours (exclusive of Sundays and legal holidays) after notice of the arrival of the property at 
the port of export has been duly sent or given, the carrier's liability shall be that of ware- 
housemen only , (4) Except in case of negligence of the carrier or party in possession (and 
the burden to prove freedom from said negligence shall be on the carrier or party in possession ) , 
the carrier or party in possession shall not be liable for loss, damage, or delay occurring while 
the property is stopped and held in transit upon the request of the shipper, owner, or party 
entitled to make such request, or resulting from a defect or vice in the property, or from riots 
or strikes, or for country damage to cotton. (5) When in accordance with general custom, 
or on account of the nature of the property, or when at the request of the shipper the property 
is transported in open cars, the carrier or party in possession (except in case of loss or damage 
by fire, in which case the liability shall be the same as though the property had been carried 
in closed cars) shall be liable only for negligence (and the burden to prove freedom from such 
negligence shall be on the carrier or party in possession). 

(6) In case of quarantine the property may be discharged at risk and expense of owners 
into quarantine depot or elsewhere, as required by quarantine regulations, or authorities, 
or for the carrier's dispatch, at nearest available point in carrier's judgment, and in any 
such case carrier's responsibility shall cease when the property is so discharged, or the property 
may be returned by carrier at owner's expense to shipping point, earning freight both ways. 
(7) Quarantine expenses of whatever nature or kind upon or in respect to the property shall 
be borne by the owners of the property or be a lien thereon. (8) The carrier shall not be 
liable for loss or damage occasioned by fumigation or disinfection or other acts required or 
done by quarantine regulations or authorities, nor for detention, loss or damage of any kind 
occasioned by quarantine or the enforcement thereof. (9) No carrier shall be liable except 
in case of negligence for any mistake or inaccuracy in any information furnished by the 
carrier. Its agent, or officers, as to quarantine laws or regulations. (10) The shipper shall 
hold the carriers harmless from any expense they may incur, or damages they may be 
required to pay, by reason of the Introduction of the property covered by this contract into 
any place against the quarantine laws or regulations in effect at such place. 

2. (1) In issuing this bill of lading this company agrees to transport only over its own 
line and acts only as agent with respect to the portion of the route beyond its own line. 

(2) No carrier shall be liable for loss, damage, or injury not occurring on its own road 
or its own water line or its portion of the through route, nor after said property has been 
delivered to the next carrier. 

3. (1) No carrier is bound to transport said property by any particular train or vessel, 
or in time for any particular market or otherwise than with reasonable dispatch unless by 
specific agreement indorsed hereon. (2) Every carrier shall have the right in case of physical 
necessity to forward said property by any railroad or route between the point of shipment 
and the point of destination, but if such diversion shall be from a rail to a water route, 
the liability of the carrier shall be the same as though the entire carriage were by rail. 

(3) The amount of any loss or damage for which any carrier is liable shall be computed 
on the basis of the value of the property (being the bona fide invoice price, if any, to the con- 
signee, including the freight charges, if paid) at the place and time of shipment under this 
bill of lading, unless a lower value has been represented in writing by the shipper or has been 
agreed upon or is deterviined by the classification or tariffs upon which the rate is based, in 
any of which events such lotver value shall be the maximum amount to govern such computa- 
tion, whether or not such loss or damage occurs from negligence. 

(4) Claims for loss, damage, or delay must be made in "writing to the carrier at the port 
of export or to the carrier issuing this bill of lading within nine months after delivery of 
the property at said port (A), or, in case of failure to make such delivery, then within nine 
months after a reasonable time for such delivery has elapsed ; and claims so made against 
said delivering or issuing carrier shall be deemed to have been made against any carrier 
which may be liable hereunder.. (5) Unless claims are so made the carrier shall not be liable. 

(6) Any carrier or party liable on account of loss or damage to any of said property shall 
have the full benefit of any insurance that may have been effected upon or on account of 
said property, so far as this shall not avoid the policies or contracts of insurance : Providedy 
That the carrier reimburse the claimant for the premium paid thereon. 

4. (1) Except where such service is required as the result of carrier's negligence, all 
property shall be subject to necessary cooperage and baling at owner's cost. (2) Bach carrier 
over whose route cotton or cotton linters is to be transported hereunder shall have the priv- 
ilege, at its own cost and risk, of compressing the same for greater convenience in handling 
or forwarding, and shall not be held responsible for deviation or unavoidable delays in pro- 
curing such compression. 

5. (1) Property not removed by connecting carrier or the party entitled to receive it 
within forty-eight hours, exclusive of Sundays and legal holidays, after its arrival at port (A) 
may be kept in vessel, car, depot, or place of delivery of the carrier or warehouse, subject to 
the tariff charge for storage and to carrier's responsibility as warehouseman only, or may be, 
at the option of the carrier, removed to and stored in a public or licensed warehouse at port 
(A), or other available place, at the cost of the owner, and there held at the owner's risk and 
without liability on the part of the carrier, and, subject to a lien for all freight and other lawful 
charges, includlnci a reasonable charge for storage. 

(2) Property destined to or taken from a station, wharf, or landing at which there is no 
regularly appointed freight agent, shall be entirely at risk of owner after unloaded from cars 
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or vessels or until loaded Into oars or vessels, and, except in case of carrier's negligence, when 
received from or delivered on private or other sidings, or on such wharves or landings shall 
be at owner's risk until the cars are attached to and after they are detached from trains, or 
until loaded into and after unloaded from vessels. 

6. No carrier will carry or be liable in any way for any documents, specie, or for any 
articles of extraordinary value not specifically rated in the published classification or tariffs, 
unless a special agreement to do so and a stipulated value of the articles are endorsed hereon. 

7. Every party, whether principal or agent, shipping explosives or dangerous goods, with- 
out previous full written disclosure to the carrier of their nature, shall be liable for and 
indemnify the carrier against all loss or damage caused by such goods, and such goods may 
be warehoused at owner's risk and expense or destroyed without compensation. 

8. (1) The owner or consignee shall pay the freight, and average, if any, and all other 
lawful charges accruing on said property, and, if required, shall pay the same before delivery. 

(2) If, upon inspection, it Is ascertained that the articles shipped are not those described in 
this bill of lading, the freight charges must be paid upon the articles actually shipped. 

9. (1) Except in case of diversion from rail to water route, which is provided for in 
section S hereof, if all or any part of said property is carried hy water over any part of said 
route, such water carriage shall be performed subject to the liaMlities, limitations, and exemp- 
tions provided by statute and to the conditions contained in this bill of lading not inconsistent 
with statute or this section, and subject also to the conditions that no such carrier or party 
in .possession shall be liable for any loss or damage resulting from fire, from- any cause what- 
ever, or for any loss or dam,age resulting from the perils of the lahes, seas, or other waters; 
or from vermin, leakage, chafing, breakage, heat, cold, frost, wet, or change in weather, or 
by riots, strikes, stoppage^of labor or threatened violence, or delay caused by stress of weather, 
or causes beyond the carrier's control, explosion, bursting of boilers, breakage of shafts, or any 
latent defect in hull, machinery, or appurtenances, whether existing prior to, at the time of, or 
after sailing, or unseaworthiness ; or from, collision, stranding, or other accidents of navigation, 
or from, prolongation of the voyage. (2) And any vessel carrying any or all of the property 
herein described shall have the liberty to call at any port or ports, to tow and be towed, to 
transfer, to transship, to lighter, to load and discharge goods at any time and assist vessels 
in distress, and to deviate for the purpose of saving life or property, for docking and for repairs, 

(3) Such water carrier shall not be responsible for any loss or damage to property if it be 
necessary or is usual to carry such property upon deck. 

(4) If the shipowner shall have complied with the provisions of Section S of the Harbor Act, 
it is hereby agreed that the owners, or consignees, of the cargo shall contribute with the- ship- 
owner in general average, and shall pay any salvage or special charges incurred, even though 
the necessity for the sacrifice or expenditure was brought about by fault in navigation or m,an- 
agernent of the ship. 

(5) The term ''water carriage" in this section shall not be construed as including lighter- 
age across rivers or in lake or other harbors when performed by or on behalf of the rail carrier. 

(6) If the property is being carried under a tariff which provides that any carrier or 
carriers party thereto shall be liable for loss from, perils of the sea, then as to such carrier or 
carriers the provisions of this section shall be modified in accordance with the provisions of the 
tariff, which shall be treated as incorporated into the conditions of this bill of lading. (Sec. 
9 to be revised by carriers. ) 

10. (1) No carrier shall be liable for delay, nor in any respect other than as warehouse- 
man, while the property awaits further conveyance, and in case the whole or any part of 
the property specified herein be prevented by any cause from going from the port of export 
in the first vessel of the ocean line for which intended leaving after arrival of such property 
at the said port, the carrier hereunder then in possession is at liberty to forward said property 
by succeeding vessel of said line, or. If deemed necessary, by any other vessel. 

(2) This contract is executed and accomplished, and all liability hereunder terminates 
upon the delivery of the said property to the exporting steamer, her master agents, or servants, 
or to the exporting steamship company, or subject to existing delivery arrangements, if any, 
on the pier usually used by the exporting steamer at the port of export, whether or not the 
same may be the property of or used as a warehouse bv the inland carrier also, and the inland 
freight and all other charges hereinbefore provided for shall be a first lien on the property, 
and shall be due and payable by the steamship company or vessel. 

11. When the property is transported from port (A) to the receiving port of the foreign 
exporting vessel, and thence transshipped to port (B), all of the terms and provisions of the 
foregoing conditions shall apply from port (A) until the delivery at the receiving port of 
the foreign exporting vessel; but the transportation between port (A) and the port of trans- 
shipment is a part of the export movement. 

110C50 Deg. — 19 App. C-2. 



II. 

With respect to the service after delivery at the receiving port of the foregoing exporting 
steamship company, and until delivery at the foreign port (B) above mentioned it is agreed 
that: 

1. The steamer shall have liberty to sail with or without pilots ; that the carrier shall 
have liberty to convey goods in craft and lighters to and from the steamer at the risk of 
the owners of the goods ; and, in case the steamer shall put into a port of refuge, or be pre- 
vented from any cause from proceeding in the ordinary course of her voyage, to transship 
the goods to their destination by any other steamer; that the carrier shall not be liable for 
loss or damage occasioned by fire from any cause or wheresoever occurring ; by barratry of the 
master or crew ; by enemies, pirates, or robbers ; by arrest or restraint of princes, rulers, or 
people, riots, strikes, or stoppage of labor; by explosion, bursting of boilers, breakage of shafts, 
or any latent defect in hull, machinery, or appurtenances, or unseaworthiness of the steamer, 
whether existing at time of shipment, or at the beginning of the voyage, provided the owners 
have exercised due diligence to make the steamer seaworthy ; by heating, -frost, decay, putre- 
faction, rust, sweat, change of character, drainage, leakage, breakage, vermin, or by explosion 
of any of the goods, whether shipped with or without disclosure of their nature or any loss 
or damage arising from the nature of the goods or the insufficiency of packages ; nor for 
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inland damage ; nor for the obliteration, errors, insufficiency, or absence of marks, numbers, 
address, or description ; nor for risk of craft, hulk, or transshipment ; nor for any loss or 
damages caused by the prolongation of the voyage, and that the carrier shall not be concluded 
as to correctness of statements herein of quality, quantity, gauge, contents, weight, and value. 
General Average payable according to York-Antwerp Rules. If the owner ol the steamer 
shall have exercised due diligence to make said steamer in all respects seaworthy and properly 
manned, equipped, and supplied, it is hereby agreed that in case of danger, damage, or 
disaster resulting from fault or negligence of the pilot, master or crew in the navigation 
or management of the steamer, or from latent or other defects, or unseaworthiness of the 
steamer, whether existing at the time of shipment, or at the beginning of the voyage, but 
not discoverable by due diligence, the consignees or owners of the cargo shall not be exempted 
from liability for contribution in General Average, or for any special charges incurred, but, 
with the shipowner, shall contribute in General Average, and shall pay such special charges, 
as if such danger, damage, or disaster had not resulted from such fault, negligence, latent, 
or other defects or unseaworthiness. 

2. That this shipment until delivery at the port.(B) is subject to all the terms and pro- 
visions of, and all the exemptions from liability contained in, the Act of Congress of the 
United States, approved on the 13th day of February, 1893, and entitled "An Act relating to 
the navigation of vessels, etc." 

3. That the value of each package receipted for as above does not exceed the sum of 
one hundred dollars unless otherwise stated herein, on which basis the rate of freight is 
adjusted. 

4. That the carrier shall not be liable for articles specified in Section 4281 of the Revised 
Statutes of the United States unless written notice of the true character and value thereof is 
given at the time of lading and entered in the bill of lading. 

5. That shippers shall be liable for any loss or damage to steamer or cargo, caused by 
inflammable, explosive, or dangerous goods, shipped without full disclosure of their nature, 
whether such shij)per be principal or agent ; and such .goods may be thrown overboard or 
destroyed at any time without compensation. 

6. That the carrier shall have a lien on the goods for all freights, primages, and charges, 
and also for all fines or damages which the steamer or cargo may incur or suffer by reason 
of the illegal, incorrect, or insufficient marking, numbering, or addressing, of packages or 
description of their contents. 

7. That in case the steamer shall be prevented from reaching her destination by quar- 
antine, the carrier may discharge the goods into any depot or lazaretto, and such discharge 
shall be deemed a final delivery under this contract, and all the expenses thereby incurred on 
the goods shall be a lien thereon. 

8. That the steamer may commence discharging immediately on arrival and discharge 
continuously, any custom of the port to the contrary notwithstanding, tne Collector of the 
port being hereby authorized to grant a general order for discharge immediately on arrival, 
and if the goods be not taken from the steamer by the consignee directly they come to hand 
in discharging the steamer, the master or steamer's agent to be at liberty to enter and land 
the goods, or put them into craft or store at the owner's risk and expense, when the goods 
shall be deemed delivered and steamer's responsibility ended, but the steamer and carrier 
to have a lien on such goods until the payment of all costs and charges so incurred. 

9. That if on a sale of the goods at destination for freight and charges, the proceeds 
fail to cover said freight and charges, the carrier shall be entitled to recover the difference 
from the shipper. 

10. That full freight is payable on damaged or unsound goods ; but no freight is due on 
any increase in bulk or weight caused by the absorption of water during the voyage. 

11. That in the event of claims for short delivery when the steamer reaches her destina- 
tion, the price shall be the market price at the port of destination on the lay of the steamer's 
entry at the Customhouse, less all charges saved, steamer being only responsible for such 
part of the goods as have been actually delivered to said steamer at the iJort in the United 
States, and steamer not liable for any loss or damage that may have occurred before such 
delivery, while agreeing to promptly present to inland carriers for account ot owners of 
goods any claims for shortage or loss or damake that may have occurred before delivery at 
the said port. 

12. That merchandise on wharf awaiting shipment or delivery be at shipper's risk of 
loss or damage not happening through the fault or negligence of the said owner, master, 
agent, or manager of the steamer, any custom of the port to the contrary notwithstanding. 

13. That this bill of ladirlg, duly indorsed, be given up to the steamer's consignee in 
exchange for delivery order. 

14. That freight prepaid will not be returned, goods lost or not lost. 

15. That parcels for different consignees collected or made up in single packages addressed 
to one consignee, pay full freight on each parcel. 

16. That freight payable on weight is to be paid on gross weight landed from ocean 
steamer, unless otherwise agreed to or herein otherwise provided, unless the carrier elects to 
take the freight on the bill of lading weight, but inland freight and charges paid on wheat, 
peas, maize, or other grain, or seed, or other bulk articles, from point of shipment to seaboard, 
shall be paid by consignee at destination on the weight delivered on board ocean steamer. 

17. It Is stipulated that in case the whole or any part of the articles specified herein 
be prevented by any cause ;rom going in the first steamer leaving after the arrival of such 
articles at said port, the carrier is only bound to forward them by succeeding steamers 
employed in the Steamship Line, or if deemed necessary by said carrier it may forward them 
in other steamers. 

18. That the property covered by this bill of lading is subject to all conditions expressed 
in the regular forms of bills of lading in use by the Steamship Company at the time of ship- 
ment, and to all local rules and regulations at port of destination not expressly provided for 
by the clauses herein. 

19. That if the goods are destined beyond port (B), the transshipment to connecting car- 
rier* shall be at the risk of the. owner of the goods, but at steamer's expense, and that all lia- 
bility of the Steamship Company hereunder terminates on due delivery to connecting carrier. 

III. 

With respect to the service after delivery at the port (B), and until delivery at ultimate 
destination if destined beyond that port, it is agreed that : 

1. In case the regular steamship service to final port of delivery should tor any reason 
be suspended or interrupted, the carrier, at the option of the owner or consignee of the goods, 
or the holder of the bill of lading, may forward the goods to the nearest available port, this 
to be considered a final delivery; or to store them at the port (B) above mentioned at the 
risk and expense of the goods until regular service to final port of destination is opened again. 
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2. That the property shall be subject exclusively to all the conditions of the carrier or 
carriers completing the transit; the duty of notification above provided for shall fall exclu- 
sively within the obligation of the carrier completing the transit, and no prior carrier shall 
be responsible for the fulfillment of that obligation. 

And finally, in accepting this bill of lading, the shipper, owner, and consignee of the goods, 
and the holder of the bill of lading agree to be bound by all of its stipulations, exceptions, and 
conditions, whether written or printed, as fully as if they were all signed by such shipper, 
owner, consignee, or holder. 

In witness whereof The Agent signing on behalf of the said 

and 

severally, but not jointly, hath affirmed to 

bills of lading, all of this tenor and date, one of which bills being accomplished, the others 
to stand void. 

Agent. 



Agent. 



Received $ to apply in prepayment of the charges herein described. 

J 

We accept all the conditions of this Mil of lading. 
(Shippers would eliminate.) 



Shipper or Agent for Shipper. 
(Shippers would eliminate) 



COUNTER PB0P08AI/S BY SHIPPERS WITH RESPECT TO INIiAND CONDITIOITS IN 
THROUGH EXPORT BILL OF LADING. 



SECTION 1, Paragraph 2, first sentence. — Shippers propose that the words "Differences 

In the weights of grain, seed, or other commodities, caused by or discrepancies In 

elevator weights" he eliminated entirely; and that the first sentence conclude with the words 
"natnral shrinkage." 

Paragraph 2, second sentence. — That the following words, which comprise the entire second 
sentence, be eliminated without substitution, viz: "for loss, damage, or delay caused by fire 
occurring after 48 honrs (exclusive of Snndays or legal holidays) after notice of the arrival 
of the property at the port of export has been duly sent or given, the carriers' liability shall 
be that of warehousemen only." 

SECTION 2, Paragraphs 1 and 2. — To be eliminated entirely without substitution therefor. 
This Is eliminating the entire Section 2. 

SECTION 3, Paragraph 2, — The shippers propose as a substitute therefor the following 
language: "The amount of any shortage (loss of property In whole or In part) for which any 
carrier becomes liable sliall be computed at the value of the property at the place and time 
of shipment under this bill of lading, Including freight charges. If paid; unless a lower value 
has been agreed upon or Is determined by the classification or tariff schedule upon which the 
rate Is based, In either of which events such lower value shall be the maximum price to 
govern such computation. And for any damage or delay to property transported hereunder, 
the amount shall be the loss sustained by owner of the property by reason of said damage 
or delay." 

SECTION 5, Paragraph 1. — Shippers suggest that this paragraph be eliminated entirely 
without substitution of any kind. 

Paragraph 2. — That the following words of this paragraph should be eliminated without 
substitution therefor, viz: "and, except In case of carriers' negligence, when received from 
or delivered on private or other sidings on such wharves, or landings, shall be at owner's risk 
until the cars are attached to and after they are detached from trains, or until loaded Into and 
after unloaded from vessels." • 

SECTION 10, Paragraph 1. — The following language In the first sentence of the first 
paragraph thereof should be eliminated without substitution, viz: "No carrier shall be liable 
for delay, nor in any respect other than as warehouseman while the property awaits further 
conveyance, and." The paragraph to commence with the succeeding language: "In case 
the whole," etc. 

Paragraph 2. — The following language to be eliminated without substitution therefor, viz: 
"or subject to existing delivery arrangements. If any, on the pier usually used by the exporting 
steamer at port of export, whether or not the same may be the property of or used as » 
ivarehouse by the inland carrier also." 
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Analysis iy Interstate Commerce Commission of UmiteA-UaMlity provisions of Uniform 
Bills of Lading proposed l>y carrier and shipping interests. 

"This proceeding of investigation into the practices of carriers with respect to the 
form and substance, and the issuance, transfer, and surrender of bills of lading wa? 
instituted by the Commission upon its own motion and is, in effect, a resumption or 
continuation of the former proceeding in which the Commission made and published a 
report, In the Matter of Bills of Lading, 14 I. C. C, 346. The general subject of bills 
of lading and of the desirability of uniform bills has been before the Commission in one 
form or another several times within the last few years but notwithstanding authorita- 
tive approval by this Commission and general approval by shipping interests of the 
idea of a uniform bill of lading for use on lines of all carriers subject to the act to 
regulate commerce, efforts to secure the universal adoption and use of such an instru- 
ment have failed, so far, of the fullest measure of success, principally because the 
interests of some carriers, or shippers, or both, or circumstances and conditions peculiar 
to particular kinds of traffic, or localities, or sections of the country, have appeared to 
those respective interests to require special consideration in, or forms of, bills. 

"During the period following the enactment of the so-called Carmack amendment 
to the act to regulate commerce In 1906 down to the enactment of the first Cummins 
amendment in 1915, several cases came before the Supreme Court of the United States 
involving questions of interpretation and validity of conditions and provisions in bills 
of lading, in which the court sustained the contractual limitations of the carrier's 
liability. One of these was the leading case of Adams Express Co. v. Croninger, 226 
U. S. 491. Following the decision in that case there was a distinct change of policy 
on the part of carriers, generally, in the adjustment of claims made upon them for loss, 
damage, or injury to property. From a former policy of compromise, of making the 
best terms possible with the claimant which was not wholly disadvantageous to the 
claimant in many instances, and which, of course, was often discriminatory in its 
operation, a disposition was developed upon the part of many carriers to stand uncom- 
pronJisingly upon their rights as defined in the bill of lading. 

"Other important decisions of the Supreme Court during this period are Kansas 
Southern Ry. v. Carl, 227 U. S. 639; Mo., Kans. d Tex. v. Harriman, 227 U. S. 657, and 
Boston & Maine Rd. v. Hooker, 223 U. S. 97, in which latter case it was held that regu- 
lations of tariffs filed with the Commission containing provisions respecting limitations 
of the carrier's liability were presumed to be a part of the transportation contract, and, 
as such, binding upon both carrier and shipper. Perhaps the most extreme application 
of the doctrine was in the case of Pierce Co. v. Wells, Fargo & Co., 226 U. S. 278, in 
which the court held that under the law (the interpretation of the Carmack amend- 
ment being involved) a shipper of a carload of automobiles in interstate commerce who 
had deliberately and purposely, and with full knowledge of the limitation, and for the 
purpose of securing a lower rate, accepted an express receipt limiting recovery to $50, 
unless a greater value was declared could not recover more than the value stated. "The 
effect of this decision was to hold that a limitation of liability in the bill of lading was 
valid, even though the amount stated was purely arbitrary, the court saying, 'The 
legality of the contract does not depend upon a valuation which shall have a relation to 
the actual worth of the property.' 

"A few days subsequent to the decision in the latter case Congress adopted the 
so-called first Cummins amendment to the act, which changed the Carmack amendment 
and imposed liability upon the carrier for 'the full actual loss, damage, or injury to such 
property caused by it * * * notwithstanding any limitation of liability or limitation 
of the amount of recovery,' whatsoever, whether expressed in the bill of lading or other- 
wise. These amendments had the further effect of withdrawing from the states all 
regulatory authority and jurisdiction over questions of loss, damage, or injury to prop- 
erty shipped in interstate commerce and of bringing such matters under the uniform 
operation and regulation of federal law. 

"During this period numerous complaints alleging varying and unfair practices of 
carriers in the interpretation and application of the rules and regulations of their bills 
of lading continued to be received by the Commission. The great importance of the bill 
of lading, not only in transportation usage but as an assignable and negotiable instru- 
ment in everyday commercial affairs and transactions, constantly became more evident, 
tending to accentuate the long recognized necessity for a uniform bill of lading and 
conformity on the part of carriers to common practices thereunder. The situation 
described, and the uncertainty in which shippers, carriers, and other interests fre- 
quently found themselves involved, made it imperative for the Commission to take action 
for the purpose of formulating and prescribing uniform bills of lading, if it should 
prove practicable to do so. Such action was taken through the medium of this pro- 
ceeding. 

"The principal questions presented here, as well as in the cases coming before the 
courts, revolve around>.the efforts of the carrier in case of loss, damage, or injury to the 
goods transported by contract to limit its liability in accordance with the terms and 
conditions stated in its bills of lading. 

"These facts justify some general observations, elementary, even, in their character, 
upon the nature of the carrier's liability, and the purpose and function of bills of lading; 
the application of the federal statutory and the common law to them, and a brief review 
of this and former proceedings before the Commission touching the subject in general 
cr in particular. 
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FORMER PROCEEDINGS TO SECURE UNIFORMITY OP BILLS OF LADING. 

"Efforts to bring into use a uniform bill of lading were first initiated by carriers 
about 25 years ago, and some measure of success was attained through the adoption by 
carriers in central freight and trunk line association territories of forms that were sub- 
stantially uniform. Action by this Commission was first taken in November, 1904, when, 
acting upon numerous complaints, it instituted an inquiry into certain proposed changes 
in the provisions of bills of lading by carriers in official classification territory. After 
extended hearings the Commission, in June, 1908, issued its report In the Matter of 
Bills of Lading, supra. This report dealt only with the general merchandise bill of 
lading. Special bills of lading for live stock and other special kinds of property were 
not considered. It did not undertake even to prescribe a general merchandise form of 
bill of lading and order its adoption because, in its view, such an order at that time 
would have exceeded its authority. Moreover, the situation did not seem to demand 
such a positive direction. It did, however, recommend the adoption by all carriers, as a 
uniform bill of lading, of the merchandise form proposed by a joint committee of ship- 
pers and carriers. The form recommended was generally accepted and used by carriera 
. in official and western classification territories, but it was not adopted to any great 
extent by the carriers in southern classification territory. The latter group of carriers 
adopted, for the most part, a modified form of the approved bill which is commonly 
referred to as the 'revised standard bill of lading.' 

THE PRESENT PROCEEDING— SCOPE AND PURPOSES. 

"Failure of carriers thus to adopt the approved bill for universal use, the apparent 
necessity for such an instrument, and complaints of shippers, heretofore referred to, 
that certain of the regulations and practices in connection with this and other forms 
of bills of lading in use by carriers subject to the act were unjust, unreasonable, unjustly 
discriminatory, unduly preferential, and otherwise unlawful, caused the Commission, 
on May 6, 1912, to enter an order upon its own motion, instituting the present inquiry. 
The order for the investigation expresses the object thus: 

"For the purpose of determining whether the rules, regulations, and practices in connection 
with the issuance, transfer, and surrender of bills of lading, the conditions contained therein 
and other practices connected therewith are unjust, unreasonable, unjustly discriminatory, 
unduly preferential, or otherwise unlawful, and taking such action in connection with bills of 
lading as may be authorized by law to prevent further violations of the provisions of the 
aforementioned statutes, should any violations be disclosed by said investigation.' 

"In its report in The Cummins Amendment, 33 I. C. C. Rep. 682, promulgated May 
7, 1915, the Commission remarked that the general subject of bills of lading was then 
under investigation in the present proceeding and that matters informally presented 
in the hearings upon the Cummins amendment might be reserved and formally pre- 
sented for determination in the present proceeding. Various questions relative to the 
provisions of domestic forms of bills of lading and also to the various special forms of 
bills of lading used in connection with the transportation of particular kinds of traffic 
having arisen, and likewise many questions having been presented with reference to the 
Cummins amendment, the Commission, on December 30, 1915, assigned the present case 
for further hearings at different cities throughout the country with the particular pur- 
pose of developing information relative to those questions. 

"The investigation is therefore extended to include consideration, not only of the 
rules, regulations, and practices of carriers in connection with the forms of merchan- 
dise and special bills of lading now in use, but also to the demand for other special 
forms of bills of lading which it is contended by interested parties should be put into 
use. 

"During the course of these hearings it appeared that the desired end of uniformity 
in bills of lading might be attained, or at least advanced, through the medium of com- 
mittees of representatives of carriers and shippers acting in conference among them- 
selves and with each other. Such a plan was adopted and, after weeks of conference 
among themselves, the committee of counsel for the carriers submitted for considera- 
tion at a joint conference of carrier and shipper representatives three proposed uniform 
bills of lading in lieu of the great number and variety of forms then and now in use. 
These forms consisted of a so-called straight bill of lading to cover domestic merchan- 
dise shipments generally, an export bill, and a live-stock bill, and were submitted as 
sufficient in their judgment to provide properly for all classes of freight transported. 
Representatives of certain classes of shippers also submitted proposed uniform bills of 
lading to cover all shipments in domestic commerce and in export which were generally 
indorsed by shippers and shippers' organizations throughout the country, with the 
exception of certain shippers of perishable products and of coal. A form was also 
submitted on behalf of certain associations representing many of the shippers of live 
stock. 

"With the carrier and shipper forms above referred to as a basis for discussion, 
a joint conference under the auspices of the Commission was held in Washington be- 
tween representatives of various classes of shippers and the carriers' committee. As a 
result of this conference many differences of opinion, manifested In the outset, in respect 
to many of the provisions proposed by the respective parties to be incorporated in the 
uniform domestic and export bills of lading, were either harmonized or brought to 
clearly defined issues. The forms showing the provisional conditions agreed upon and 
those as to which agreement could not be reached have been printed by the Commission 
(Appendixes A and C), and by common consent have been accepted by all parties as 
working models for the domestic and export bills that shall finally be recommended 
(Appendixes B and D) . The phraseology of the conditions as to which agreement could 
not be reached are printed in underscored italics and the shippers' counter proposals. 
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where any were made, are printed in a parallel column in black-face type on the back 
of the form. This mechanical arrangement facilitates the reference to the phraseology 
and language as to which the differences of opinion still exist. 

' "The record in the case, voluminous as it is, contains very little that can be accu- 
rately denominated 'evidence' in the true acceptation of the term. Most of the testi- 
mony of witnesses and statements of the parties consist of recitals showing how existing 
rules and regulations operate disadvantageously and how those proposed might be ex- 
pected to operate advantageously to the proponents; of expressions of opinion, and 
arguments as to the legal aspect of the various matters and subjects discussed. Since 
the points of difference between the carriers and shippers with respect to the provisions 
of the general merchandise domestic and export forms have thus been reduced to defi- 
nite issues, it will be unnecessary to consider specifically all the proposed conditions 
of these bills. 

"From a study of the differences now existing between the carriers and shippers 
which have been brought to issue before us and are exhibited in Appendixes A and C 
as described, it will be seen that the carriers and shippers are not very far apart in 
respect to most of the conditions proposed to be incorporated in the domestic and export 
bills. Less progress was made, however, in the endeavor to reconcile differences with 
respect to the conditions of the live-stock bill of lading, and upon the question of the 
necessity, which some shippers urge exists, for the formulation and adoption of the 
special forms of bills of lading hitherto referred to. The progress made by the parties 
in their endeavors to agree upon a uniform bill of lading for domestic and export 
traflic makes it feasible to take up these forms for consideration first and we shall 
therefore discuss them by section and clause, in order, giving particular consideration 
to the points of disagreement between the shippers and carriers as noted on the forms 
exhibited in the appendixes. 

FORMS OF BILLS OF LADING IN CURRENT USE. 

"There are many forms of bills of lading now in common use throughout the coun- 
try but they may, for the purposes of this report, be reduced to three general classes, 
dependent upon the use of the instrument, viz: (1) The general merchandise or 
domestic bill of lading under which most of the general merchandise traffic of the coun- 
try is transported; (2) the export bill of lading under which general merchandise 
traffic destined to foreign countries is moved; (3) the live-stock contract or bill of 
lading. Since the latter must be dealt with in a supplemental report it will suffice for 
the present to confine our consideration to the two general classes first mentioned. 

"By the so-called Pomerene bill, or bills of lading act, approved August 29, 1916, 
and made effective January 1, 1917, relating to bills of lading in interstate and foreign 
commerce, it is provided that a bill in which it is stated that the goods are consigned 
to a specified person is a 'straight' bill, and one in which it is stated that the goods are 
consigned or destined to the order of a person is an 'order' bill. The primary purpose 
of this law is to enlarge and enhance the negotiability features of 'order' bills of lading 
and by definitely fixing the law with respect to negotiability, and the imposition of 
greater responsibility upon carriers, to afford greater protection to those who in the 
course of commercial transaction handle and deal in such bills. The 'order' bill, which 
is made negotiable by this law, differs from the straight bill in common usage, and 
fiom the form which we shall prescribe, only in the fact that by endorsement printed 
on the face of the bill it is denominated an 'order' bill. The conditions printed on the 
back are identical and it will be unnecessary therefore in discussing the bills hereinafter 
to distinguish between them. 

CONDITIONS OP THE PROPOSED BILLS. 

"The working form of the general merchandise domestic form of bill of lading, or 
conference form, as it may be appropriately designated because evolved as a result of 
conferences between the shippers' and carriers' representatives held under the auspices 
of the Commission, contains, under the head of 'Conditions,' printed on its back, 10 
sections of one or more clauses each. Clauses in 5 of the sections are in controversy. 
The conditions of the export bill are arranged under three heads: I. Those governing 
the inland service to the port of export; II. Those relating to the service after arrival 
at the port of export and until delivery at the foreign port; III. Those relating to the 
service after delivery at the foreign port and until delivery at the ultimate foreign 
destination. We are concerned only with those conditions that have to do with the 
inland service to the port of export. The conditions of this part of the bill contain 11 
sections. Clauses in 7 of the sections are in controversy. 

"In order to facilitate ready reference to the different parts of the domestic and 
export bills, the clauses in each section of the conference or working forms of bills have 
been numbered separately. These clause numbers appear in parenthesis in the forms 
shown in appendixes A and C and we shall hereafter refer to the conditions of the 
proposed bills by section and clause number. 

PART 1.— THE DOMESTIC BILL OP LADING. 

"The uniform general merchandise bill of lading jointly proposed by the parties 
(Appendix A) conforms very closely, in its fundamental features, to the uniform bill 
of lading recommended by the Commission in its report In the Matter of Bills of Lading, 
supra. 
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FACE OF THE BILL. 

"A few minor changes are sugKested, viz: (1) In the space provided on the face 
of the hill for the name of the consignee and destination is a parenthetical enclosure, 
viz, (Mail address of consignee — not for purposes of delivery). It has been suggested 
that the wording should read, 'Mail or street address of consignee — for notification 
purposes only.' We approve the suggestion. (2) It is suggested that at the end of the 
space provided for indicating the 'Route' there should be inserted the words, 'Deliver- 
ing Carrier.' We see no objection to this and therefore approve it. (3) Near the bottom 
on the face of the form is the following: 'Note. — Where the rate is dependent on value, 
shippers are required to state specifically in writing the value of the property. The 
actual value of the property is hereby specifically stated by the shipper to be not ex- 
ceeding per .' 

"As we have seen where the proper steps have not been taken to establish rates 
dependent upon the value, there is no provision for the effect of a declaration or agreed 
statement of the value in writing. The provisions against any limitation of the car- 
rier's liability contained in the first Cummins amendment are in full force and effect. 
It is only where rates are lawfully made dependent upon values and the carrier's 
liability as to the amount of recovery limited accordingly, that the value is required to 
be stated. Since the Cummins amendment does not require the shipper to state the 
'actual' value In the latter instances, and since, with possibly a few exceptions, the 
value declared or agreed upon for purposes of rating or classifying the shipment would 
often be something less than the 'full actual value' of the shipment — and this is permitted 
by the amendment — it is possible that the word 'actual' if retained in the statement of 
value would not always truly represent the fact, and might prove misleading or cause 
misunderstanding. We think it should be stricken out and the words 'agreed or de- 
clared' substituted therefor. 

PROPOSED CONDITIONS. 

"Section 1, clause 2, dWerenoes in elevator weights. — The present uniform and 
revised standard forms of bills of lading contain a provision that carriers shall not be 
liable for 'differences in the weights of grain, seed and other commodities caused by 
natural shrinkage or discrepancies in elevator weights.' The carriers desire to retain 
this provision in the proposed form. The shippers concede that the carrier is not liable 
for loss caused by natural shrinkage or the inherent nature of the property transported, 
but they propose the elimination of the words 'differences in the weight of grain, seed, 
or other commodities caused by * * * or discrepancies in elevator weights.' That 
a slight shrinkage in the weight of grain, relatively negligible, usually occurs under 
ordinary transportation conditions is a fact recognized in the trade, and allowances are 
made therefor in commercial transactions. No point of real difference is raised with 
respect to this feature and it need not be further discussed. 

"The circumstances out of which the controversy relative to this provision grows 
are best Illustrated in the handling of grain shipments. When grain is received by a 
carrier at a country elevator for transpfortation to a primary grain market or other 
destination, or is received by a carrier at a primary market for transportation to some 
other market or destination, the weight given by the shipper and accepted by the carrier 
is ordinarily that shown by the elevator out of which the grain is loaded. This weight 
is inserted in the bill of lading with a condition, invariably, that it is subject to correc- 
tion. Frequently, upon arrival at destination, the grain is again weighed through 
another elevator and a difference between the first and second elevator weights appears. 
Now, in such a case a difference in the weights greater than that which could result 
from natural shrinkage usually results from one of two causes, viz, loss in transit, or 
'discrepancies,' i. e., variance in the weights of the different elevator scales. 'Discrep- 
ancy' in the sense here used is understood to mean a difference in weights due either 
to error in calculating and recording the results of one or both of the weighing opera- 
tions, or a difference due to mechanical imperfection in one or both of the scales, as a 
result of which there is failure to record a correct weight. 

"It is urged by those shippers who oppose the retention of this provision in the 
proposed bill, that it gives the carriers opportunity to decline a claim upon the ground 
that the alleged loss is in reality not a loss but a 'discrepancy' due to a difference in 
elevator weights. To illustrate: A shipper loads 60,000 pounds of wheat in a car, 
according to weights at original point of shipment, but the carrier delivers only 59,000 
pounds according to scale weights at destination. The carrier may, and does, excuse 
itself by quoting this clause in the bill of lading. The practical operation of the clause 
is to place the hazard of transportation on the shipper, whereas the liability should 
properly rest with the carrier. It is contended that it is no more difficult for the 
carrier to determine the correct elevator weights than it is to determine the correct 
scale weight of loaded cars; that whether a carrier has permitted grain to be lost or 
stolen is a question to be determined on the facts of the particular case and that the 
carrier should pay for such grain as may have been lost or stolen; that the clause is 
in contravention of the Cummins amendment. 

"The testimony of shippers' representatives is that the claim departments of many 
carriers stand upon this provision of the bill of lading and refuse to pay claims for 
actual loss of grain while the samp was in the carriers' possession, and that in such 
instances the shipper has no recourse but must pocket his loss. 

"The actual loss of grain in transit might, and doubtless would, be indicated by a 
difference between origin and destination weights, but the shippers seem to entertain 
the idea that every difference disclosed between origin and destination weights is, ipso 
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facto, proof of loss of the commodity in transit. They ignore the other possible ex- 
planations of such 'discrepancies.' 

"By section 21 of the bills of lading act, reference being had to the subject of ship- 
pers' weight, load, and count, when property is loaded by the shipper, it is provided: 

"Where the shipper of bulk freight installs and maintains adequate facilities for weighing 
such freight, and the same are available to the carrier, then the carrier, upon written request of 
such shipper and when given a reasonable opportunity so to do, shall ascertain the kind and 
quantity of bulk freight within a reasonable time after such written request, and the carriers 
shall not in such cases insert in the bill of lading the "words 'shipper's weight,' or other words of 
like purport, and if so inserted contrary to the provisions of this section, said words shall he 
treated as null and void' and as if not inserted therein. 

"In Illinois the state legislature, pursuant to a mandatory constitutional provision 
requiring it to pass all necessary laws to give effect to one of the articles of that 
instrument, enacted a law requiring railroad companies to weigh carefully and cor- 
rectly grain at the time it was received for shipment, to give a receipt for the true and 
correct amount, and to weigh out and deliver the full amount of such grain, without 
deduction for leakage, shrinkage, or other loss. A uniform bill of lading act, held not 
to be repugnant to or inconsistent with the statute first referred to, provided that a 
carrier might insert in a bill of lading any terms or conditions, not contrary to law or 
public policy, which did not impair its obligation to use reasonable care, and that such 
terms and conditions should be binding upon the consignor receiving such bill and mak- 
ing no objection in writing to such terms and conditions so far as they were not con- 
trary to law or public policy. In an action for the loss of grain in transit brought 
under this statute the plaintiff recovered a judgment in a circuit court of the state 
which, on appeal to the supreme court of the state, was reversed because of error not 
relevant to the question we are here considering. The bill of lading, however, con- 
tained a provision similar to that to which objection is here made, and the court in 
reference to the same said: 'We regard that clause in the conditions which exempts a 
carrier from liability for difference in the weights of grain, seed, or other commodities 
caused by discrepancies in elevator weights as contrary to public policy,' and further: 
"We assume that "discrepancy in elevator weights" means difference between weights 
at the place of delivery and the place of shipment. While the railroad company is 
responsible for the delivery of the numbers of pounds of grain received, and its receipt 
in the bill of lading evidence of the quantity received, the constitutional provision was 
not intended to make the bill of lading an absolute policy of insurance or extend the 
1 esponsibility of the carrier beyond its responsibility at common law in other respects.' 
HUellalarger Elevator Co. v. Illinois Cent. R. Co., 278 111., 333. 

"Under section 21 of the bills of lading act above referred to, where a shipper of 
bulk freight has installed and maintains adequate weighing facilities, the carrier must, 
upon written request, and after reasonable opportunity so to do, ascertain the kind and 
quantity of grain. This gives the carrier the opportunity of weighing the grain when 
it is shipped. The arrangement, however, does not provide a like opportunity at des- 
tination where, for instance, grain is delivered into an elevator and weighed by the 
elevator or consignee. 

"The carrier is liable, both at common law and under the federal statute, for any 
actual loss of goods caused by it while in transit. If a difference in weights results 
from actual loss of the goods so caused by it, the carrier must pay the claim for such 
loss. Under the law it is the carrier's duty to collect, and the shipper's duty to pay, 
freight charges based upon correct, not estimated, weights. The claimed loss presents 
a question of fact. Whether or not a 'discrepancy' in elevator weights results from 
actual loss of tlie commodity or an error, human or mechanical, in the weighing opera- 
tions, is a question of fact to be determined from all the evidence. The burden of proof 
to show what is the correct weight should depend, in a measure at least, upon which 
of the parties, carrier or shipper, is responsible for the accuracy of the weights. 

"It would appear, therefore, that the disputed provision relative to 'discrepancies 
in elevator weights' is of no real effect in limiting the liability of the carrier and is 
mere surplusage. Upon brief, one of the shipper's representatives says that it — 
adds nothing to and subtracts nothing from the liability of a common carrier. Its presence, 
liowever, in the uniform bill of lading, which is filed with and becomes a part of the rate and 
tariff authority under section 6 of the act to regulate commerce, is mischievous in actual prac- 
tice and is used as a pretense by claim agents for turning down claims. It thus becomes a 
source of discord between carriers and shippers and tends to create strong prejudices in the 
minds of shippers against railroads and is a constant source of commercial irritation. 

"We are of the opinion that the words 'differences in the weights of grain, seed, or 
other commodities caused by * * * or discrepancies in elevator weights' impart an 
unlawful and unreasonable meaning into bills of lading and should be stricken from the 
uniform bill. 

"Section 1, clause 3. liability of carrier as insurer auA warehouseman for loss, dam- 
to the distinctions in the degree of the carrier's liability and obligation as an insurer 
proposed bill relate, in whole or in part, to warehousing and storage of goods; that is, 
to the distinctions in the degree of the carrier's liability and obligation as an insurer 
of the goods on the one hand, and that of a mere bailee or warehouseman on the other 
after the goods have arrived at destination and are still in its possession; or while they 
may be held in transit upon proper request of the shipper or owner. Indeed, it is upon 
this important question, i. e., the degree or character of the carrier's responsibility, that 
the greatest conflict of interest between the shipper and carrier occurs. The shippers 
earnestly oppose the carriers' proposals, which are related in principle and which at the 
present time constitute, and for some years past have constituted, conditions in the 
uniform and standard bills of lading. The proposals are found in section 1, clauses 
3 and 4, and section 4, clause 1, of the proposed bill and will be considered in the order 
in which they appear in the proposed bill. 
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"The first proposal, as expressed in section 1, clause 3, with respect to the carrier or 
party in possession of the property, is that — 

for loss, damage, or delay caused by Are occurring after 48 hours (exclusive of Sundays and 
legal holidays) after notice of the arrival of the property at destination or at port of export (If 
intended for export) has been duly sent or given, the carrier's liability shall be that of ware- 
houseman only. 

"At the conference between the shippers' and carriers' representatives the shippers 
objected to this provision and proposed in lieu thereof the following phraseology, to wit, 
'The liability of the carrier as a common carrier shall terminate at such time as is pro- 
vided or determined by law.' 

"Reduced to its simplest terms the question at issue here is: At what time in case 
of loss, damage, or injury caused by fire, shall the carrier's liability as an insurer of the 
goods transported by It be deemed to have ceased and its liability have been reduced to 
that of a warehouseman only? The answer involves some preliminary study of the 
carrier's liability in connection with its duty to transport and deliver. The common- 
law liability of the carrier attaches at the time of delivery to and acceptance by it of the 
goods for immediate transportation. 1 Hutch. Carr. (3d Ed.), §112. The duty to make 
delivery to the consignee of the goods transported is an essential part of the carrier's 
obligation whether expressed in the contract or not. The question when its liability 
as a carrier terminates and that of warehouseman begins is an exceptionally important 
one and presents many delicate phases. A valid delivery involves, according to the 
authorities, four requisites, viz: Delivery, (i) to the right person, (2) at a reasonable 
time, (3) at the proper place, and (4) in a proper manner. 3 Hutch. Carr. (3d Ed.), 
§§662-664. 

"The bills of lading act contains no provision respecting transition from liability 
of a common carrier to that of a warehouseman. Questions of this nature arising in 
connection with interstate shipments moving under bills of lading issued pursuaiit to 
the act to regulate commerce are necessarily federal questions and the question as to 
responsibility under the bill of lading is none the less, a federal one because it must 
be resolved by the application of general principles of the common law. Southern Ry. 
V. Prescott, 240 U. S., 632, citing Adams Express Co. v. Croninger, supra. 

"In this country there is no uniformly accepted rule determinative of the question 
as to when the carrier's extraordinary liability ceases and that of a mere warehouseman 
is substituted, except in the case of carriers by water. The rule as to the latter is that 
after arrival of the goods the carrier must give the consignee actual, not constructive, 
notice of such arrival, and also give him a reasonable time within which to remove the 
goods. What constitutes a reasonable time for the removal of the goods Is a question 
of fact, to be determined by the particular circumstances of the case. In respect of rail 
carriers three different rules have been evolved, familiarly known as the Massachusetts, 
New Hampshire, and New York rules. The latter, which has been adopted and applied 
in a number of states, is sometimes referred to as the Michigan rule. Under the Massa- 
chusetts rule the liability of the carrier as an insurer of the goods ends when the goods 
have arrived at their destination and, even without notice to the consignee, have been 
safely deposited upon the platform or in the warehouse of the terminal carrier. 2 Hutch. 
Carr. (3d Ed.), §701, citing Norway Plains Co. v. R. R. Co., 1 Gray, 263. Under the New 
Hampshire rule carrier's liability ends when the goods have arrived at destination and 
a reasonable time during which they might have been removed by the consignee has 
elapsed. Under neither the Massachusetts nor New Hampshire rule is actual notice re- 
quired. S Hutch. Carr. (3d Ed.), §704, citing Moses v. The Bailroad, 32 N. H., 523. By 
the New York rule, if the consignee Is present upon the arrival of the goods, he must 
take them without unreasonable delay; if he, is not present, but lives at or in the imme- 
diate vicinity of the place of delivery, the carrier must notify him of the arrival of the 
goods, and then he must have a reasonable time in which to remove them. If, after a 
bona fide eitort to give notice of the arrival of the goods to the consignee named, such 
consignee does not appear and remove them within a reasonable time, he can not hold 
the carrier longer as an insurer. If he is absent, unknown, or can not be found, the 
carrier may store them. 2 Hutch. Carr. (3d Ed.), §708, citing Fenner v. Railroad. 44 N. 
Y., 505, and other cases. 

"The New York rule is also the law of England and "of Canada. Mitchell v. The 
Railway Co.. 10 L. R. Q. B., 256; Chapman v. Great Western Ry. Co., 5 Q. B. D., 278; 
Richardson v. Canadian Pacific R. Co.. 19 Ont. R., 369. It is, in effect, the same as that 
applicable to water carriers. Its distinctive feature is the requirement of actual notice 
to the party entitled thereto of the arrival of the goods, unless, after diligent effort so 
to do, the carrier, because of the death of the consignee, or of inability to learn his ad- 
dress, is unable to serve him with notice. The New York rule is obviously the more 
just one, since,- under all the varying conditions of rail transportation of to-day, it is as 
impracticable for the consignee to anticipate the day and hour of arrival of trains, or 
the probable time of placement of cars, or tender of delivery, as it was for the consignee 
of goods transported by water to anticipate the time of arrival of the ship hearing his 
goods. 

"The carriers contend: (J) That the common-law rule upon the question of the 
difference in liability with respect to carrier and warehouseman has not been abridged 
or in any way affected by federal legislation; (S) that the rule proposed does not offend 
against either public policy or the interstate commerce act; (S) that the length of time 
given after notice more than meets the common-law rule of reasonableness; (4) that the 
definite form of the wording meets the requirement that the privilege be clearly speci- 
fied: (5) that the shippers' proposal puts the question of liability back in the same 
situation that existed prior to the passage of the Carmack amendment and invokes the 
same uncertainty and lack of uniformity which the Carmack amendment was especially 
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designed to avoid: and, (6) that the act gives the Commission no power to impose upon 
carriers a heavier liability than may be found in the statute and under the common 
law. 

"The shippers' opposition to the carriers' proposal is predicated upon the follow- 
ing grounds, chiefly: (1) That a rule terminating the carrier's liability after 48 hours 
after the giving or sending of notice of arrival at destination would inevitably result in 
many instances of injustice; (2) _that the provision would terminate the carrier's lia- 
bility as such by the giving of notice even though, in the case of a carload shipment, the 
car were not placed and might not be placed for delivery within 48 hours after the giving 
or sending of notice of arrival; and (S) that in case of some commodities the free time 
under demurrage regulations for the unloading of carload shipments is more than 48 
hours and that, therefore, the carrier's liability ought to extend through the time during 
which it is obligated, under tariff provisions, to hold the car for unloading by the ship- 
per free of demurrage. 

"Upon broader grounds, more particularly in connection with the proposed provi- 
sion designated as section 4, xilause 1, infra, but upon grounds which it will be quite as 
appropriate to discuss here, the shippers contend against any limitation of the carrier's 
liability. It is urged upon brief in behalf of one group of shippers that 'any service 
performed by the carrier is ' "transportation" ' and that the liability of the carrier is that 
of a common carrier throughout the time the property is the subject of transportation 
as defined in the first section of the act to regulate commerce.' * • * 'That since 
storage and delivery are a part of transportation, the carrier must be liable throughout 
the course of the property (transportation?) as a common carrier. The act to regulate 
commerce deals only with common carriers. The Commission should not permit the 
carrier to limit Its liability to negligence, only, while property is in storage.' 

"In behalf of another group of shippers it is urged (,1) that property in possession 
of the carrier does not receive what can properly be termed a warehouse service; that 
the carrier can not leave the goods in the car, no matter how long the time, and claim 
warehouseman liability; that the warehouseman service must be actually given after 
the reasonable time for removal has expired; that when goods arrive at destination and 
are held in a vessel, car, depot, or place of delivery they are still receiving transportation 
service; (,"3) that such a holding of property is a part of the service that must be ren- 
dered in connection with the delivery, and is performed by the carrier as a common- 
carrier service; (3) that to restrict the carrier's liability to that of a warehouseman, 
only, when it does not render such a service would deprive the shipper of the benefit 
of the liability which the character of the service requires and would be a penalty ol 
unnecessary and unreasonable severity for the failure to remove property at the expirar 
tlon of 48 hours, failure for which the demurrage rules already provide a sufficient 
penalty; (4) that until the property is received or until such time as it should reason- 
ably be removed, the shipper is entitled to demand that the carrier shall exercise the 
same diligence and be responsible to the same extent for property in its possession. 
(5) It is not claimed that the carrier should be held to the liability of a common carrier 
for goods in its possession awaiting delivery indefinitely. The shippers express no 
opinion as to what would be a reasonable time during which the carrier might be re- 
quired to continue its high degree of liability, but say merely that the law now pre- 
scribes that at the lapse of a reasonable time for the removal of the goods the carrier's 
responsibility as a common carrier ceases and it becomes liable as a warehouseman 
only; that what constitutes a reasonable time must be determined from all the circum- 
stances and conditions affecting each particular shipment; that it is impossible to fix 
an arbitrary time to take the place of the reasonable time prescribed by law without 
resulting in many cases of individual hardship. 

"These arguments are apparently based upon a construction of the terminology of 
section 1 of the act to regulate commerce and of two decisions of the Supreme Court 
of the United States touching the carrier's liability in respect of goods remaining in its 
custody after arrival. 

"In Cleveland rf 8t. Louis Ry. v. Dettlebach, 239 U. S., 588, the question, as stated 
by the court, was, 'Whether the limitation of liability (under which a shipment of 
household goods had been received and transported) may be deemed to have spent its 
force upon the completion of the carrier's service as such, or must be held to control, 
also, during the ensuing relation of warehouseman.' The lower court had held to the 
contrary, reasoning that the limitation of the amount of the carrier's liability provided 
for in the bill of lading inured only to the benefit of the carrier as such and that the 
consideration of a reduced rate which supported the transportation contract could not 
be carried over so as to operate as a limitation of the amount of the carrier's liability In 
its capacity of warehouseman, but the Supreme Court ruled that the shipment having 
been made under an express contract made for the purpose of interstate transportation, 
such a contract must be determined In the light of the act to regulate commerce. 

"Discussing the language of section 1 of the act the court held that the term 'trans- 
portation' included all services of the carrier In connection with the shipment, including 
storage of goods after arrival at destination. The court said: 

x^ ^ i^-^*"?"} *'f ^"^ other provisions of the Hepburn act it is evident that Congress recognized 
that tte duty of carriers to the public included the performance of a variety of services that, 
according to the theory of the common law, were separable from the carrier's service as carrier, 
and. In order to prevent overcharges and discriminations from being made under the pretext of 
performing; such additional services, it enacted that so far as interstate carriers by rail were 
concerned the entire body of such services should be included together under the term 'trans- 
portation and subjected to the provisions of the act respecting reasonable rates arid the lllte. 

"The court's decision related only to the question indicated, viz., whether the 
limitation of the amount of liability provided for in the bill of lading had 'spent its 
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force upon the completion of the carrier's service as such, or must be held to control, 
also, during the ensuing relation of warehouseman.' The decision has no bearing 
upon the question as to when, or under what circumstances, the liability of the carrier, 
as such, ceases and that of warehouseman begins. 

"Shortly after this decision was rendered the case of the Southern Ry. v. Prescott. 
supra, came before the Supreme Court on error to the supreme court of the state of 
South Carolina. That case involved the liability of the carrier of an Interstate shipment 
as warehouseman of the goods after their arrival at destination. One of the stipulations 
of the bill of lading, substantially the same as that wliich we are here considering, was 
that 'property not removed by the party entitled to receive it within 48 hours (exclusive 
of legal holidays) after notice of arrival' might be kept in car, depot, or warehouse, 
'subject to reasonable charge for storage and carrier's liability as warehouseman only.' 
After arrival of the goods the consignee paid the entire freight charges and took away 
4 of the 13 packages constituting the shipment. The company's agent consented that 
9 packages might remain to meet the consignee's convenience in removal. Before 
they were called for the carrier's warehouse, with its contents, including the 9 unde- 
livered packages, was destroyed by fire. The Supreme Court held that 'transportation' 
as defined in the act includes the service of the carrier as warehouseman and that the 
retention of the part of the shipment in question was a terminal service forming part 
of the transportation service in the sense of, and governed by, the act to regulate 
commerce and that the carrier was liable for negligence only. 

"The duties of the carrier and the shipper in respect to the delivery of goods are 
reciprocal. The circumstances and conditions attending the delivery of freight at 
terminals in the large cities, and even from the depots of carriers in the smaller 
communities, are such that it is not only impossible for the shipper to anticipate the 
arrival of his goods and be there to receive them, but also it would be equally dis- 
advantageous to the carriers, whose facilities for the receiving and handling of freight 
are so congested and inadequate in many communities that much time and thought on 
the part of transportation companies, public commissions, and regulatory bodies are 
being devoted to the solution or amelioration of such conditions. 

"The common-law rule varies in this country, as we' have seen, there being three 
different applications, each in different jurisdictions. It might be argued, therefore, 
that any order issued by this Commission would have the effect of changing the rule 
in one or more of these jurisdictions and would be beyond the authority of this Com- 
mission as being an attempted exercise of legislative functions not specifically delegated 
to It by Congress. We think no such question of our jurisdiction could be seriously 
raised upon the ground stated. Though perhaps mixed with the question of the com- 
mon-law rule, it is primarily an administrative question. What we are really dealing 
with are certain rules, regulations, and practices of the carriers, viz., those upon which 
the question of the termination of the carrier's liability as such would cease under the 
law and its liability as a warehouseman would begin. The primary question is one of 
fact and as an administrative matter it is both desirable and ivroper, in .order that 
unnecessary controversy may be avoided, that a reasonable rule should be adopted for 
the determination of this question. As a practical matter, it is not only essential that 
the shipper should have notice of the arrival of his goods, but that the carrier should 
place them in an accessible position to be received by him and removed. Until they 
are so placed and tendered for delivery it is obviously impossible for the consignee to 
receive and remove them and the carrier can not reasonably be relieved of its common- 
law liability until it has so placed or tendered the goods for delivery. If the consignee, 
or other party upon whom is the duty to receive the goods, does not remove them 
within a reasonable time thereafter, the carrier's common-law liability should cease 
and become that of a warehouseman only. The consignee should have a reasonable 
time within which to remove the goods after notice has been duly received or given 
that they are ready for delivery, and the carrier's notice to the shipper should be one 
which not only notifies him of the arrival of the goods, but also that they are ready 
for delivery, or that, in the case of a carload shipment, the car has been placed at a 
designated place for delivery, or that the carrier awaits orders respecting its placement 
or delivery. This, in substance, is the common law and the established practice of the 
carriers even in those jurisdictions where, under the strict application of the Massa- 
chusetts and New Hampshire rules, they might not be required to give notice. 

"It is not the question of notice, as such, in this clause with which we are here 
concerned, for the carriers' proposal includes the giving of notice. The question is of 
the propriety and reasonableness of the proposal to reduce the high degree of carrier 
liability to that of a warehouseman; that is to say, to liability for negligence only, for 
loss or damage caused by fire after 48 hours (exclusive of Sundays and legal holidays) 
after notice has heen sent or given. There can be no reasonable division, as between 
the carrier and the shipper, of the carrier's liability for the goods while they are in its 
custody and until it has fulfilled its duty of delivery or, by reason of the consignee's 
neglect or failure, has, after reasonable efforts so to do, been unable to make the 
delivery. It follows therefore that there is a conflict between the provisions of the 
bill of lading limiting the free time to 48 hours after tender of delivery or notice that 
tne snipment is ready for delivery, if the tariffs applicable give the shipper a longer 
time within which to remove the goods before demurrage or storage begins. The 
consignee is within his legal rights If he avails himself of the full time allowed by 
the tariffs and the carrier can not be presumed to be released from its liability, as such, 
while the goods are continued in its custody and the shipper, in accordance with 
privileges specifically accorded under duly published and filed tariffs, incurs no 
penalties. 

"We find that the provision in the proposed uniform bill of lading is open to the 
objection made by some of the shippers, to-wit. that it makes the carrier's liability 
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dependeat upon the sending or giving of notice of arrival, and not upon a delivery, or 
tender of delivery. We think this objection should be removed, and that the clause 
should be amplified and changed to read as follows: 

"The carrier's liability shall be that of warehouseman, only, for loss damage, or delay 
caused by fire occurring after the expiration of the free time allowed by tariffs lawfully on file 
(such free time to be computed as therein provided) after notice of the arrival of the property 
at destination or at the port of export (if intended for export) has been duly sent or given, and 
after placement of the property for delivery at destination, or tender of property upon con- 
signee's order, has been made. 

"Section 1, clamse Jf, liaMlity of carrier for pr-poerty while stopped and held in 
transit. — The present uniform bill provides that: 

"Except in case of negligence of the carrier or party in possession (and the burden to 
prove freedom from such negligence shall be on the carrier or party in possession), the carrier 
or party in possession shall not be liable for loss, damage, or delay occurring while the property 
Is stopped and held in transit upon request of the shipper, owner, or party entitled to make 
such request or resulting from a defect or vice in the property, or from riots or strikes, or for 
country damage to cotton. 

"The carriers desire to retain this provision in the proposed bill, but it is 
objected to by some of the shippers. The grounds upon which the carriers contend 
for this provisions are: (1) That transit is a privilege carried in many tariff publications 
and that generally no extra charge is made for such service; (2) that it is granted 
upon condition that the carrier shall be relieved from liability as an insurer while the 
property is so held at the request of the owner; (.?) that the property during that time 
is not within the full control of the carrier, but is held at a designated point under 
instructions from the shipper; (Jf) that the service is analogous to that of a ware- 
houseman and the liability should be that of a warehouseman; (5) that the Commission 
is not empowered to extend the carrier's liability; (6) that shipments are held in transit 
frequently for a considerable length of time in cars and warehouses of the carriers; 
(7) that for so valuable a privilege held out by the bill of lading the carriers would 
be entitled to additional compensation for the liability assumed; (S) that in the absence 
of limitation in the contract the carrier's liability is that of a warehouseman only. 

"The shippers contend against the retention of this provision on the grounds: 
(1) That the stoppage in transit is a part of the service for which the transportation 
charge is made, or, as is often the case, for which an additional charge is made, and 
that if loss or damage occurs while the owner of the property is availing himself of a 
lawful provision of the tariff and the carrier is actually in possession of the property 
it can not absolve itself from liability; (2) that the property held in transit is still the 
subject of transportation and is subject to the same possibilities of loss or damage as 
though it were in course of actual movement or held in the yards awaiting switching 
movement. 

"No substantial evidence was introduced by the parties bearing upon this issue. 
The carriers argue that when the shipper steps in and exercises dominion over the 
property while it is in transit he takes it out of the power of the carrier to complete 
the transportation and, accordingly, that it has been held by the courts that in such 
case the liability of the carrier is reduced to that of a warehouseman only. St. L.. 
A. A T. H. R. Co. V. Montgomery. 39 111. 335; McYeagh v. A., T. & S. F. R. Co., 3 N. Mex. 
205; Elliot on Railroads, §1543; Michie. Carriers, §1091. 

"They contend that stoppage in transitu is of value to the shipper, not only in 
cases of insolvency of the consignee, but very materially so in cases of diversion to 
meet different and advancing markets, and in a great many other Ways; that for these 
reasons it is very largely taken advantage of by the shipper; that since it is such a 
service as is asked for by the shipper and granted by the carrier, it follows; first, that 
it should be specified; second, that it is both proper and right that the carrier should 
be permitted to specify its liability in connection with such a service. 

"In behalf of the shippers it is contended in a brief filed by thj National Industrial 
Traffic League that 'property held in transit is still the subject of transportation and 
as such is subject to the Carmack and Cummins amendments.' 

"It is unnecessary for the purposes of this case to inquire into the principles upon 
which the legal right of stoppage in transitu rests. We are more particularly concerned 
with its development into the various forms of transit services which in the modern 
development or extension of transportation services have come to be quite generally 
accorded to shippers under other circumstances and upon other grounds than those 
upon which the purely legal right of stoppage in transitu rests. Under modern practice 
the owner of goods may usually direct the carrier to stop his goods in transit; he may 
then reconsign them to another consignee; take delivery of them at a point intermediate 
to the original destination; order them diverted to a different destination, or returned 
to the original point of shipment. Such control over their property during transporta- 
tion is freely exercised by shippers in this country and, where regularly done in 
accordance with commercial customs and practices, is customarily provided for by 
carriers in their tariffs. Sometimes the service is included in the stated rate or charge 
for transportation; in other instances an additional charge is made. 

"We have already discussed the question of the termination of the carrier's 
liability as an insurer of the goods after arriyal at destination, and we have seen that 
such liability does not attach until property has been delivered to it for immediate 
transportation. When goods are merely delivered to a carrier or deposited in its 
warehouse and are not to be transported until further orders from the owner, the 
carrier's liability is that of a warehouseman or bailee only. Wilson v. International 
Ry. Co., 160 N. Y. 367; Louisville d Nashville R. R. Co. v. The U. S., 39 Ct. CI. 405. 
The circumstances are somewhat different, however, when goods are held at an inter- 
mediate point because of interrupted transportation. As has been said with respect 
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to the liability of the carrier as a warehouseman of goods- While they are in transit: 
The owner loses sight of his goods when he delivers them to the first carrier and has 
no means of learning their whereabouts until he or the consignee is -informed of their 
arrival at destination. At each successive point o£ transfer from one carrier to 
another they are liable to be placed in warehouses, or to be delayed by the accumulation 
of freight or other causes and exposed to loss by fire or theft. Superadded to these 
risks are the dangers of loss by collusion, quite as Imminent while the goods are thus 
stored at some point unknown to the owner as while they are in actual transit. As a 
general rule, the storing of the goods under such circumstances should be held to be 
a mere incident to the transportation, and they should be under the protection of the 
rule which makes the carrier liable as an insured from the time the owner transfers 
their possession to the first carrier until they are delivered to him at the end of the 
route. McDonald v. The Railroad, 34 N. Y. 497; see also Lewis v. Chesapeake & 0. 
Ry. Co., 47 W. Va. 656; Southard v. Minneapolis, St. P. & S. S. M. Ry. Co., 60 Minn. 382. 

"It is otherwise, however, when the holding is at the instance of the owner of 
the goods and in the exercise of a right on his part, for then the carrier is placed in a 
different position with respect to the goods, and the circumstances of the case may 
divest the carrier of the high degree of responsibility which rests upon it wliile the 
goods are in its possession and in course of transportation. Under these circumstances 
the carrier, it is true, still has the goods in its custody, but the transportation which 
has been interrupted and interfered with by the owner can not be continued until 
further orders have been received from the owner. The carrier's function as a trans- 
portation agent is suspended for an indefinite, and often a long, period of time. 'Thus 
where the goods have been delivered to the railroad company for shipment, and they 
were loaded upon its cars for that purpose and were about to be started, but the 
company was then requested ty the owner to wait until he could see the party to 
whom he had sold them, which request was complied with; and the next day the goods, 
while being so detained, caught fire and were damaged, it was held that from the 
moment the request Was made to detain the goods the liability of the company was 
as a warehouseman only.' 1 Hutch. Garr. (3rd Ed.), § 113; St. L., A. £ T. H. R. R. Co. 
V. Montgomery, supra. 

"The same principle, it would seem, should apply when, upon orders of the owner, 
property is stopped and held in transit pending further orders from the owner. The 
holding at the owner's order is not accessory to the transportation. The precise point 
at which the goods may be stopped and held, that is, whether in terminal yards or 
warehouses of the carrier, or at an intermediate point on the line of transportation, is 
Immaterial. 

"From our study of the question we think that even in the absence of express 
stipulation the carrier's liability, under the circumstances contemplated, would be 
that of warehouseman, only, while the property Is stopped and held in transit upon 
request of the shipper, owner, or party entitled to make such request. 

"Although the matter is not brought in issue, we are not satisfied with the 
carrier's claim of exception, which is included in this clause, from loss, damage, or 
delay on account of strikes or riots. We are of the opinion and find that this provision 
should be amended so as to provide that carriers shall not be liable for 'delay caused 
by riots or strikes,' as thus modified we think that the condition proposed by the 
carriers Would be in accord with the law and just and reasonable. 

"We conclude, therefore, that the stipulation proposed by the carriers is in accord 
with the law and is just and reasonable. It is therefore approved. 

"Section 1, clause 5, transportation in, open cars. — In section 1 of the present 
uniform and standard forms of bills of lading it is provided that — 

"When in accordance with general custom on account of the nature of the property, or 
when at the request of the shipper the property is transported in open cars, the carrier or party 
in possession (except in case of loss or damage by fire, in which case the liability shall be the 
same as tliough the property had been carried in closed cars) shall be liable only -lor negligence, 
and the burden to prove freedom from such negligence shall be upon the carrier or party in 
possession. 

"The carriers desire to retain this provision in the proposed uniform bill, but the 
shippers object and offer the following as a substitute: 

"Property not customarily transported in open cars, when transported in open cars at the 
request of the shipper, shall be at the owner's risk as to loss or damage resulting from the 
use of such open car, provided such loss or damage could not have been prevented by reasonable 
care by the carrier or party in possession ; provided further, however, that In the case of loss 
thereof or damage thereto by Are; the liability of the carrier or party in possession shall be the 
same as if the property had been carried in a closed car, and the burden to prove that the 
carrier exercised reasonable care shall be upon the carrier. 

"It is the custom to transport in open cars certain low-grade commodities and 
heavy or bulky articles, such as ore, coal, sand, stone, logs, lumber, machinery, engines, 
agricultural implements, including separtors, traction engines, lumber products, poles, 
street cars, structural and other classes of steel, etc. Detachable parts are frequently 
included with machinery, engines, etc. More recently, because of the general shortage 
of equipment, automobiles have been extensively carried in open cars. 

"The .reasons advanced by the carriers in support of the retention of this provision 
are: (1) that the use of open cars is 'largely for the convenience of the shipper or 
consignee; (2) that they are often used to reduce the cost of handling the freight (the 
shipper usually loading and the consignee usually unloading carload shipments), as 
well as for the shipment of articles too large or bulky to be loaded into box cars; 
(3) that there is an additional hazard, and that the carriers have great difficulty in 
policing the transportation in open cars of property that offers opportunities for 
pilferage, or is likely to be damaged by weather, or which is peculiarly susceptible to 
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loss -or damage to detachable parts that the shipper could remove and thus protect 
himself, but which he will not ordinarily remove if the carrier can be held liable for 
the damage. 

"It is contended on the part of the carriers that the provision in dispute has been 
long in effect; that it is not affected by recent legislative enactments and that there has 
been no evidence offered to show that the rule has worked any embarra,ssment or 
injustice, and that there is no reason to believe that in the future, any more than in the 
past, any shipping interest will suffer by the retention of the open-car provision in the 
bill of lading. 

"The shippers object to the language of the provision as it reads at present because 
they say; (1) that the practical effect is to restrict the carrier's liability for all goods 
carried in open cars to loss or damage by negligence only; (g) that property that is 
customarily transported in open cars is of such a nature as to be largely free from 
loss or damage, but when such loss or damage does occur it would ordinarily not be 
due to the use of open cars, and that the carrier should be subject to the same liability 
with respect thereto as it assumes with respect to property transported in closed cars; 
that to put the risk of loss or damage, not directly attributable to open cars, on the 
shippers would be to impose an unjust burden; (S) that it is the duty of the carrier 
to transport property that is not ordinarily transported in open cars and that it should 
be required to assume the liability; (4) that there is no reason for excusing the carrier 
from liability for loss or damage to goods transported in open cars wben such loss or 
damage to goods transported in open cars when such loss or damage is not caused by 
the fact that an open car was used; that in any event, if property in open cars is to be 
shipped under a restricted liability, there should be a direct relation between the use 
of the open car and the loss or damage from which the carrier is to be exempted. 

"The shippers are willing to assent to a limitation of the carrier's liability when 
property not customarily transported in open cars is, at their request, so transported 
and loss or damage occurs as the direct result of the use of open cars. It is obvious, 
however, that a limitation so phrased might ultimately become inoperative because 
goods which are not now customarily transported in open cars might in the course of 
time, and as the result of changed conditions, come to be customarily so transported. 

"With respect to the evidential facts and conditions, it is to be observed that 
certain kinds of goods may, and of necessity must, be transported in open cars. Carriers 
commonly hold themselves out to transport such goods, and they must therefore receive 
and transport them when offered for shipment. In the absence of statutory prohibition, 
it seems, the carrier may stipulate for a limitation of its liability in receipt of goods 
so transported except, of course, that it can make no stipulation for exemption on 
account of loss or damage caused by its own negligence, 2 Hutch. Carr. (3d Ed.), § 506, 
and under the law, when a consignor of goods agrees that they may be loaded and 
transported in open cars, the carrier, in the absence of negligence on its part, is not 
liable for any damage caused to the goods by their being so loaded and transported. 
Western A. R. Co. v. Exposition Cotton Mills, 81 Ga. 522. But the carrier must exercise 
ordinary care and diligence even when the shipper agrees to or requests the trans- 
portation in open cars. C, St. L. d N. 0. R. Co. v. Moss, 60 Miss. 1003; Michie, Carriers, 
i 1020. 

"We are of opinion that the exemption stipulated for In the present and proposed 
bill is too broad and too greatly favors the carrier to be entirely just and reasonable. 
Moreover, we think that it falls within the provisions of the Cummins amendment so 
far as it seeks to exempt the carrier from the liabilities with which it Would be charged 
under the common law. To that extent it would be invalid and void. To the extent 
that the carrier would escape liability at common law stipulation is unnecessary. We 
shall therefore not approve either the rule proposed by the carriers or the substitute 
offered by the shippers for inclusion among the conditions. 

"Section S, clause S, measure of carrier's liability for loss or damage. — In the 
uniform bill of lading approved by the Commission in its report In the Matter of Bills 
of Lading, supra, there was contained the following provision, which then constituted 
paragraph 2 of section of the conditions: 

"The amount of any loss or damage for which any carrier is liable shall be computed on 
the basis of the value of the property (being the bona flde invoice price, if any, to the con- 
signee, including freight charges, if prepaid) at the place and time of shipment under this bill 
of lading, unless a lower value has been represented in writing by the shipper or has been agreed 
upon or is determined by the classification or tariffs upon which the rate is based, in any of 
which events such lower value shall be the maxiimum amount to govern such computation, 
whether or not such loss or damage occurs from negligence. 

"One of the questions considered by the Commission in its report in The Cummins 
Amendment, supra, was thus stated: 

"May the carriers lawfully provide in their tariffs and rate schedules that their liability 
shall be for the full value of the property at the time and place of shipment? 

"Upon this question the Commission said: 

"It is urged that this rule would relieve the question of the amount of liability from 
uncertainty, would afford a reasonable and uniform method of determining the measure of 
recovery, save endless litigation with its attendant labor and expense, and avoid unjust dis- 
criminations. 

"The Cummins amendment clearly places upon the carriers liability for the full actual 
loss, damage, or mjury to the property transported which is caused by them, and it makes 
unlawful any Imiitation of that liability, or of the amount of recovery thereunder, in any receipt 
bill of lading, contract, rule, regulation, or tariff filed with this Commission, without respect to 
the manner or form in which such limitation is sought to be made. The loss or damage must, 
apparently, be either as of the time and place of shipment, time and place of loss or damage or 
time and place of destination. Where rates are lawfully dependent upon declared values the 
property and the rates are classified according to the character of the property, of whicli the 
value of the property may constitute an element, and such classification is necessarily as of the 
time and place of shipiment. It is therefore believed that the liability of the carrier may be 
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''™'J9^ to -the full value of the property so classifled and established as of the time and place 
of shipment. 

"Upon brief in the instant case the carriers say: 

"The carriers thereupon assumed that they were entitled to provide that liability should 
be determmed with respect to the value of the property at the place and time of shipment, and 
the uniform bill of lading was amended so as to read : 

" 'The amount of any loss or damage for which any carrier is liable shall be computed 
on the basis of the value of the property at the place and time of shipment under this bill of 
lading, including the freight charges, if paid.' 

"The carriers now propose, as clause 3 of section 2 of the proposed conditions, the 
following amended provision: 

"The amount of any loss or damage for which any carrier is liable shall be computed on 
the basis of the actual value of the property at the place and time of shipment under this bill 
of lading, including the freight charges, if paid ; and where the actual value of the property has 
not been required to be specifically stated by the shipper in this bill of lading, such actual value 
shall be arrived at from the bona fide invoice price, if any to the consignee. 

"The shippers object to this proposed language and propose the following: 

"The amount of any loss or damage to property, or loss or damage due to delay in the 

delivery thereof under this bill of lading for which the carrier is liable by law, shall be the full 

actual loss, damage, or injury, including freight charges, if paid. 

"While the rigor of the first Cummins amendment, which the Commission had 
under consideration in The Cummins Amendment, supra, was modified by the second 
amendment, it is still necessary to note that by the terms of the latter the right of the 
carrier to restrict its liability for loss, damage, or injurj' caused by it or its connections 
to the goods transported was revived, or restored, and made lawful only as 'to property, 
except ordinary live stock, received for transportation concerning which the carriers 
shall have been or shall hereafter be expressly authorized or required by order of the 
Interstate Commerce Commission to establish and maintain rates dependent upon the 
value declared in Writing by the shipper or agreed upon in writing as the released 
value of the property * * ■*. As to ordinary live stock and all other property not 
falling within the exceptions stated, it seems clear that the strict prohibitions of the 
first Cummins amendment still apply, and any such limitation of liability or limitation 
of the amount of recovery without respect to the manner or form in which it is sought 
to be made is unlawful and void. 

"It is true that the Commission in its report In the Matter of Bills of Lading, supra. 
approved a rule similar to the one now in effect, and which the carriers wish to retain. 
Such a rule was lawful, however, as of the time of that action and down to the time 
when the first Cummins amendment was enacted. There is no warrant for the broad 
construction which counsel for respondents in the instant case now seek to put upon 
the language of the Commission in its report in The Cummins Amendment, supra. 
When closely read, it will be observed that the Commission did not give an unqualified 
alHrmative answer to the question categorically stated (page 693). What the Commission 
did say was that 'where rates are lawfully dependent upon declared valaues, the property 
and the rates are classified according to the character of the property, of which the 
value of the property may constitute an element, and such classification is necessarily 
as of the time and place of shipment.' It is, therefore, believed that the liability of the 
carrier may be limited to the value of the property so classified and established as of 
the time and place of shipment. 

"To sum up what has been said upon the subject of the limitation of the carrier's 
liability for loss, damage, or injury caused by it or its connections, property received 
for transportation by carriers subject to the act may, for the purpose of testing the 
application of the first and second Cummins amendments, as we construe them, be 
divided into three classes: (?) Ordinary live stock, which by specific exclusion 
from the application of the second Cummins amendment is still subject to the first 
Cummins amendment prohibiting any limitation whatsoever, of such liability; (2) 
property, other than ordinary live stock, in respect to which the carriers have not been 
authorized or directed, in accordance with" the provisions of the second Cummins 
amendment to make rates dependent upon values declared in writing by the shipper 
or agreed upon in writing as the released value of the property, and which, therefore, 
remains subject to the provisions of the first Cummins amendraent, and (3) property, 
other than ordinary live stock, as to which the carriers, under the provisions of the 
second Cummins amendment, have been authorized or directed to make rates dependent 
upon declared or agreed values, in which event the carrier's liability is automatically 
limited to values predetermined by the declaration or agreement, and as to which, 
therefore, no controversy can arise respecting the time and place of ascertaining the 
amount of the carrier's liability. 

"The proposed rule stipulating that the measure of the carrier's liability shall 
be the value as of the time and place of shipment, even if valid, could have application 
only to property falling within classes 1 or 2 as above defined. The question is, 
therefore, wjiether the proposed stipulation as applied to such classes of property would 
be a limitation of liability or limitation of the amount of recovery aiid therefore 
unlawful and void. The shippers contend that it would. In the view that we take of 
the law, it is unnecessary to review the arguments of the parties at any length. The 
general rule of the common law is that the measure of damages for which the carrier 
is liable, in the absence of specific stipulations in relation thereto, is the market value 
of the goods at destination, plus interest on such value from the date when, in general 
course, the goods should have been delivered, less the unpaid transportation charges, 
if any. Mobile & Montgomery R. Co. v. Jurey, 111 U. S. 584; O'Hanlon v. Ry. Co., 6 
Best & C. 484; Rodocanachi v. Milium, 18 Q. B. Div. 67. To the same general effect 
are cases decided by the various state courts. Compensation on this basis will generally 
make the owner whole in respect of his loss. 
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"The bill of lading provision here considered has come before the state courts 
for consideration in a number of cases. The decisions are not harmonious. It has 
been held that the rule is valid and reasonable. Denver & R. G-. R. Co. v. A. Peterson 
Grocery Co., 59 Colo. 125; Matheson v. Southern Ry. Co.. 79 S. C. 155; that its effect 
is not to limit or diminish the carrier's liability, but that it merely establishes a rule 
tor determining the value of the property in case of loss. Gn«&B v. Atlantic Coast Line 
R. Co., 101 S. C. 210. 

"The most recent discussion of the question whether or not the proposed rule 
operates as a limitation of liability in contravention of the Cummins amendment is 
contained in McCaull-Dinsmore Co. v. Chicago, M. <& St. P. Ry. Co., 252 Fed. 664, where 
the district court for Minnesota, citing the provisions of the statute, reasons thus: 

"Under this language, is the provision or stipulation above referred to in the bill of lading 
unlawful and void? If It is an agreement as to value, which I think it is not, it is clearly so. 
The answer to the question must therefore be found in the answer to the further question : Was 
this a limitation of the liability of the carrier, or a limitation of the amount of recovery? And 
it seems to me the answer to this question is found in the answer to the further question : What 
would have been the liability of the carrier, and the consequent amount of recovery, if that pro- 
vision or stipulation had not been in the bill of lading? In the latter case there can be no 
question, and it was so admitted on the argument, as it had to be, but that the liability and the 
consequent amount of the recovery would have been that of the common law, namely, the value 
of the goods at the point of destination at the time they should have been delivered ; and that 
this is the actual loss to the shipper caused by the failure of the carrier to deliver the goods at 
that time and place, whether the value is greater or less than at the time and place of shipment, 
is the foundation of the common-law rule. 

."Prom the foregoing simple statement, I do not see how it is possible to escape the con- 
clusion, upon a fair and open-minded consideration of the language of the amendment and the 
obvious and well-known meaning of its terms, that this provision or stipulation in the bill o£ 
lading is a limitation of the liability of the carrier and of the amount of recovery, and is 
therefore unlawful and void. 

"The proposed rule, being superfluous so far as concerns the transportation of 
property shipped under rates dependent upon declared or agreed values, and unlawful 
and void in respect of all other property, we condemn it and direct its complete 
elimination from the proposed bill. This will involve a slight modification of the 
context immediately following the phraseology eliminated as indicated in the form 
prescribed by the Commission (Appendix B). 

"Section Jf clause 1, general liaMlity of carrier as warehouseman after .}8 hours. — 
This clause is the third in the trio of provisions in the proposed conditions which seek 
to limit the carrier's liability to that of warehouseman while the property is still in its 
possession. (See discussion of section 1, clauses 3 and 4, ante.) The provision reads 
as follows: 

"Property not removed by the party entitled to receive it within 48 hours (exclusive of 
Sundays and legal holidays), after notice of its arrival has been duly sent or given, may be kept 
in vessel, car, depot, or place of delivery of the carrier or warehouse, subject to the tariff charge 
.for storage and to carrier's responsibility as warehouseman only, or may be, at the option of 
the carrier, stored in a public or licensed warehouse at the place of delivery or other available 
place, at the cost of the owner and there held at the owner's risk and without liability on the 
part of the carrier, and subject to a lien for all freight and other lawful charges, including a 
reasonable charge for storage. Nothing in this paragraph shall be construed as lessening the 
time allowed by law or as setting aside any local rule affecting car service or storage. 
Similar or identical provisions have for several years been incorporated in the uniform 
and standard forms of bills of lading. The carriers wish to retain it, but the shippers 
propose that the provision be eliminated without substitution: 

"Upon analysis, it will be observed that the provision contains three distinct 
propositions: (1) That, subject to different provisions of local rules or law, the free 
time for delivery or removal of property shall be limited to 48 hours after notice of 
arrival has been duly sent or given; (2) that after the expiration of that time the prop- 
erty may be kept in vessel, car, depot, or place of delivery of the carrier or warehouse, 
etc., subject to established charges for storage and liability of the carriers as warehouse- 
man only; or, (.J) may, at the option of the carrier, be stored in a public or licensed 
warehouse at the place of delivery or other available place at the owner's risk and 
cost, and without liability on the part of the carrier, and subject to a lien for freight 
and other lawful charges, including storage. 

"With respect to the first proposition, it is scarcely necessary to do more than 
direct attention to the nature of the criticism against the somewhat similar provision 
of section 1, clause 3, considered in a prior part of this report, respecting the carrier's 
proposal to limit the liability to that of a warehouseman 'after 48 hours * * * after 
notice of the arrival of the property at destination has been duly sent or given.' The 
same considerations which have seemed to us to require a modification of the phrase- 
ology of that rule apply here as well, viz., the consignee should have the benefit of the 
48 hours free time after tender of the property for delivery, or, in the case of a 
carload shipment, after notice that the car has been actually placed at the accustomed 
place of delivery or is held subject to the owner's orders for disposition, and subject, 
moreover, to any provisions of lawfully filed tariffs that may permit a longer time in 
individual cases, or with respect to particular commodities. 

"So, in respect to the proposition to reduce the carrier's liability to that of a 
warehouseman only, after tender, or reasonable effort to effect delivery of the property 
has been made by the carrier, the fundamental governing principles which have been 
considered in connection with the provision in section 1, clause 3, discussed, ante, 
control here. 

"One particular objection to the clause here considered is laid against the phrase- 
ology of the provision that in the event of non-delivery after specified time the property 
may, at the option of the carrier, be stored in a public or licensed warehouse at the 
place of delivery or other available place, at the cost of the owner, 'and there held at 
the owner's risk? and,' etc. It is urged in behalf of some of the shippers that if the 
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entire paragraph is not eliminated that at least the words 'at the owner's risk and' 
should be eliminated, leaving the wording to read 'and there held without liability on 
the part of the carrier.' It is urged that this be done because there is at least a 
possibility that it might be held, under the terms of the provision, that the public or 
licensed warehouse in which the goods are stored incurs no liability whatsoever, even 
as a warehouseman, although its regular storage rates are .being paid by the shipper 
or consignee. 

"We think this objection is well taken. As stated upon brief by the shippers, 
'clearly the purpose of the phrase above quoted is only to relieve the carrier from 
liability where the goods are sent to a public or licensed warehouse, and there is 
obviously no reason why the carrier should include in its bill of lading a phrase which 
may be construed as relieving the public or licensed warehouse from any responsibility 
whatsoever for the safe-keeping of the goods.' 

"The rule can not be approved in the form proposed by the carriers. In lieu 
thereof, we are of the opinion that a rule phrased as follows would be just and 
reasonable : 

"Property not removed by the party entitled to receive it within the free time allowed by 
tariffs lawfully on file (such free time to be computed as therein provided), after notice of the 
arrival of the property at destination or at the port of export (if intended for export) has been 
duly sent or given, and after placement of the property for delivery at destination has been 
made, may be kept in vessel, ear, depot, warehouse or place of delivery of the carrier, subject 
to the tariff charge for storage and to carrier's responsibility as warehouseman, only, or, at the 
option of the carrier, may be stored in a public or licensed warehouse at the place of delivery 
or other available place, at the cost of the owner, and there held without liability on the part 
of the carrier, and subject to a lien for all freight and other lawful charges, including a reason- 
able charge for storage. 

"Section Jf, clause 9, receipt or delivery of property at private or other sidings 
wharves, landings, etc. — Section 5 of the present uniform bill of lading provides: 

"Property destined to or taken from a station, wharf, or landing at which there is no regu- 
larly appointed agent shall be entirely at the risk of owner after unloaded from cars or vessels 
or until loaded into cars or ve&sels, and when received from or delivered on private or other 
sidings, wharves, or landings shall be at the owner's risk until the cars are attached to and 
after they are detached from trains. 

"A similar provision at present incorporated in the revised standard form of bill 
of lading and constituting clause 9 of section 4 of the proposed bill; reads as follows : 

"Property destined to or taken from a station, wharf, or landing at which there is no 
regularly appointed freight agent shall be entirely at the risk of owner after unloaded from cars 
or vessels or until loaded into cars or vessels, and, except in case of carrier's negligence, when 
received from or delivered on private or other sidings or on such wharves or landings shall Be 
at owner's risTc until the cars are. attached to and after they are detached from trains or un- 
loaded into and after unloaded from vessel. 

"The shippers propose the elimination without substitution of that portion of the 
clause printed in italics above. 

"The practical effect of that part of this provision to which objection is made is 
to relieve the carrier of all liability, except for its own negligence (for which it would 
be liable in any event), for loss, damage, or injury caused by it or by any connecting 
carrier, to property received from or delivered on private or other sidings, wharves, or 
landings, occurring at any time When the property is not in a car actually attached 
to a train or actually in or on a vessel. 

"The carriers refer to the fact that a similar provision has long been carried in 
the uniform bill of lading and ask consideration of the testimony of their trafiB.c and 
claim officers, 'with the hope that it may be found possible to dispose of the matter 
so as to conserve all interests.' Evidently this precatory expression is prompted by 
the disposition of some of the shippers, evidenced during the course of the hearing, 
to accept a compromise provision. The carriers do not argue the question upon brief, 
but content themselves with the observation that some of the shippers seem to admit, 
by inference, that there are some sidings, other than private sidings, on which full 
common-carrier liability should not be imposed, and contend that there are almost 
numberless situations where all that can be required of carriers, with respect to 
property on sidings other than private sidings, is the exercise of ordinary care. 

"The shippers contend that this provision is not only unreasonable, but that it 
Is in open violation of the law; that by their attempt thus to limit their liability to 
that for negligence only, the carriers openly seek to do that which under the law they 
may not and can not do. Carload freight, when not received and delivered through 
the carrier's freight or warehouses or upon its docks, is commonly handled upon public 
team tracks of the carrier or private sidings of the shipper or consignee. It is urged 
that if a common carrier could limit its liability as proposed, it would, in effect, be 
liable as a common carrier only in respect of goods received at or delivered from its 
freight houses. 

"The carriers' proposal must be considered In the light of actual conditions and 
general practices obtaining where property is received and delivered at private or 
other sidings, and of the reasonableness and lawfulness of the proposed limitation. 
At almost every point in this country where freight Is received and delivered, carriers 
have so-called public team tracks at which carload freight is handled. They are 
owned by the carriers and are therefore comprehended within the phraseology, 'other 
sidings,' as used in the proposed clause in distinguishing them from private sidings 
owned or controlled by the shippers. Warehouses, elevators, mills, and other industries 
of shippers are often located upon side or spur tracks connecting with the carriers' 
main tracks. These side or spur tracks, generally devoted to the exclusive use of one 
or a few shippers, may be located upon the carriers' rights of way and owned by them, 
or they may be privately owned by the shippers. The circumstances and conditions 
of the use of these private tracks are generally similar to those of pubfic team tracks. 
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except, as stated, the use of the private tracks is generally restricted to one or a few 
shippers, and is not open to the general public. Public team tracks are indisputably 
part of the carriers' facilities for the receipt and delivery of freight. They are 
extensions of its terminal facilities and so, it seems, are private industrial tracks or 
spurs under certain conditions. Los Angeles Switching Case, 234 U. S. 294. 

"In the absence of statutory prohibition, the carriers might doubtless contract for 
limitation of their liability as proposed, but the shippers contend that it is unreasonable 
and unjustly discriminatory. Upon brief they urge: 

"The shipper whose freight is received or delivered upon a siding pays the same rate as 
the shipper whose freight Is received or delivered through the freight house. For the latter the 
carrier assumes liability from the time of delivery by the shipper to the carrier until the time 
of delivery by the carrier to the consignee ; for the former the carrier now proposes to limit his 
liability and give to the shipper whdse freight is received or delivered on sidings a lesser service 
and assume a lesser lability than is given to and assumed for the shipper whose freight Is 
received and delivered through the freight house. But to both the same rate is charged. Such 
a situation would create an unjust discrimination against the shipper whose freight Is either 
received or delivered upon a siding. That shipper Is entitled to the same degree of liability 
upon the part of the carrier as other shippers paying the same rate • • *. 

"The condition proposed by the carriers Is also unreasonable. As pointed out above the 
property In detached cars after delivery by the shipper or before delivery by the carrier is in the 
full possession of the carrier. The carrier's duty toward the property does not cease with the 
breaking up of trains and It begins before trains are assembled. During the entire course of 
transportation, which begins with the delivery of the shipment by the loading of It Into the 
car and ends with the delivery of the property by unloading it from the car, the carrier's liability 
should continue. The shippers have a right to demand such liability and the carriers have no 
reasonable ground for restricting it. 

"The carriers' proposal does not directly involve any of the mixed questions of 
law and fact as to when property has been delivered to a carrier and its liability as 
such begins. It is, in effect, a proposal to limit or defer the attachment of that degree 
of liability until the property, after having been received for transportation, and after 
having come into the custody and under the absolute dominion of the carrier, shall 
have come into a certain condition or position incidental to the actual transportation, 
i. e., until it is loaded into a vessel, or until the car in which it is loaded shall have 
been attached to a train. 

"So, in respect of shipments transported by a carrier for delivery to a consignee 
at destination, the proposal would terminate the carrier's liability, as such, even more 
abruptly and under even less justifiable circumstances than were discussed in a prior 
part of this report, in connection with the proposal in clause 3 of section 1, to limit the 
carrier's liability to that of warehouseman after 48 hours after notice of arrival of 
the property at destination had been duly sent or given. We say more abruptly because, 
under the proposal we are here considering, the carrier's liability would apparently be 
terminated as soon as a shipment had arrived and been set out of the train in the 
yards at the destination terminal — even before the giving of notice to the consignee. 

"Then, again, the shipper or consignee would apparently have to assume the 
risk even though, under the carrier's tariff, it might be entitled to 48 hours or more 
to remove or unload the prpoerty after the receipt of notice of arrival. Indeed, it is 
not clear how the proposal we are here considering can be reconciled with some of the 
other proposals of the carriers that yfe have heretofore considered and discussed, 
relative to the transition of the carrier's liability from that of an insurer to warehouse- 
man. The liability of a railroad company as a common carrier continues after the 
arrival of the goods in a freight yard at the city of their destination until they have 
been placed at the disposal of the consignee, though the bill of lading provides that 
the carrier shall not be liable after the arrival of the goods at their destination. 
LAverpool & L. & G. Ins. Co. v. McNeill, 89 Fed. 131. Notwithstanding such a provision 
in the bill of lading, public policy has been held to so modify the contract as to give 
the consignee a reasonable time within which to remove the goods after arrival before 
the carrier's liability as such ceases. Tallassee Falls Mfg. Go. v. Western Ry. of 
Alabama, 128 Ala. 167. 

"It seems scarcely necessary to discuss the merits of this proposed limitation 
further, nor, in the view that we take of the matter, is it necessary to consider whether 
or not it would be in violation of the Cummins amendment. We think the proposal 
Indefensible. The law affords sufl[icient protection to the carrier in the almost number- 
less variety of circumstances in which the application of such a limitation in the bill 
of lading might be invoked. We therefore find that the proposal expressed in italics 
Is and would be unreasonable and should be omitted. 

"Section 4, proposed new provision for notice to consignor and consignee in case 
of loss resulting in nondelivery and to the consignor in the case of goods refused or 
unclaimed at destination. — The shippers propose the incorporation in section 4 of the 
bill of lading of a new rule providing for notice to the consignor and consignee in case 
of loss resulting in nondelivery of the property, and to the consignor wheii shipments 
are refused or unclaimed at destination. The proposed clause reads as follows: 

"Where the said property provided for In this bill of lading is lost or destroyed, resulting 
In nondelivery of the shipment, the carrier or party In possession shall Immediately give notice 
thereof both to consignor and the consignee. If the property covered by this bill of lading is 
plainly marked with the name and address of the consignor, or If the carrier's agent at destina- 
tion has otherwise specific notice thereof in writing, and such property Is refused or unclaimed 
at destination, the carrier or party In possession thereof shall send notice of such refusal or 
nonclaim to the consignor within such time and by such means as may, in the circumstances, 
be reasonable. 

"The shippers advocate the incorporation of such a provision in the proposed bill, 
because, they say: (1) The observation of such a practice will tend to reduce losses to 
the shipping public; will obviate the necessity of tracing shipments, and diminish the 
number of claims; (2) that the proposed provision would be reasonable and requires 
merely the exercise of due diligence: (S) that it would work no hardship on the carriers, 
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because the consignor could, as a practical matter, be notified only where he had takei. 
the precaution to insure its being done or where the billing plainly indicated the name 
and address of the consignor; (^) that a similar rule was required to be established by 
the express companies and is to-day incorporated in the standard express receipt; (5) 
that a rule providing for notice to the consignor in case of loss or destruction of the 
property making delivery impossible would be reasonable, because in such a case knowl- 
edge of the fact would be solely in possession of the carrier and prompt notice to the 
consignor would frequently enable the shipper to minimize his loss and enable him 
promptly to comply with his contract by replacing the goods; (6) that a rule providing 
for notice to the consignor in case of goods refused or unclaimed at destination would 
often prevent the accrual of demurrage and storage charges which might amount to 
more than any profit that could be expected from the sale of the goods; moreover, the 
latter may deteriorate or the market price decline; (7) that what all parties should 
seek to do is to prescribe the best method, both for the carrier and the shipper, that 
■ivill expedite the transportation of property and limit or lessen the loss to any parties 
connected with the transaction; (8) that it is now almost a uniform practice for carri- 
ers to give notice, substantially as provided for in the clause suggested, and since it is 
to that extent now regarded by the carriers as good business practice it ought to be 
made obligatory. 

"The shippers point out that provisions of the bill of lading already agreed upon 
provide for notice to the consignor when nonperishable property is refused or unclaimed 
at destination, but that under this rule the notice to the consignor is one of intention 
to sell the property for charges after a certain length of time and that it Is not given 
promptly or within reasonable time; that the rules already agreed upon provide that 
where perishable property is refused at destination, or the consignee fails to receive it 
promptly, the carrier may, in its discretion, to prevent further deterioration, sell the 
same to the best advantage at private or public sale, and that If there Is sufficient time 
be sent to the consignor, in order that he may give disposition orders, if possible, but, 
the shippers insist, such notice will be sent to the consignor whether or not there is 
f.uflicient time to receive a reply giving such orders. 

"The shippers explain that the provision that notice may be given 'within such time 
and by such means as may, in the circumstances, be reasonable' means that the carrier 
shall be expected to make use of the telegraph in case of nondelivery of perishable 
property, which in many cases might make it practicable for the shipper to give, and 
the carrier to receive, disposition orders. They say, however, that the carrier should 
of course, in any event, be permitted to make disposition of perishable property, if nec- 
essary, without awaiting disposition orders. 

"The carriers seem to be disposed to dispute not so much the desirability of the end 
sought to be attained by the rule as the propriety of giving it, as they say, a 'bill of 
lading status.' Their testimony is to the effect that they are now exerting themselves 
to give notice to the consignor of property when it is lost or destroyed in a wreck, or 
v,'hen it is refused or unclaimed at destination. They contend, howevei-, that in the case 
of lost or astray shipments, it would be impracticable to give immediate notice to the 
consignor, because frequently shipments are mislaid or delayed in transit or go astray 
and subsequently turn up. Under the operation of Freight Claim Association rules car- 
riers diligently seek to trace lost or astray shipments and to give notice to the shipper 
or consignee, or both, as speedily as It Is practicable to do. They refer, upon brief, to a 
statement in an opinion of the Supreme Court in Georgia, Fla. & Ala. Ry. v. Blish, 241 
U. S. 190, as aptly depicting the circumstances under which carriers necessarily oper- 
ate, viz., that 'the transactions of a railroad company are multitudinous and are carried 
on through numerous employees of various grades. Ordinarily the managing oflicers, 
and those responsible for the settlement and contest of claims, would be without actual 
knowledge of the facts of a particular transaction.' The carriers also cite the case of 
Kelioe & Co. v. N.. C. & St. L. Ry. Co., 14 I. C. C. 555, as one in which the Commission, 
having under consideration a claim by the complainant that the delivering carrier 
should telegraph the consignor in the event of a shipment refused by consignee, or 
which could not be delivered because the consignee could not be found, declined to 
impose upon the carrier the duty of sending a telegraphic notice to the consignor. 

"The proposed rule, which contemplates imposing upon the carrier two affirmative 
duties, viz: (1) notice in case of loss or destruction of property, (S) notice in case of 
refusal or failure of consignee to claim property at destination, has no bearing upon 
the degree of the carrier's liability, which is, dependent upon the circumstances here- 
tofore discussed, either that of an insurer or warehouseman. There is no suggestion 
that the incorporation of the proposed rule In the bill of lading, or its omission there- 
from, will either limit or enlarge the carrier's liability under the common law or the 
statute. The duty of railroads in respect to the delivery of property, it m^y be noted, 
i.^, different from that of express companies. By custom, usage, and upon grounds of 
impracticability, the old common-law obligation of carriers to make personal delivery 
to the consignee is no longer applicable to railroads; it is different, however, with 
express companies which are, by. general custom at least in cities and larger towns, 
obligated to make personal delivery within defined territorial limits. 

"At common law, 'the duty to give notice to the consignor or owner of the goods, 
in case of their refusal by the consignee, or when he is absent or can not be found, can 
arise only when the carrier Is required to make personal delivery or to give notice to 
the consignor of their arrival. It has no application to railroad companies when they 
are only required to deposit the goods In their warehouses to await the call of the 
consignee without notice to him. * * * The failure as warehouseman to give such 
notice would not be such negligence as to make them liable in that character for any 
loss which might be thereby occasioned.' 2 Hutcli, Carr, (3d Ed.), § 725, citing Mer- 
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Chants', etc., Co. v. Hallock, 64 111. 284; Weed v. Barney, 45 N. Y. 344. But It is differ- 
ent, it seems, in jurisdictions where the giving of notice of arrival to the consignee 
is required, for there, according to what appears to be the better authority, the con- 
signor should be notified. Under the Carmack amendment the initial carrier is liable 
for any loss or damage resulting from the failure of the final carrier to notify the 
consignee of the arrival of the goods at destination, and for its failure, on the con- 
signee's refusing to accept them, to store the goods for the account of the shipper or 
to exercise proper care in holding them for him. American Merchants' Union Exp. 
Go. V. Wolf, 79 111. 430; N., C. & St. L Ry. Co. v. Drey fuss-Weil Co.. 150 Ky. 333. 

"We perceive many difficulties in the practical application of a hard and fast rule 
of the character proposed by the shippers. Goods frequently go astray for a long time, 
and afterwards turn up; packages are sometimes marked in such a careless manner 
as not to be readily identified with the description in the billing. In such cases, it 
would be practically impossible for the carrier to comply with the strict letter of the 
proposed rule to give immediate notice. The only circumstances in which the carrier 
could give immediate notice of loss or damage would seem to be, as testified to by 
carriers' witnesses, in case of wreck, and it is now the practice, at least of many of 
the carriers, to give such notice. With respect to the second sentence of the proposed 
rule, others in the bill of lading already agreed upon provide for notice in the manner 
and under the circumstances therein defined. Moreover, the carriers now have a gen- 
eral custom, as testimony shows, of giving notice to the consignor in the event the 
property Is refused or not claimed at destination. It is a matter of knowledge to the 
Commission, that under the Freight Claim Association rules and practices, carriers 
have greatly improved their services in this respect. It is undoubtedly to the mutual 
interest of the carrier and shipper that such notices should be given, but we have no 
reason to believe that the carriers fall, in the general conduct of their business, to 
exercise due diligence and observe good business methods in respect to the giving 
of such notices. We see no reason, therefore, for incorporating a rule in the bill of 
lading of the character proposed and do not approve it. 

"Section 7, clause 2. liability for payment of freight charges. — This clause in. the 
proposed bill reads: 

"The consignor shall be liable for the freight and all otlier lawful charges, except that if 
the consignor stipulates, by signature, in the space pi-ovided for that purpose on the face of this 
bill of lading that the carriers shall not make delivery without requiring payment of such 
charges and the carrier, contrary to such stipulation, shall make delivery without requiring such 
payment, the consignor shall not be liable for such charges. 

"The parties are in agreement upon the phraseology of this section, except in 
respect to one part of it which appears to be regarded as important. The shippers pro- 
pose that there be inserted in the bill, immediately following the words, 'face of this 
bill of lading,' the additional words, 'or in a written order of reconsignment.' The 
carriers earnestly object to the shippers' proposal. 

"A primary right of the carrier in the conduct of its business is that of reasonable 
compensation for the service rendered by it, and it is entitled to assure itself of such 
compensation by demanding it in advance. In ordinary commercial practice, however, 
the carrier waives its right to prepayment of charges and looks to the consignee for 
the same, its claim being secured by a lien upon the goods. There is a presumption, 
when goods are transported without exaction of charges in advance, that the consignee 
is liable for the same a^s the owner of the goods and that the carrier may look to him 
for payment. This, however, is a rebuttable presumption. The consignor, being the 
one with whom the contract of transportation is made, is originally liable for the 
carrier's charges and unless he is specifically exempted by the provisions of the bill of 
lading, or unless the goods are received and transported under such circumstances as 
to clearly indicate an exemption for him, the carrier is entitled to look to the con- 
signor for his charges. In order to secure exemption from liability for the freight 
charges in case the shipment is delivered to the consignee without the collection of 
such charges, the consignor is required to append his signature to the following state- 
ment in a space on the face of the bill of lading provided for that purpose: 'The carrier 
shall not make delivery of this shipment without payment of freight and other lawful 
charges.' 

"The shipper's desire that the consignor's stipulation in the bill of lading for 
exemption from liability for freight charges be carried over to 'a written order of 
reconsignment' is based upon several reasons. It is urged, upon brief, that 'it often 
happens that upon reconsignment the new consignee will be one in whom the consignor 
does not have the same degree of confidence that he had in the original consignee.' It 
is urged, also, that when an order of reconsignment is made, the bill of lading accom- 
panying the shipment must be located and changed and that 'when such change is 
made in the bill of lading it will require little additional effort to make the necessary 
notation to the effect that delivery shall not be made without requiring the payment 
of the charges.' It is further urged that to omit a provision of this kind from the 
bill of lading will prevent the shippers enjoying a large measure of the protection 
carried by section 7. against bills for overcharges or for freight charges not paid by 
parties who, at the time the freight was received, were amply able to pay the charges 
thereon. 

"The carriers object to the insertion of this provision in the bill of lading upon 
the grounds — 

that it is unreasonable to expect the carriers to attach to the very valuable privilege of recon- 
signment already sufficiently burdensome to them, an incident which would certainly produce 
complications and losses. In the first place, the provisions, if amended, could have but a partial 
and uncertain application to reconsigned shipments, inasmuch as shipments are so frequently 
reconsigned without a written order by the original consignor. It could not be given a general 
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application -without a Universal tariff prohibition of reconslenment in any Instance whatever, 
except upon the actual written order o£ the consignor. In the second place, a carrier, touching 
the important matter of the payment and collection of freight charges— a matter which relates 
to the paramount purpose of the act to regulate commerce itself— should be permitted to rely 
upon the bill of lading issued when the transaction is initiated, and not compelled to observe 
instructions which would often be hastily and inaccurately transmitted while the shipment is 
en route. In the third place, it is much easier for a consignor to take the onus at the Outset 
of determining whether he will assume and continue to bear the common-law liability for the 
payment of the freight charges, or the qualifled liability which will accrue under the provision 
conceded by. the carriers, than it is for a carrier to guard against the consequences of having 
an attempt made to change the liability status while the shipment is being transported. 

"We do not regard the shippers' proposal favorably. Its effect would be to Impose 
upon the carrier's additional risk and responsibility, not in respect of any common-law 
or statutory duty of transvortation, but in respect of the security of compensation for 
its services. The end desired by the shippers has to do with the convenience and 
security of their oftentimes speculative and impromptu commercial transactions. The 
business of the carrier is to furnish transportation. Its legal obligations are confined 
to transportation and the duties incident thereto. It is not obligated to assume risks 
for the convenience of the consignor which have no direct relationship to its service 
of transportation. 

"The Commission is not disposed to approve the laying upon carriers of duties 
or obligations extraneous to the service of transportation, except and unless to remove 
unlawful discriminations, and such are not shown to exist here. The suggestion of 
the shippers is, therefore, disapproved. 

"Section 9, clauses 1, S, 3, If 5, anA 6, limitations of liability of water carriers. — 
Section 9 of the bill as proposed by the carriers, and as revised subsequently to the 
Washington conferences, reads as follows: . 

"(I) Except in case of diversion from rail to water route, which is provided for in 
section 2 hereof, if all or any part of said property is carried by water over any part of said 
route, such water carriage shall be performed subject to the liabilities, limitations, and exemp- 
tions provided by statute and to the conditions contained in this bill of lading not inconsistent 
with statute or this section, and subject also to the conditions, except in the case of negligence 
on the part of the carrier or party in possession not provided by statute, that no such carrier 
or .party in possession shall be liable for any loss or damage resulting from fire, or for any loss 
or damage resulting from the perils of the lakes, seas, or other waters ; or from vermin, leakage, 
chafing, breakage, heat, cold, frost, wet, or change in weather, or by riots, strikes, stoppage of 
labor or threatened violence, or delay caused by stress of weather, or causes beyond the 
carriers control, explosion, bursting of boilers, breakage of shafts or any latent defect In hull, 
machinery or appurtenances, whether existing prior to, at the time of, or after sailing ; or 
unseaworthiness ; or from collision, stranding, or other accidents of navigation, or from pro- 
longation of the voyage. (2) And, when for any reason it is necessary, any vessel carrying any 
or all of the property herein described shall have the liberty to call at any port or ports, to tow 
and be towed to transfer, to transship, to lighter, to load and discharge goods at any time, and 
assist vessels in distress and to deviate for the purpose of saving life or property ; for docking 
and for repairs. (S) Such water carrier shall not be responsible for any loss or damage to 
property if it be necessary or is usual to carry such property upon deck. 

"(If) If the shipowner shall have complied with the provisions of section 3 of the Harter 
act, it is hereby agreed that the owners or consignees of the cat go shall contribute with the ship- 
owner in general average, and shall pay any salvage or special charges incurred, even though 
the necessity for the sacrifice or expenditure was brought about by fault in navigation or man- 
agement of the ship. 

"(5) If the property is being carried under a tariff which provides that any carrier or 
carriers party thereto shall be liable for loss from perils of the sea, then as to such carrier or 
carriers the provisions of this section shall be modified in accordance with the provisions of 
the tariff, which shall be treated as incorporated into the conditions of this bill of lading. 

"(6) The term 'water carriage' in this section shall not be construed as including light- 
erage across rivers or in lake or other harbors when performed by or on behalf of the rail 
carrier. 

"Some of the shippers ob.iect to the incorporation in the bill of any conditions 
stipulating or defining exemptions of water carriers. They propose the elimination of 
clauses 1 to 5, inclusive, and, further, that clause 6 shall then be changed to read: 

" 'The transportation of any property under the terms of this bill and by lighter, water, 
float, or car ferry, in or across rivers, harbors or lakes shall be deemed to be transportation 
by rail. 

Various other substitute clauses are suggested by other shippers who do not uncon- 
ditionally oppose the inclusion in the bill of any conditions relative to water carriage. 
The objections are predicated principally upon the proposition that water carriers are 
already permitted by specific enactments of Congress to limit their liability to such 
a liberal extent that further limitations should not be approved. Moreover, it is con- 
tended many of the limitations of their liability which the carriers seek to make 
through the incorporation in the bill of the clause quoted above would be in violation 
of the law and therefore null and void, and that the only possible effect to the shipper 
that could follow from their being printed in the bill would be to mislead the shipper 
and perhaps discourage or deter him from filing or insisting upon the payment of 
claims in which he might have a perfectly good cause of action. 

"Congress has enacted numerous statutes affecting the rights and liabilities of 
water carriers. The principal acts under which, or in view of which, the proposed con- 
ditions are apparently put forth, are the so-called fire act of March 3. 1851. 9 Stat. L., 
635; R. S., §§ 4282. 4283, which provides that the owner of a vessel shall not be liable 
for damage to goods caused by fire on such vessel 'unless such .fire is caused by the 
design or neglect of such owner'; and releasing the owners of vessels from all damage 
in excess of the value of the ship, and the freight then pending, except either by 
'privity or knowledge' on the part of the owners; and of the principal federal statute 
restricting the liability of water carriers, known as the Harter act, 27 Stat. L., 445; 
2 Supp. R. S., 81. 

"Conditions similar to those proposed have for some time been carried in the 
present uniform and revised standard forms of bills of lading. It frequently happens 
that a shipment moves by rail to a port, or place of transshipment by water, and is' 
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routed beyond via the line of a water carrier to final destination. In such cases both 
the shipper and the consignee may be far distant from the point of such transfer from 
rail to ship, and in a great majority of such cases it is impracticable to secure a sur- 
render of the railroad bill of lading at the point of transfer or to there make delivery 
to the consignee. As stated upon brief in behalf of the Pacific Coast Steamship 
Company — 

the result has been that such shipments have been carried by the water carrier subject to the 
conditions ; limitations of liability ; provided by the rail carrier's bill of lading — this although 
the water carrier's rate for the shipment is that provided for a port to port transportation that 
Is subject to the limitations of liability provided by its bills of lading for a strictly port to port 
transportation. That is, in such case the carrier assumes a greater liability for a shipment that 
so comes to it, from a rail carrier, than it does if the shipment originate at the point of such 
transfer. 

"As the water carriers' port-to-port rates are adjusted upon the basis of the lesser 
liability provided by its bill of lading, one result is, in effect, that the local shipper 
is discriminated against. 

"Section 1 of the act specifies: 

"That the provisions of this act shall apply • • ♦ to any common carrier or carriers en- 
gaged in the transportation of passengers or property wholly by railroad (or partly by railroad 
and partly by water when both are used under a common control, management, or arrangement 
for a continuous carriage or shipment), from one state or territory of the United States or the 
District of Columbia, to any other state or territory of the United States or the District of 
Columbia, or from one place in a territory to another place in the same territory, or from any 
place in the United States to an adjacent foreign country, etc. 

"By section 5 of the act, where the Commission has found that the operation by 
railroad, or other common carrier subject to the act, of any carrier by water not oper- 
ating throush the Panama Canal, is in the public interest and may be extended or 
continued beyond July 1, 1914, it is provided that: 

"In every case of such extension the rates, schedules, and practices of such water carrier 
shall be filed with the Interstate Commerce Commission and shall be subject to the act to 
regulate commerce and all amendments thereto in the same manner and to the same extent as 
is the railroad or other common carrier controlling such water carrier or interested in any 
manner in its operation. 

"By section 6 of the act it is further provided that: 

"When property may be or is transported from point to point in the United States by 
rail and water through the Panama Canal or otherwise, the transportation being by a common 
carrier or carriers, and not entirely within the limits of a single state, the Interstate Commerce 
Commission shall have jurisdiction of such transportation and of the carriers, both by rail and 
by water, which may or do engage in the same, in the following particulars, in addition to 
the jurisdiction given by the act to regulate commerce, as amended June eighteenth, nineteen 
hundred and ten : • • • (b) To establish through routes and maximum joint rates between 
and over such rail and water lines • • •. 

"These provisions of the act clearly bring water carriers within its operation and 
control when, and if, they participate in arrangements for continuous shipment and 
carriage. 

"The Cummins amendment requires any common carrier, railroad, or transporta- 
tion company subject to the provisions of the act, receiving property for transportation 
as defined therein, to issue a receipt or bill of lading therefor, and makes such carrier 
liable to the lawful holder thereof for the 'full actual loss, damage, or injury to such 
property caused by it or by any such common carrier, railroad, or transportation com- 
pany to which such property may be delivered or over whose line or lines such property 
may pass within the United States or within an adjacent foreign country when trans- 
ported on a through bill of lading,' etc. Many of the exemptions proposed to be incor- 
porated in this section for the benefit of carriers by water would be in direct violation 
of the provisions of the Cummins amendment which we construe as applying to such 
carriers when used in connection with a rail carrier under a common control, man- 
agement or arrangement for a continuous carriage or shipment. Carriers by water that 
are subject to the act, or that are willing to subject themselves to the act, by partici- 
pating in the transportation of interstate traffic under arrangements with a railroad for 
through and continuous carriage and shipment of goods, must accept and be bound by 
the provisions of the act, including the provisions of the Cummins amendment. In 
respect to liabilities of carriers. 

"The exemptions from liability which the respondents desire to incorporate Into 
the bill of lading solely on behalf of carriers by water, when they participate in trans- 
portation subject to the act, might be proper in respect of transportation from port to 
port, or to transportation of such other character as does not fall within the Cummins 
amendment. With such transportation we have nothing to do, but it is our opinion 
that, as applied to the transportation by a water carrier under an arrangement with 
a railroad for common control and continuous carriage or shipment, the proposed rule 
would be in contravention of the Cummins amendment and therefore null and void. 

"We can not approve its incorporation in the proposed uniform bill of lading. 

PART 2.— THE EXPORT BILL OF LADING. 

JTJBISDICTION OF THE COMMISSION. 

"This proceeding, so far as It involves an inquiry relative to export bills of lading 
and questions appertaining thereto, presents, in some respects, an original field of 
Investigation by the Commission, since no investigation directed specifically to that 
subject has been conducted heretofore by it. Questions relating to such bills have come 
Incidentally before the Commission in other cases, but usually upon questions involv- 
ing issues of undue preference or prejudice in the practices of the carriers. 
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"By reason of its peculiarities of form and substance the export bill stands some- 
what apart from the domestic and live stock bills. The Commission has no authority 
to require of carriers the issuance, as such, of joint through export bills on traffic 
destined to nonadjacent foreign countries, because it has no authority or jurisdiction 
over the carriers from the port of export and could not prescribe the conditions to be 
written into a bill of lading covering the transportation by such carriers, which condi- 
tions, of course, constitute an essential part of the contract for through transportation; 
but, as was said in Galveston Commercial Asso. v. A. T. & S. F. Ry. Co., 25 I. C. C. 216, 
this does not mean that the Commission may not, in a proper case, exercise its authority 
over the inland carrier to the port. While its authority over bills to nonadjacent 
foreign countries is, as already indicated, more limited and attaches more indirectly 
than in the case of bills covering domestic Interstate traffic, or traffic to an adjacent 
foreign country, it nevertheless does have authority over the rules, regulations, and 
practices, of inland carriers subject to the act, when, and if, they join in through bills 
of lading to nonadjacent foreign countries, and it requires such rules and regulations 
to be published and filed. (Conference Ruling No. 378.) 

"The transportation of traffic from an inland point to a port of export, for export, 
is subject to all the provisions of section 1 of the act. This is true even when the 
transportation to the port is performed wholly within the confines of the state in 
which it originates and whether the traffic be carried on local or on through bills of 
lading. Red River Oil Co. v. T. & P. Ry. Co.. 23 I. C. C. 438 ; Texas S Pac. Ry. Co. v. 
Bailroad Com'n of Louisiana, 183 Fed., 1005; So. Pac. Terminal Co. v. Int. Comm. Comm., 
219 U. S., 498. Not all the provisions of the act, however, are applicable to export 
traffic. The Carmack amendment, as we have seen, applied only to transportation 
'from a point in one state to a point in another state,' but the provisions of the Cum- 
mins amendments include 'transportation from a point in one state or territory or 
the District of Columbia to a point in another state, territory. District of Columbia, or 
from any point in the United States to a point in an adjacent foreign country shall 
issue a receipt or bill of lading therefor.' 

"The principal differences between the carriers and the shippers with respect 
to the terms and conditions which should, or should not, be incorporated in the export 
bill seem to arise (1) from the question whether or not the Carmack and Cummins 
amendments apply to traffic to a nonadjacent foreign country, (2) whether the rail 
carrier in delivering at its terminus, or at the end of its haul, may be treated as 
delivering to a consignee or his agent, or must be treated as delivering to a con- 
necting carrier. 

"The Cummins amendment is of comparatively recent enactment and our atten- 
tion has not been directed to any judicial decisions in respect of its provisions that 
point the way to a determination of the question whether or not it applies to foreign 
commerce to a nonadjacent foreign country. On the other hand, the application of 
the Carmack amendment has been considered in a number of cases and it is in the 
light of these decisions that we must consider the similar questions relative to the 
effect and application of the Cummins amendment. In Hotiston East & West Texas Ry. 
Co. V. Inman. Akers & Inman. 63 Tex. Civ. App., 556, involving the question of the 
application of the Carmack amendment to a shipment of cotton from a point in Texas 
to a port in Germany, the court having occasion to consider the language of the amend- 
ment and to construe the meaning of the word 'state' held: 

" 'This language is clear and unambiguous, and the prohibition against the right of a con- 
necting carrier to limit its liability to loss or damage occurring on its own line is only appli- 
cable when the shipment is from "a point in one state to a point in another state." The use of 
this language excludes the idea that Congress intended to prohibit such contracts when the 
shipment was to a foreign country, 

" 'The word "state," as used in the constitution of the United States, has been uniformly 
construed to mean a constituent member or part of the federal Union having an independent 
local governmental organization, but as used in the statutes and treaties of the United States it 
has been construed to include territories of the United States, and also foreign countries or 
states when such construction fs required by the context of the act or instrument, and is neces- 
sary to effectuate its evident purpose. * * • 

" "We think it clear from an examination of the entire act that the word 'state' as used 
in the amendment in question, was used in its limited constitutional sense and was intended to 
mean a state of the federal Union. Other portions of the act are expressly m.ade applicable to 
shipments from "any state or territory or the District of Columbia to any other state, territory 
or District of Columbia, or to any foreign country," showing that Congress did not understand 
or intend that the word "state," as used in the amendment, should include a foreign state or 
country, as well as a state of the Union.' 

"In J. H. Hamlen & Sons Co. v. Illinois Cent. R. Co., 212 Fed., 324, which was an 
action growing out of a transaction in which export bills of lading had been issued to 
cover shipments from a point in the United States to Buenos Aires, Argentine Republic 
through the port of New Orleans, the court said at page 326: 

" 'The bills of lading expressly provide that the canier issuing the same only issued them 
on its own behalf over its own lines, and as agent for the connecting lines, without a joint, but 
several, liability, and as the Carmack amendment applies only to transportation between the 
states and not to foreign countries, the defendant is clearly not liable under the bill of lading, 
even if it had been the initial carrier which had issued the bill of lading which it was 
not, » » •.' 

"In its report in The Cummins Amendment, supra, page 693, the Commission held 
that the Cummins amendment did not apply to export and import shipments to and 
from foreign countries not adjacent to the United States for the reason that — 
while specifically stating that its terms shall apply to property received for transportation from 
certain points to certain other points, it makes no reference to shipments from a point in the 
United Sta,tes to a point in a nonadjacent foreign country, or from a nonadjacent foreign coun- 
try to a point in the United States. 

"In Bnmswick-Balke-Collenrler Co. v. T.. S. <£■ M. Ry. Co.. 44 I. C. C, 598, 600, prop- 
erty, which was delivered to the initial carrier for transportation from Muskegon, 
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Mich., to Mexico City, Mexico, via inland carrier to New Orleans, thence via steamer 
to Vera Cruz, Mexico, was damaged by fire after loading on the steamer at New Orleans 
and before it left the dock. The Commission, having occasion to consider whether or ■ 
not the Cummins amendment was applicable to the shipment, referred to the fact that 
the Carmack amendment mentioned onlv transportation 'from a point in one state to 
a point in another state,' and said: 

" 'This provision was extended by the Cummins amendment, effective June 2, 1915, so as to 
include and apply to property received for transportation 'from any point in the United States 
to a point in an adjacent foreign country.' 

• "* » « While it is true that this shipment moved from a point in one state to a point 
in another state of the United States in reaching the port of export its essential character was 
that of 'foreign commerce,' or ■property received for transportation to an adjacent foreign country 
and that Congress did not regard the Carmack amendment as applicable to such shipments may 
be inferred from the act above indicated that the provisions of that amendment were extended 
by the Cummins amendment to specifically apply to commerce to an adjacent foreign country.' 

"Applying the rationale of these cases to the question before us, it seems evident 
that it was not the intention of Congress to make the Cummins amendment applicable 
to traffic to a nonadjacent foreign country. There is a clear distinction between 'inter- 
state' and 'foreign' commerce in the wording of the act throughout, and in the defini- 
tions of the courts in construing these terms, whether or not the cases arise under the 
act to regulate commerce. Transportation in interstate commerce, as used in the act, 
means the transportation of commodities between, or among, the states, territories, etc. 
Transportation in foreign commerce, as used in the act, means the transportation of 
commodities between a point in the United States and a point in a foreign country. 

"The deduction seems clear and inevitable that transportation from a point in 
the United States to a point in a nonadjacent foreign country can not be brought within 
the specification of the Cummins amendment of commerce 'from a point in one state 
or territory or the District of Columbia to a point in another state, territory. District 
of Columbia, or from any point in the United States to a point in an adjacent foreign 
country.' For obvious reasons, not necessary to enlarge upon, it seems equally clear 
that commerce from a point in the United States to a point in a nonadjacent foreign 
country moving wholly intrastate from the point of shipment to a port of export is not 
within the purview of the amendment. This interpretation is supported by the hold- 
ings of the courts in St. houi.-s, I. Mt. .* So. Ei/. Cn. v. Starbird. 243 U. S., 592, and 
Aldrich v. Atlantic Coast Line B. Co., 104 S. C, 364. 

NATURE AND FUNCTIONS OV THE EXPORT HII.I. OF LADINO. 

"Considered as a receipt for the goods the export bill is substantially similar to 
(he domestic bill. As a contract to transnort, however, it has many points of difference. 
The undertaking with respect to transporting the property is that it is — 
to be carried to the port (A) of * • *, and thence by to the foreign port 

(B) * * *, and to be there delivered in like good order and condition as above 

consigned, or to consignee's assigns, or to another carrier on the route to destination, if con- 
consigned beyond said port (B), * * '. 

"In consideration of the rate of freight herein named, it is hereby mutually agreed by 
each carrier, severally but not jointly, that the service to be performed by it hereunder shall be 
subject to the conditions not prohibited by law, whether printed or written, herein contained, 
which are hereby agreed to by the shipper and by him accepted for himself and his assigns. 

"The form of signature on the proposed bill specifies that the agent for the car- 
riers signs on behalf of them severally, but not jointly. The form also provides for 
signature by the shipper, or his agent; the declaration on behalf of the shipper being 
that 'I (we) accept all the conditions of this bill of lading.' 

"The shippers object not only to the proposal that the carriers shall be bound 
only severally, and not jointly, but also to the unconditional acceptance of all the 
conditions to which they are asked to subscribe. The through export bill of lading is 
not regarded by the Commission as a .ioint contract or undertaking for the through 
carriage of property from an interior point in this country to a foreign port, but merely 
as an instrument combining, for the convenience of the shipper, the separate and several 
contracts of the rail carriers to the American port and the ocean carrier beyond. Neic 
York Produce ExcJiange v. B. & 0. R. R. Co.. 46 I. C. C, 666, 670. It must clearly 
separate the liability of the rail and ocean carriers and show the published rate of 
the inland carrier. The publication of such rate does not in any manner limit the 
very valuable privilege of through billing. Cosmopolitav fHiipping Co. v. Baml)urg- 
Amcr. Packet Co., 13 I. C. C, 266, 281. 

"The advantages of the through export bill to the shipper are important. Being 
a bill for through transportation, more favorable demurrage rules apply at the port 
than apply on domestic traffic. Moreover, if export traffic were moved to the port under 
a domestic bill of lading, the shipper would be obliged to take out a ship's bill ot 
lading. This would often be a great disadvantage in financing his operations, for he 
could not draw a draft against his foreign customer until he had .gotten his ship's 
bill of lading, whereas the through export bill may be negotiated immediately, as is 
the common custom. 

"In discussing the proposed export bill it is necessary, therefore, to keep in 
mind the limitations referred to. and also the advantages to the shipper and the 
commerce of the country in tiaving a negotiable form of export bill. 

CONDITIONS OF THE EXPORT Blli OF L^VDING. 

"The proposed bill contains the general condition that 'any alteration, addition 
or erasure herein which shall be made without an indorsement hereon signed by the 
agent of the carrier issuing this bill of lading shall be without effect, and this bill 
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of lading shall be enforceable according to its original tenor.' This provision, concern- 
ing which there is no controversy, is in accordance with the provisions of section 
13 of the bills of lading act. 

"Section 1, clause 2, difference in elevator weights. — By this section it is pro- 
vided that the carrier shall not be liable for 'differences in the weights of grain, seed, 
or other commodities caused by * * * or discrepancies in elevator weights.' This 
provision is identical with that proposed in the domestic bill and considered ante. The 
reasons which, in our judgment, required the condemnation of the rule there apply 
here, and it will be eliminated from the form to be approved by us. 

"Section 1, clause S, Uaiility of carrier a^ insurer and warehouseman for loss, 
damage, or delay caused iy fire. — ^This provision, likewise identical with that in the 
domestic bill, reads: 

"For loss, damage or delay caused by Are occurring after forty-eight hours (exclusive of 
Sundays and legal holidays) after notice of the arrival of the property at the port of export has 
been duly sent or given, the carrier's liability shall be that of warehouseman only. 

"For reasons there stated the phraseology prescribed in the domestic bill, with 
such modification as is appropriate to export traffic, should be employed in the 
export bill. 

"Section 1, clause 5, transportation in open cars. — ^This provision is identical with 
that proposed to be inserted in the domestic bill and which we there condemned. 
Although, for some reason, the provision in the export bill is not attacked as it was in 
the domestic bill, we conceive of no reason why it is any more defensible or justifiable 
here than in the domestic bill. 

"In part for the reasons stated in discussing its proposed insertion in the domestic 
bill, and further because we find that it would be unjust and unreasonable, it will be 
eliminated from the export bill." 

"Section 2, clauses 1 and 2, agency of issuing carrier — proposed exemption of par- 
ticipating carrier for liability for loss, damage, or injury to property not occurring on 
its own line. — These two clauses, which must be considered together, provide: 

"In issuing this bill of lading this company agrees to transport only over its own line 
and acts only as agent with respect to the portion of the route beyond its own line. 

"No carrier shall be liable for loss, daniage, or injury not occurring on its own road or 
its own water line or its portion of the through route, nor after said proprety has been delivered 
to the next carrier. 

"The declared purposes of this section is to limit the contract of the issuing 
carrier to its own line, and to provide that no participating carrier in the through route 
shall be liable for loss, damage, or injury not occurring on its own portion of the route, 
or after the property shall have been delivered to the next connecting carrier. The 
carriers' contention, as stated on brief, is that the provisions of the Cummins amend- 
ment have no application to shipments carried under this form of bill of lading, as 
it is not used on shipments to adjacent foreign countries. 

"Such a limitation if included in a bill of lading issued to cover a shipment to 
a point in an adjacent foreign country would be unlawful and void under the terms 
of the Cummins amendment. 

"The shippers object to the retention of this clause in the bill and propose that 
the entire section shall be eliminated. The proposal of the shippers goes beyond the 
necessities of the situation, however, for while the carrier may not make such a limi- 
tation in respect of interstate traffic within this country, nor in respect of traffic to an 
adjacent foreign country, it may, in respect of export traffic to nonadjacent foreign 
countries, still enjoy its common law right to contract for such a limitation of its 
liability. Congress has not sought to take this right from it. While the carrier is 
bound to issue to the shipper a bill of lading on a shipment destined 'from a point in 
the United States to a point in an adjacent foreign country,' the law does not say that, 
in form, such a bill of lading shall be an 'export' bill. We think, however, that the 
matter should be removed from the field of controversy by inserting, as a general 
condition of the bill of lading, supplementary to the one already referred to, the 
following: 

"This bill of lading is not to be used on traffic from a point In the United States destined 
to a. point in an adjacent foreign country. 

"Section 3, clause 1, transportation to 6e only with reasonable dispatch unless hy 
specific agreement indorsed on the bill. — Section 3, clause 1, reads as follows: 

"No carrier is bound to transport said property by any particular train or vessel, or In 
time for any particular market or otherwise than with reasonable dispatch unless by specific 
agreement indorsed hereon. 

"While no objection is raised to the provisions of this clause, we think that the 
reservation by the carriers of the right to grant expedited service by special agreement 
indorsed on the bill of lading, as contained in the words 'unless by specific agreement 
indorsed hereon' is objectionable. Thus it would be possible for certain favored 
shippers through special indorsements on their bills of lading to secure special and 
expeditious handling of their shipments, possibly to the undue prejudice and disad- 
vantage of their less favored competitors. 

"For this reason we are of the opinion these words should be eliminated. 

"Section 3, clause S, measure of carrier's liability for loss or damage. — ^The carriers 
propose the following: 

"The amount of any loss or damage for which any carrier is liable shall be computed on 
the basis of the value of the property (being the bona fide Invoice price, if any, to the consignee. 
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including' the freiglit oliarges, if paid) at tlie place and time of shipment under this bill of 
lading, unless a lower value has been represented in writing by the shipper or has been agreed 
upon or is determined by the classification or tariffs upon which the rate is based, in any of 
which events such lower value shall be the maximum amount to govern such computation 
whether or not such loss or damage occurs from negligence. 

"The shippers propose as a substitute for this provision the following: 

"The amount of any shortage (loss of property in whole or in part) for which any carrier 
becomes liable shall be computed at the value of the property at the place and time of shipment 
under this bill of lading, including freight charges, if paid ; unless a lower value has been 
agreed upon or is determined by the classification or tariff schedules upon which the rate is 
based, in either of which events such lower value shall be the maximum price to govern such 
computation. And for any damage or delay to property transported hereunder the amount 
shall be the loss sustained by the owner of the property by reason of said damage or delay. 

"It will be noted that the shippers' proposal differs from that of the carriers In 
only one material respeet, namely, that in the event of damage or delay to property 
the amount of liability 'shall be the loss sustained by the owner,' which at common law 
is computed on the basis of the value at point of destination. However, as we have 
noted, the provisions of the Cummins amendment apply only to such export shipments 
as are destined to 'a point in an adjacent foreign country.* To shipments destined to a 
nonadjacent foreign country the provisions of this amendment do not apply, and our 
jurisdiction over the issuance, form, and substance of bills of lading covering such 
shipments is limited to the provisions which govern the inland or coastwise transpor- 
tation to the port. It has been the practice of the carriers for many years to provide 
for the restriction of the amount of their liability to the value at point of origin in 
both their export and domestic bills of lading. They assert that the value at point 
of origin can be in most instances definitely and accurately determined, while the 
value at point of destination is often conjectural and inflated by anticipatory profits, 
involving frequent litigation in determining the measure of damages. We are of the 
opinion that the carriers' proposal in question is not shown to be unreasonable. How- 
ever, we believe that the words 'including loss or damage arising from delay' should 
be inserted after the word 'damage' in the first line thereof, so that the same would 
read as follows: 'The amount of any loss, damage, including loss or damage arising 
from delay, for which any carrier is liable, etc' 

"Section 5, clause 1, carrier's liaMlity as warehouseman after Ji8 hours. — The pur- 
pose of this provision is to effect, or secure, to the carrier the same exemption or 
limited liability at port (A) that is sought to be obtained by the proposal in a corre- 
sponding section of the domestic bill heretofore discussed. The only difference in 
phraseology is that which makes the proposed provision appropriate to transportation 
to a port of export instead of other destination. The shippers propose with respect to 
this provision, as they did with respect to the one in the domestic bill, that it be 
eliminated without substitution of any kind. 

"The theory upon which the shippers' objections to the condition here proposed 
are primarily founded is that the export bill is a joint and not several, contract 
on the part of the participating carriers for through transportation and that so 
regarded there can be no suspension or interruption of the transportation, and there- 
fore no period of time at the port when neither the inland nor ocean carrier 
assumes the liability of a carrier for the protection of the property, that is, that 
there can be no period of time during which both the inland and the ocean carrier 
may claim to be divested of liability other than that of warehouseman. But with 
this view we can not agree. The export bill is not a joint contract for through 
transportation from the inland point in this country to the foreign destination and 
the act to regulate commerce does not impose upon the carriers subject thereto 
any obligation to issue such a bill. The particular objections urged to the pro- 
posed condition are (1) that it tends to impair or destroy the negotiability of the 
bill; and, (2) (this is really Involved in and constitutes in part the basis for objection 
(1) just stated), that in the event of delay or inability to deliver the shipment to the 
ocean carrier within the free time allowed by the inland carriers' tariffs the shipment 
may become subject to storage and other port charges which can not be definitely known 
to the shipper at the time he makes his sale or shipment, and which the foreign 
customer refuses to assume or pay if his contract of purchase is made c. i. f. It is 
also urged that the proposed section would adversely affect the insurance policies of 
the shipper, or would force the shipper to take special insurance. Witnesses testified 
In support of these objections. 

"We have considered the subjects of free time allowances, storage, and other 
port charges in other cases. In Export Freight Free Time, 47 I. C. C. 162, decided 
November 12, 1917, we found that the carriers' proposal to reduce the free time 
allowed on export traflBc from 15 days to 5 days at the north Atlantic ports and 
from 10 days to 5 days at the Gulf ports was not justified but that under the circum- 
stances then existing the free time at the north Atlantic ports might reasonably be 
reduced to 10 days and at the Gulf ports to 7 days. In New York Produce Exchange 
V. B. 0. B. R. Co.. supra, decided October 1, 1917, we said with respect to the assess- 
ment of storage charges at the port of New York in cases where the time which 
elapsed between the arrival of an export shipment by rail and its delivery to the 
ocean carrier exceeded the free time allowance of 15 days that as a matter of law 
neither the rail nor the ocean carrier is liable for the storage charges at the port. 
And further, page G71: 

"The question whether such chrages should be assessed is squarely presented and has 
been fully and thoroughly briefed and argued in No. 4844. In the Matter of Bills of Lading. 
Without prejudice to any conclusion that may be announced in that case, we hold upon this 
record that the assessment of such charges has been justified. 
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"Neither upon the facts shown of record in this case, nor upon the arguments 
made thereon, can we find that the assessment of storage charges, as such, under 
reasonable regulations, is unjust or unlawful. 

"The proposed condition is, however, subject to this objection, that it under- 
takes to limit the carrier's liability to that of warehouseman only after 48 hours 
after its arrival at the port, and reserves the right, among other things, to remove 
it and store it in a public warehouse 'at the owner's risk.' For the reasons hereto- 
fore stated in connection with the domestic bill we must disapprove the proposed 
condition in these aspects. , 

"The record does not show that the operation of the condition objected to 
seriously impairs, much less destroys, the negotiability of the export bill of lading. 
As the law now stands, carriers can not be required to issue a through export bill 
of lading to the foreign destination binding jointly upon them and subjecting them to 
the same limitations that the law imposes upon them in respect of the issuance 
of domestic bills of lading applicable on interstate traffic and on traffic destined to 
adjacent foreign countries. , 

"We disapprove the condition as proposed, but we approve a condition reading 
as follows: 

"Property not removed by the exporting carrier, or the party entitled to receive it, within 
the free time allowed by tariffs lawfully on file (such free time to be computed as therein pro- 
vided), after notice of the arrival of the property at port (A) has been duly sent or given, and 
after placement of the property for delivery at port (A), or tender of the property for delivery 
upon order of the party entitled to receive it has been made, may be kept in vessel, car, depot, 
or place of delivery of the carrier or warehouse, subject to the tariff charge for storage and 
to the carrier's responsibility as warehouseman, only, or may be, at the option of the carrier, 
removed to and stored in a public or licensed warehouse at port (A), or other available place, 
at the cost of the owner, and there held without liability on the part of the carrier, and subject 
to a lien for all freight and other lawful charges, including a reasonable charge for storage. 

"Section 5, clause 2, receipt or delivery of property at private or other sidings, 
wharves, or landings. — "This clause, which is identical with a, corresponding clause 
of the domestic bill, heretofore discussed, reads, as follows: 

"Property destined to or taken from a station, wharf, or landing at which there is no 
regularly appointed freight agent, shall be entirely at risk of owner after unloaded from car.s 
or vessels or until loaded into cars or vessels and except in case of carrier's negligence, when 
received from or delivered on private or other sidings, or on such wharves or landing shall Be 
at owner's risk until the cars are attached to and after they are detached from trains, or until 
loaded into and after unloaded from vessels. 

"The shippers object to the portion of the condition printed in italics and 
propose that it be eliminated without substitution. There is nothing of record to 
indicate that the objectionable part of the condition stated above is any more reason- 
able or defensible when applied to export traffic than when applied to domestic 
traffic; It seems to require no further consideration and for reasons already stated 
in discussing its proposed inclusion in the domestic bill we find here, as there, 
that the proposal expressed in italics is and would be unreasonable and should be 
omitted from the bill. It is therefore disapproved. 

"Section 9, clauses 1, 2, 3, k, 5, and G, limitations of liability of water carriers. 
— Since, as we have already held herein, the Cummins amendment does not apply to 
transportation from a point in the United States to a point in a nonadjaeent foreign 
country, the carriers are not precluded from incorporating in the export bill of 
lading reasonable provisions applicable exclusively to water carriers. The shippers 
object to the incorporation of the proposed clause in the export bill upon the same 
grounds that they opposed its inclusion in the domestic bill. We need not repeat 
those arguments. , 

"We have given consideration to the conditions and stipulations proposed by 
the carriers and to the objections and counter stipulations proposed by the shippers. 
We are convinced that many of the stipulations in respect of the water carriers' 
exemption from liability proposed in their behalf are unreasonable and indefensible, 
and, in many instances, in violation of the law. The objections of the shippers 
are in many cases ill considered any equally unreasonable. We think that reasonable 
conditions and lawful limitations of liability may with propriety and advantage be 
incorporated in the export bill, and upon consideration thereof we find that the follow- 
ing would be just and reasonable: 

"Sec. 9. Except in case of diversion from rail to water route, as provided for in section 3 
hereof, if all or any part of said property is carried by water over any part of said route, 
such water carriage shall be performed subject to the liabilities, limitations, and exemption pro- 
vided by statute and to the conditions contained in this bill of lading not inconsistept there- 
with or with this section. 

"No such carrier by water shall be liable for any loss or damage resulting from any fire 
happening to or on board the vessel, or from explosion, bursting of boilers or breakage of shafts, 
unless caused by the design or neglect of such carrier. 

"If the owner shall have exercised due diligence in making the vessel in all respects sea- 
worthy and properly manned, equipped, and supplied, no such carrier shall be liable for any 
loss or damage resulting from the perils of the lakes, seas, or other waters, or from latent 
defects in hull, machinery, or appurtenances, whether existing prior to, at the time of, or after 
sailing, or from collision, stranding, or other accidents of navigation, or from prolongation of 
the voyage. And, when for any reason it is necessary, any vessel carrying any or all of the 
property herein described shall have the liberty to call at any port or ports, to tow and be 
towed, to transfer, transship, or lighter, to load and discharge goods at any time, and assist 
vessels in distress, to deviate for the purpose of saving liife or property, and for docking and 
repairs. Except in case of negligence, such carrier shall not be responsible for any loss or dam- 
age to property if it be necessary or is usual to carry the sa,me upon deck. 

"If the shipowner shall have complied with the provisions of section 3 of the Harter act 
it is hereby agreed that the owners or consignees of the cargo shall contribute with the ship- 
owner in general average, and shall pay any salvage or special charges properly incurred, even 
though the necessity for the .sacrifice or expenditure was brought about by fault in navigation 
or management of the ship. 
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"If the property is being carried under a tariff which provides that any carrier or carriers 
party thereto shall be liable for loss from perils of the sea, then as to such carrier or carriers 
the provisions of this section shall be modlfiea in accordance with the tariff provisions, which 
shall be regarded as incorporated into the conditions of this bill of lading. 

"The term 'water carriage' in this section shall not be construed as including lighterage 
in or across rivers, harbors, or lakes, when performed by or on behalf of rail carriers. 

"Section 10. clause 1, exemptions from liability for delay, and reduction of liability 
to that of warehouseman, tvhilc the property is waiting further conveyance. — Section 10, 
clause 1, as proposed by the carriers, reads as follows: 

"No carrier shall be liable for delay, nor in any respect other than a warehouseman, 
while the property awaits further conveyance, and, in case the whole or any part of the property 
specified herein be preventd by any cause from going from the port of export in the first vessel 
of the ocean line for which intended leaviing after arrival of such property at the said port, the 
carrier hereunder then in possession is at liberty to forward said property by succeeding vessel 
of said line, or, if deemed necessary, by any other vessel. 

"The shippers object to the words italicized above and suggest their elimination 
without any substitution in the place thereof. Their objection is based upon the 
theory that as an export shipment is a through shipment from an inland point of 
origin to a foreign destination, necessarily requiring transportation over a part of 
the route by a foreign carrier, the contract of carriage is a joint and indivisible one, 
instead of a separate and distinct contract on the part of each carrier participating 
in the transportation. However, as already stated, we are of the opinion that the 
provisions of the Carmack and Cummins amendments are Inapplicable to export 
shipments destined to points in nonadjacent foreign countries, and it is only by the 
provisions of these amendments that carriers are prohibited from restricting their 
liability for loss, damage, or injury not occurring on their respective separate lines. 
In the absence, therefore, of any statutory provision, a carrier is within its legal 
rights in contracting against liability for a delay not occurring on its own line not 
the result of its negligence, and, where proper tender of a shipment has been 
made to a connecting line, to reduce Its liability thereafter to that of a warehouse- 
man for the period such shipment is awaiting further transportation. We are of ihe 
opinion that the words in italics are not illegal, but they are unreasonable in that 
they are capable of an interpretation which would exempt all of the carriers from 
delay, however caused or wherever occurring. We find, therefore, that the following 
language should be adopted Instead of that proposed by the carriers: 

"No carrier shall be liable for delay not occurring on its own line, or the result of its 
negligence, nor in any respect other than as warehouseman, while the property awaits further 
conveyance after proper tender of delivery to the next connecting carrier has been made, and in 
case the whole or any part of the property specified herein be prevented by any cause from 
going from the port of export in the first vessel of the ocean line for which intended leaving 
after arrival of such property at the said port, the carrier hereunder then in possession is at 
liberty to forward said property by succeeding vessel of said line, or, if deemed necessary, by 
any other vessel. 

"Section 10. clause 2. termination of inland carrier's liability upon delivery made 
in accordance with existing n'rangements n't the port.. (A). — This clause reads as fol- 
lows: 

"This contract is executed and accomplished, a.nd all liability hereunder terminates upon 
the delivery of the said property to the exporting steamer, her master, agents, or servants or 
to the exporting steamship company, or subject to existing delirery arrangements, if any, on 
the pier usually used by the exporting steamer at the port of export, lohether or not the same 
may be the property of or used as a warehouse by the inland carrier also, and the inland freight 
and all other charges hereinbefore provided for shall be a first lien on the property, and shall 
be due and payable by the steamship company or vessel. 

"The shippers object to the provision stated in italics above, apparently on 
the theory that an interim might thereby be permitted during which no carrier would 
assume liability other than as a warehouseman. This does not necessarily follow. 
There are, of course, circumstances and conditions existing at some ports where 
there is necessarily an intermediary between the inland carrier and the ocean carrier. 
But the provision objected to relates to the local arrangement existing at some ports 
by which the inland carrier makes delivery to the ocean carrier and the latter 
accepts the shipment for further transportation. Obviously, when the inland carrier 
shall have made a proper delivery to the connecting ocean carrier, the former is 
relieved from and the latter assumes the carrier liability. Delivery by the inland 
carrier to the ocean carrier in accordance with the legal custom or usage of the port, 
or arrangement between them, imples acceptance of the goods by the ocean carrier. 
A case in point is that of ^Yasllburn-Crosby Co. v. Boston <(• A. R. B.. 180 Maes, 
where a railroad company's pier was jointly used by it and a steamship company 
with which it formed a connection. The steamship company by an existing arrange- 
ment used and occupied a part of the pier for the purpose of receiving freight de- 
posited upon it by the railroad company and intended for further transportation by 
the steamship line. It also appeared that the unloading of freight in such a manner 
was regarded by both companies as a delivery to the steamship company. A quantity 
of flour which the railroad company had unloaded on the pier to await transportation 
by the steamship company was destroyed by Jlre. Suit was brought against the rail- 
road company for its value, and the question was whether the facts showed a delivery. 
In deciding the question the court said: 

"If, then, as might have been found, it was understood in advance that as soon as goods 
were left upon the wharf by the railroad the steamship company was free to take them at its 
pleasure and that it was expected to take notice of their presence and to assume responsibility 
for them without more special notification, the deposit of the flour on the wharf was an actual 
delivery without more. 

"It was held therefore that a delivery had been shown and that the railroad com- 
pany was not liable. It by no means follows that the owner of the goods may not recover 
tor the loss from the connecting carrier to whom they had been constructively delivered. 
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He may pursue another in whom was the last actual possession. But 11, as between 
the carriers themselves, the one to whom delivery has been constructively made for 
further carriage is the responsible party, there is no reason why .that carrier should not 
be liable also to the owner of the goods. 1 Hutch. Carr. (.Sd Ed.), §138. 

"As we understand the law, the carriers may properly contract for the exemption 
contemplated in this clause. It does not appear from all the record that it is in any 
wise unreasonable and it is therefore approvetl, 

MISCELLANEOUS MATTERS. 

"At the inception of this proceeding and during its pendency, issue was made in 
respect to certain features of the negotiability or assignability of bills of lading. The 
enactment of the bills of lading act, 39 Stat. L., 538, comprehensively covers all these 
matters, we believe, and no disposition of them remains to be made in this report. 

"The question of time for filing claims and of notice of Intent to file claims pre- 
sented certain issues at the inception of the hearing. The Cummins amendment pro- 
vides that — 

"It shall be unlawful for any such common carrier to provide by rule, contract, regulation, 
or otherwise a shorter period for giving notice of claims than ninety days and for the filing 
of claims for a shorter period than four months, and for , the institution of suits than two years : 
Provided, however. That if the loss, damage, or injury complained of was due to delay or damage 
while being loaded or unloaded, or damaged in transit by carelessness or negligence, then no 
notice of claim nor filing of claim shall be required as condition precedent to recovery. 

"Since the proceeding was instituted the carriers, at the suggestion of the Commis- 
sion, have modified the rigor of their requirements in respect of such matters, and it Is 
now provided in the proposed domestic bill of lading that — 

"Except where the loss, damage, or injury complained of is due to delay or damage while 
being loaded or unloaded, or damaged in transit by carelessness or negligence, as conditions 
precedent to recovery, claims must be made in writing to the originating or delivering carrier 
within six months after delivery of the property (or In case of export traffic, within nine months 
after delivery at port of export), or In case of failure to make delivery, then within six months 
(or nine months in case of export traffic) after a reasonable time for delivery has elapsed ; 
and suits for loss, damage, or delay shall be instituted only within two years and one day 
after delivery of the property, or, in case of failure to make delivery, then within two years 
and one day after a reasonable time for delivery has elapsed. 

"The export bill provides that claims must be filed within nine months. 

"These seem to be reasonable provisions in respect to the time of filing claims and, 
so far as we are advised, they are not objected to by any of the shippers. There are now 
pending before the Commission formal complaints in two cases. Price & Co. v. A., T. d 
B. F. Ry. Co., No. 8369, and Blackiiirn & Co. v. A. A. R. R. Co., No. 8607, that were heard, 
briefed, and argued in conjunction with this proceeding. They involve certain Issues 
with respect to transactions occurring before the carriers established the more liberal 
rules as to time. They will be disposed of in a separate report, and what is here said 
should be understood to be without prejudice to the disposition of those cases or any 
questions necessarily connected therewith. 

"As stated in an earlier part of this report, certain interests have advocated the 
prescribing of special forms of bills of lading for perishable products and for coal. We 
are not convinced, upon consideration of all the facts of record and the arguments made 
in advocacy of such bills, that they are essential. It is believed that the uniform bills 
prescribed will be adequate to care for any peculiar requirements of such traffic. 

"A uniform live stock contract will be prescribed in a supplemental report and order 
as soon as practicable after consideration of the record which has been more fully devel- 
oped through the medium of a further hearing had with that purpose in view. 

"The Commission has not undertaken to deal with all the multiplicity of suggestions 
that have been made by the parties during the course of the hearing. A great many of 
them can not properly be made the subject of conditions in the bill of lading. Many 
others are matters of carriers' practices which they should henceforth conform to the 
rulings herein so far as the latter are applicable. Still others are or will become ques- 
tions of Interpretation. 

"An appropriate order will be entered In connection with this report prescribing the 
forms of domestic and export bills of lading which we find would be just and reasonable 
to be used upon the lines of all common carriers subject to the act who, together with 
the Director General of Railroads, have been heretofore served with notice and by due 
process have been made parties respondent herein." 



2016-X. Form, op Uniform Express Receipt prescribed by the In- 
terstate Commerce Commission for use in interstate and 
foreign commerce. 

The following is a copy of the order of the Interstate Commerce 
Commission, issued April 2, 1917, prescribing the Uniform Express 
Eeceipt :^ 
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"SUPPLEMENTAL ORDER No. 18. 

"At a General Session of the INTERSTATE COMMERCE COMMISSION, held at its 
office in Washington, D. C, on the 2d day of April, A. D. 1917. 

No. 4198 

"IN THE MATTER OP EXPRESS RATES, PRACTICES, ACCOUNTS AND 

REVENUES. 

RELEASED RATES. 

"THE ADAMS EXPRESS COMPANY, AMERICAN EXPRESS COMPANY, CANADIAN 
EXPRESS COMPANY, DOMINION EXPRESS COMPANY, GREAT NORTHERN 
EXPRESS COMPANY, NATIONAL EXPRESS COMPANY, NEW YORK & BOSTON 
DESPATCH EXPRESS COMPAY, NORTHERN EXPRESS COMPANY, SOUTHERN 
EXPRESS COMPANY, WELLS FARGO & COMPANY, AND WESTERN EXPRESS 
COMPANY, REPONDENTS. 

"It appearing. That on October 10, 1916, the Commission entered upon an investiga- 
tion concerning the propriety of the issuance of an order authorizing the maintenance 
of express rates dependent upon the value declai-ed in writing by the shipper or agreed 
upon in writing as the released value of the property, and the Commission having, on 
the date hereof, made and filed a report containing its findings of fact and its conclu- 
sions thereon, which report is hereby referred to and made a part hereof: 

"It i.i ordered,. That the respondents be, and they are hereby, authorized to estab- 
lish, upon not less than 10 days' notice to the Interstate Commerce Commission and the 
general public, by filing and posting in the manner prescribed in section 6 of the act to 
regulate commerce, the following classification rules, to wit: 



"It is further ordered. That the said respondents be, and they are hereby authorized, 
upon like notice, to amend the form and terms and conditions of the uniform express 
receipt so that they will read as follows: 

ITNIFOUM EXPRESS BECEII'T. 

The company will not pay over $50, in case of loss, or 50 cents per pound, actual 
weight, for any shipment in excess of 100 pounds, unless a greater value is declared and 
charges for such greater value paid. 



.EXPRESS COMPANY. 



Non-negotiable receipt. 

191. . .. 

Received from subject to the classifications ana 

tariffs in effect on the date hereof 

, value herein declared by 

shipper to be Dollars. 

(See footnote.) 



Consigned to ,. , 

at Charges, 



Which the company agrees to carry upon the terms and conditions printed on the 
back hereof, to which the shipper agrees, and as evidence thereof accepts and signs this 
receipt. 



Shipper. For tlie company. 

Note. — The company's charge, except upon ordinary live stock, is dependent upon the 
value of the property, as declared or released by the shipper. If the shipper desires to release the 
value to $50 for any shipiment of 100 pounds or less, or not exceeding fifty cents per pound, 
actual weight, for any shipment in excess of 100 pounds, the value may be released by Insening 
"not exceeding J50," or "not exceeding fifty cents per pound," in which case the company's 
liabilitv Is limited to an amount not exceeding the value so declared or released. 
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TEKMS AND CONDITIONS. 

1. The provisions of this receipt shall inure to the benefit of and be binding upon 
the consignor, the consignee, and all carriers handling this shipment, and shall apply to 
any reconsignment, or return thereof. 

2. In consideration of the rate charged for carrying said property, which is depend- 
ent upon the value thereof and is based upon an agreed valuation of not exceeding fifty 
clollars for any shipment of 100 pounds or less, and not exceeding fifty cents per pound, 
actual weight, for any shipment in excess of 100 pounds, unless a greater value Is 
declared at the time of shipment, the shipper agrees that the company shall not be 
liable in any event for more than fifty dollars for any shipment of 100 pounds or less, 
or for more than fifty cents per pound, actual weight, for any shipment weighing more 
than 100 pounds, unless a greater value is stated herein. Unless a greater value is 
declared and stated herein the shipper agrees that the value of the shipment is as last 
above set out and that the liability of the company shall in no event exceed such value. 

3. Unless caused by its own negligence or that of its agents, the company shall not 
be liable for — • 

a. Difference in weight or quantity caused by shrinkage, leakage, or evaporation. 

b. The death, injury, or escape of live freight. 

c. Loss of money, bullion, bonds, coupons, jewelry, precious stones, valuable 
papers, or other matter of extraordinary value, unless such articles are enumer- 
ated in the receipt. 

4. Unless caused in whole or in part by its own negligence or that of its agents, 
the company shall not be liable for loss, damage, or delay caused by — 

a. The act or default of the shipper or owner. 

b. The nature of the property, or defect or inherent vice therein. 

c. Improper or insufiicient packing, securing, or addressing. 

d. The act of God, public enemies, authority of law, quarantine, riots, strikes, 
perils of navigation, the hazards or dangers incident to a state of war, or occur- 
rence in customs warehouse. 

e. The examination by, or partial delivery to, the consignee of C. 0. D. ship- 
ments. 

f. Delivery under instructions of consignor or consignee at stations where there 
is no agent of the company after such shipments have been left at such stations. 

5. Packages containing fragile articles or articles consisting wholly or in part of 
glass must be so marked and be packed so as to insure safe transportation by express 
with ordinary care. 

6. When property is destined to a point at which no express company has an 
agency it should be marked with the name of the express station at which delivery will 
be accepted. If not so marked it will be carried to the express station nearest the 
destination point and arrival notice given consignee. 

7. Except where the loss, damage, or injury complained of is due to delay or dam- 
age while being loaded or unloaded, or damaged in transit by carelessness or negligence, 
as conditions precedent to recovery claims must be made in writing to the originating or 
delivering carrier within four months after delivery of the property or, in case of fail- 
ure to make delivery, then within four months after a reasonable time for delivery has 
elapsed; and suits for loss, damage, or delay shall be instituted only within two years 
and one day after delivery of the property or, in case of failure to make delivery, then 
within two years and one day after a reasonable time for delivery has elapsed.- 

8. If any C. O. D. is not paid within thirty days after notice of nondelivery has 
been mailed to the shipper the company may at its option return the property to the 
consignor. 

9. Free delivery will not be made at points where the company maintains no deliv- 
ery service; at points where delivery service is maintained free delivery will not be 
made at addresses, beyond the established and published delivery limits. 

SPECTAL ADDITIONAI. PROVISIONS AS TO SHIPMENTS FORWARDED FROM THE UNITED STATES TO 

PLACES IN FOREIGN COUNTRIES: 

10. If the destination specified in this receipt is In a foreign country, the property 
covered hereby shall, as to transit over ocean routes and by their foreign connections 
to such destination, be subject to all the terms and conditions of the receipts or bills 
of lading of ocean carriers as accepted by the company for the shipment, and of foreign 
carriers participating in the transportation, and as to such transit is accepted for trans- 
portation and delivery subject to the acts, ladings, laws, regulations, and customs of 
over-sea and foreign carriers, custodians, and governments, their employees and agents. 

11. The company shall not be liable for any loss, damage, or delay to said ship- 
ments over ocean routes and their foreign connections, the destination of which is in a 
foreign country, occurring outside the boundaries of the United States, which may be 
occasioned by any such acts, ladings, laws, regulations, or customs. 

12. It is hereby agreed that the property destined to such foreign Countries, and 
assessable with foreign governmental or customs duties, taxes, or charges, may be 
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stopped in transit at foreign ports, frontiers, or depositories, and there held pending 
examination, assessments, and payments, and such duties and charges, when advanced 
by the company, shall become a lien on the property. 

"And it is further ordered, That a copy of this order be served upon each of the 
parties to this proceeding. 

"By the Commission. 

fSeal) .George B. McGinty, 

Secretary." 

1. In the Matter of Express Receipts, Practices, Accounts, and Revenues, (1917), 43 
I. C. C. Rep. 510. 

2. In National Industrial TraflBc League v. American Railway Express Co., Director 
General, (1920), 58 I. C. C. Rep. 304, the Commission said: "In Decker d Sons v. 
Director General. 55 I. C. C, 453. substantially the same clause in the freight bill of 
lading was held not to prohibit the payment of meritorious claims after two years 
and one day, when filed with the carrier within the period required by another 
clause of the rule. Our conclusions in that case with respect to the provisions of 
the freight bill of lading are equally applicable to the similar provisions of the 
uniform express receipt here in issue, and we so find. We further find that the 
clause in question was unreasonable and unduly prejudicial in that it did not con- 
form substantially to the provisions heretofore found reasonable in Decker d Sons v. 
Director General, supra. 

"As to claims arising on and after the effective date of the applicable provisions 
of the Interstate Commerce Act the time within which suits may be instituted 
against the carrier is prescribed in paragraph (11), section 20. The defendant com- 
panies will be expected to incorporate in their tariffs and uniform express receipts 
the terms and conditions of that statute." 

2016-Y. Form of Uniform Live Stock Contract prescribed by the 
Interstate Commerce Commission for use in interstate 

AND foreign commerce. 

In the Mattpy of Bills of Lading (April U, 1919), 52 I. C. C. Rep. 
671, wherein the Commission prescribed uniform forms of domestic 
and export bills of lading the report on page 740 stated: "A uni- 
form live stock contract will be prescribed in a supplementarj' report 
and order as soon as practicable after consideration of the record 
which has been more fully developed through the medium of a further 
hearing had with that purpose in view. ' ' 

As explained in Sections 2016-W, 2016-Z, and 2020-B, the Com- 
mission's order in the above entitled case was enjoined by the Federal 
Court for the Southern District of New York in Alaska Steamship 
Co. V. United States. That case was appealed to the Supreme Court 
and in its decision, rendered May 17, 1920. the Supreme Court pointed 
out that the Transportation Act passed pending this appeal makes it 
evident that certain changes will be required in both forms of bills of 
lading prescribed by the Commission in order that they may conform 
to the requirements of the statute. In view of the foregoing bills of 
lading forms prescribed by the Commission were never put into use, 
and a supplemental report containing a live stock report referred to 
on page 740 of 52 I. C. C. Rep. was not issued.^ 

Consideration is now being given by the Commission to the mat- 
ter of preparing a new uniform bill of lading to meet the changes which 
have taken place in the law and it is expected that the Commission's 
report in that case will also contain a form of uniform live stock con- 
tract. However, the Commission is not in a position at this time to 
advise definitely when the Commission's report will be issued or what 
information such report may contain." 

1. Extract from letter from Interstate Commerce Commission, office of the Secretary, 
addressed to Traffic Law Service Corporation, dated July 22, 1921, file No. 690095. 

2. Ibid. 
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2016-Z. Legal status of poems of careieks' bills of lading and con- 
teacts of shipment pe0mtjl6ated in the consolidatbd 
Feeight Classification. 

In Consolidated Freight Classification No. 2, 1. C. C. No. 46, ef£e&- 
tive April 1, 1921, the carriers authorize the use of certain forms of 
hills of lading and contract of shipment in the Official, Western, and 
Southern Classification Territories. None of these forms have re- 
ceived the official sanction of the Interstate Commerce Commission and 
any provisions of such contracts which may be in contravention of the 
provisions of Section 20 of the Interstate Commerce Act would be 
unlawful and void, inasmuch as the "Carmack Amendment" and the 
"Cummins Amendment" to Section 20 of the Act made unlawful and 
void any provisions of the carriers ' contracts limiting liability or lim- 
iting the amount of recovery. 

The Uniform Bill of Lading for use in domestic and export traffic, 
the Uniform Express Receipt and the Uniform Live Stock Contract 
which have been prescribed, by the Interstate Commerce Commission 
are set forth in Sections 2016-W, 2016-X and 2016- Y, respectively, of 
'Traffic Law Service." These so-caUed "Uniform Bill of Lading," 
"Export Bill of Lading," and "Uniform Live Stock Contract" con- 
tained in the Consolidated Freight Classification No. 2, I. C. C. No. 
46, are not the forms which have been, prescribed by the. Interstate 
Commerce Commission. The carriers have not promulgated in their 
Classification or tariffs the forms of bills of lading and shipping con- 
tracts which have been prescribed by the Commission for the reasons 
set forth under the Sections of "Traffic Law Service" referred to. 

The order of the Interstate Commerce Commission in the pro- 
ceeding entitled In the Matter of Bills of Lading (1919). 52 I. C. C. 
Rep. 671, wherein it prescribed forms of imiform domestic and export 
bills of lading, was enjoined by the Federal Court for the Southern 
District of New York in AlasJca Steamship Co. v. United States (1915), 
259 Fed. Rep. 713. That case was appealed to the United States 
Supreme Court, and in its decision in United States v. Alaska Stea/m^ 
ship Co., rendered May 17, 1920, 243 U. S. 113, 40 Sup. Ct. Rep. 448, 
64 L. Ed. 808, the Supreme Court pointed out that the Transportation 
Act passed pending this appeal makes it evident that certain changes 
will be required in both forms of bills of lading prescribed by the Com- 
mission in order that they may conform to the requirements of the 
statute. In view of the foregoing the bills of lading forms prescribed 
by the Commission were never put into use. 

On December 13, 1920, the Commission issued the following mem- 
orandum to the press : 

"In response to numerous inquiries the Commission has advised 
that it will interpose no objection to the use by carriers in Official and 
Western Classification Territories of straight and order bills of 
lading with the following endorsement thereon : 

" 'This bill of lading is subject to the terms and conditions set forth in the uniform 
bill of lading as incorporated in Consolidated Freight Classification No. 1, supplements 
thereto, and reissues thereof; as fully as though printed thereon in full.'" 

The effect of such endorsement was to permit those shippers and 
carriers who had already adopted the forms of bills of lading pre- 
scribed by the Commission in 52 I. C. C. Rep. 671, and who had 
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acquired a supply of such forms to make use of such blanks, but modi- 
fying the terms and conditions so as to conform to the carriers' terms 
and conditions incorporated in the Consolidated Freight Classifica- 
tion No. 1 and reissues thereof. 

Consideration is now being given by the Commission to the matter 
of preparing a new uniform bill of lading to meet the changes which 
have taken place in the law by the Transportation Act of February 
28, 1920. However, the Commission is not in a position at this time to 
advise definitely when the Commission's report will be issued or what 
information such report may contain/ 

It should be noted, however, that the Consolidated Freight Classi- 
fication No. 2, I. C. C. No. 46, is filed by the carriers with numerous 
State public utilities commissions as authority for use on intrastate 
traffic in certain States. Therefore, the forms of biUs of lading and 
shipping contracts contained in such Consolidated Freight Classifica- 
tion govern intrastate traffic moving in those States where such Classi- 
fication has been adopted and prevails, in the absence, of course, of 
any State restrictions to the contrary. 

The Interstate Commerce Commission has plenary power under 
the Interstate Commerce Act to require carriers to estabUsh, observe, 
and enforce just and reasonable regulations and practices affecting 
the issuance, form, and substance of bills of lading. The Federal 
Government being supreme in this field by virtue of the enactment of 
Section 20 of the Interstate Commerce Act, its action in prescribing 
forms of biUs of lading and shipping contracts supersede all State 
action on this subject, and also all private contracts in contravention 
thereof. Therefore, any bills of lading or shipping contracts validly 
prescribed by the Interstate Commerce Commission in accordance 
with the terms of Section 20 of the Interstate Commerce Act govern 
all shipments in interstate and foreign commerce, regardless of the 
form of contract, receipt, or bill of lading which may be issued by the 
carrier, and regardless of whether any written contract is issued at 
aU. Any forms validly prescribed by the Interstate Commerce Com- 
mission supersede any of the carriers' forms which may be authorized 
in their tariffs or classifications which are at variance with the forms 
officially prescribed by the Commission. 



Uniform bills of laditvg adopted by carriers in Official and Western^ 

Classification Territories. 

The following are the forms of the Uniform BiUs of Lading, both 
"Straight or Not Negotiable Bill," and "Order Bill," which have 
been adopted by the carriers in the Official and Western Classification 
Territories, as authorized by the Consolidated Freight Classification." 
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'■Uniform Bill of Lading — Adopted by carriers in Official and Western Classification Territories." 

(To be Printed on "White" Paper) 

Company 



STRAIGHT BILL OF LADING— OKIGIlVAL—JfOT NEGOTIABLE 



Shipper's No.. 



Agent's No.. 



BBCEIVED, subject to the classifications and tariffs in effect on tlle date of issue of this Original Bill of Lading. 



(m^to.iV,".'.;,!"^,'.;!'.: ■. ."VV , "'^ property described below, in apparent good order, except as noted 

if?? ,,„*"" condition of contents of packages unknown), marked, consigned and destined as indicated below, which 
lr.„.h.,^?riL ^'^i *" ■?"? *" .its usual place of delivery at said destination, if on Its road otherwise to delivpr to 
n?,r «ll T .n„ JJ^m" "H.'" <« said deatmation. It is mutually agreed, as to each carrier of all or anv of said property 
nrnn.?ti ii,.,^ portiou of saul routs to desanation and as to each party at any time Interested m all or any of said 
he?rin ^n.»^L7^„„^'?"' *" be performed hereunder shall be subject to all the conditions, whether printed or written, 
nerein contamed (Including conditions on back hereof) and which are agreed to by tire shipper and accepted for himseU 



Tile Kate of Freight from. 



to 
















in Ct'i 


ts per 100 I.hs, 






IF Special 
per 




















IF Special 


IF 

..Times 

1st 


IF 

1st 

Class 


IF 

2d 

Class 


IP 
Bute 

25 


IF 

3d 

Class 


IP 

Bule 

26 


IF 

4th 
Class 


IP 
5th 
Class 


IP 
6th 
Class 


IF 

Class 

A 


IP 

Class 

B 


IF 

Class 

C 


IF 
Class 

D 


IF 

Class 

E 


per 































(Mail Address — Not for purposes of Delivery.) 



(ToDsigned to 

Destination State of 

Route Car Initial. 



.County of. 
...Car No.. 



No. 
Packages 



Description of Articles and Special Marks 



Weight 

(Subject to 
Correction) 



Class or 
Rate 



Check 
Column 



If charges are to be pre- 
paid, write or stamp \n-rc. "To 
he Prepaid." 



Keceived $ 

to apply in prepayment of the 
charges on the property de- 
scribed hereon. 

Agent or Cashier. 
Per 



(The signature here acknowl- 
edges only the amount pre- 
paid. ) 



I'lijirsfs Advanced. 



(This Bill of Lading is to be signed by the shipper and agent of the carrier issuing same.) 
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CONDITIONS. 



Sec. I. The carrier or party iu possession of any of the 
property herein described shall be liable for any loss thereof 
or damage thereto, except as hereinafter proTided. 

No can'ier or party in possession of any of the property 
herein described shall be liable for any loss thereof or 
damage thereto or delay caused by the act of God, the 
public enemy, quarantine, the authority of law, or the act 
or default of the shipper or owner, or for differences in the 
weights of grain, seed, or other commodities caused by 
natural shrilikage or discrepancies in elevator weights. For 
loss, damage, or delay caused by fire occurring after 
forty-eight hours (exclusive of legal holidays) after notice 
of the arrival of the property at destination or at port of 
export (if intended for export) has been duly sent or 
given, the carriers liability shall be that of warehouse- 
man only. Except in case of negligence of the carrier or 
party in possession (and the burden to prove freedom from 
such negligence shall be on the carrier or party in pos- 
session), the carrier or party in possession shall not be 
liable for loss, damage, or delay occurring while the prop- 
erty is stopped and lield in transit upon request of the 
shipper, owner or party entitled to make sucli request, or 
resulting from a defect or vice in the property or from 
riots or strikes. When in accordance with general custom, 
on account of the nature of tlie property, or when at the 
request of the shipper the property is transported in open 
cars, the carrier or party in possession (except in case 
of loss or damage by fire in which case tlie liability shall 
he the same as though the -property had been carried in 
closed cars) shall be liable only for negligence, and the 
burden to prove freedom from such negligence shall bo 
on the carrier or party in possession. 

■Sec. 2. No carrier is bound to transport said property 
by any particular train or vessel, or in time for any 
particular market, or oUierwise than with reasonable de- 
spatch, unless by specific agreement indorsed hereon. Every 
carrier shall have the right in case of physical necessity 
to forward said property by any railroad or route between 
the point of shipment and the point of destination; but 
if such diversion shall be from a rail to a water route the 
liability of the carrier shall be the same as though the 
entire carriage wore by rail. 

Claims must be made in writing to Uie originating or 
delivering carrier withm six months after delivery of the 
property (or in case of export traffic, witliin nine months 
after delivery at port of export) or. in case of failure to 
make delivery, then within six months (or nine months 
in case of export traffic) after a reasonable time for de- 
livery has elapsed: Provided that if the loss, damage or 
iaiury was due to delay or damage while being loaded or 
unloaded, or damaged in transit by carelessness or negli- 
gence, then no notice of claim nor filing of claims shall 
bo required as a condition precedent to recovery. Suits 
for loss, damage or injury shall be instituted not later than 
two years and one day after the day on which notice in 
writing is given by the carrier to tlie claimant that the 
carrier has disallowed the claim or any part or parts there- 
of, specified in tlie notice. Where claims for loss, damage 
or delay are not filed, or suits are not instituted thereon, 
in accordance with the foregoing provisions, the carrier will 
not be liable and such claims will not be paid. 

Any carrier or party liable on account of loss of or 
damage to any of said property shall have the full benefit 
of any insurance that may have been effected upon or on 
account of said pi'operty, so far as this shall not avoid 
the policies or contracts of insurance. 

Sec. 3. All property shall be subject to necessary coop- 
erage and baling at o^vner's cost, Each carrier over whose 
route cotton is to be transported hereunder shall have tlie 
privilege, at its own cost and risk, of compressing tlie 
same for greater convenience in handling or forwarding, 
and shall not be held responsible for deviation or un- 
avoidable delays in procuring such compression. Grain 
in bulk Gonsigned to a point where there is a railroad, 
public, or licensed elevator, may (unless otherwise ex- 
pressly noted herein, and then if it is not promptly un- 
loaded) be there delivered and placed with other grain of 
the same kind and grade witliout respect to ownership, and 
if so delivered shall be subject to a lien for elevator 
charges in addition to all otiier charges hereunder. 



Sec. 4. Property not removed by the party entitled to 
receive it within forty-eight hours (exclusive of legal holi- 
days) after notice of its arrival has been duly sent or 
given may be kept in car, depot, or place of delivery of 
the carrier, or warehouse, subject to a reasonable charge 
for storage and to carrier's responsibility as warehouse- 
man only, or may be, at the option of the carrier, removed 
to and stored iu a public or licensed warehouse at the 
cost of tlie o\vner and there held at owner's risk and with- 
out liability on the part of the carrier, and subject to a 
lien for all freight and other lawiul charges, including a 
reasonable charge for storage. 

The carrier may make a reasonable charge for the. de- 
tenUon of any vessel or car, or for the use of tracks after 
the car has been held forty-eight hours (exclusive of legal 
holidays), for loading or unloading, and may add such 
charge to all other charges hereunder and hold such prop- 
erty subject to a lieu therefor. Nothing in this section 
shall be construed as lessening the time allowed by law 
or as sotting aside any local rule affecting car service or 
storage. 

Property destined to or taken from a station, wharf, or 
landing at which there is no regularly appointed agent 
shall be entirely at risk of owner after unloaded Irom cars 
or vessels or until loaded hito cars or vessels, and when 
received from or delivered on private or other sidings, 
wharves, or landings shall be at owner's risk until the cars 
are attached and after they are detached from trains. 

Sec. 5. No carrier will carry or be liable in any way for 
any documents, specie, or for any articles of extraordinary 
value not specifically rated in the published classifica- 
tion or tariff's, unless a special agreement to do so and a 
stipulated value of the articles are indorsed hereon. 

Sec, 6. Every party, whetlier principal or agent, ship- 
ping explosive or dangerous goods, without previous full 
written disclosure to the carrier of their nature, shall be 
liable for all loss or damage caused thereby, and such 
goods may be warehoused at owner's risk and expense or 
destroyed without compensation. 

Sec. 7, The owner or consignee shall pay the freight 
and all other lawful charges accruing on said property, 
and, if required, shall pay the same before delivery. If 
upon inspection it is ascertained that the articles shipped 
are not those described in this bill of lading, the freight 
charges must be paid upon the articles actually shipped. 

Sec. 8. Except in case of diversion from rail to water 
route, which is provided for in S'iction 2 hereof, if all or 
any part of said property is carried by water over any 
part of said route, such water carriage shall be performed 
subject to the liabilities, limitations, and exemptions pro- 
vided by statute and to the conditions contained in this 
bill of lading not inconsistent with such statutes or this 
section, and subject also to the condition that no carrier 
or party in possession shall be liable for any loss or dam- 
age resulting from the perils of the lakes, seas, or other 
waters; or from explosion, bursting of boilers, breakage 
of shafts, or any latent defect in hull, machinery or ap- 
purtenances; or from collision, stranding, or other acci- 
dents of navigation, or from prolongation of the voyage. 
And any vessel carrying any or all of the property herein 
described shall have tlie liberty to call at intermediate 
ports, to tow or be towed, and assist vessels in distress, 
and to deviate for the purpose of saving life or property. 

The term "water carriage" in this section shall not be 
construed as including lighterage across rivers or in lake 
or other harbors, and the liability for such lighterage 
shall be governed by the other sections of this instrument. 

If the property is being carried under a tariff which 
provides that any carrier or carriers party thereto shall he 
liable for loss from perils of the sea, then as to such 
carrier or carrici's tlie provisions of this section shall be 
modified in accordance with the provisions of the tariff, 
which shall be treated as incorporated into the conditions 
of this Bill of Lading. 

Sec. 9. Any alteration, addition or erasure tn this bill 
of lading which shall be made without an indorsement 
thereof hereon, signed by the agent of the carrier issuing 
this bill of lading, shall be witliout effect and this bill of 
lading shall be enforceable according to its original tenor. 
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"Uniform Bill of Lading — ^Adopted by carriers In Official and Western Classification Territories." 

(To be Printed on "Yellow" Paper) 

Company 

Shipper's No _ 

ORDER BILL OF LADING— ORIGINAL. 

Agent's No 



RECEIVED, subject to the classifications and tariffs in effect on the date of issue of this Original Bill of Lading, 



from the property described below, in apparent good order, except as noted 

(contents and condition of contents of packages unknown), marked, consigned and destined as indicated below, which 
said Company agrees to carry to its usual place of delivery at said destination, if on its road otherwise to deliver to 
another carrier on the route to said destination. It Is mutually agreed, b<; to each carrier of all or any of said property 
over all or any portion of said route to destination and as to each party at any time Interested In all or any of said 
proper^, that every service to be performed hereunder shall be subject to all the conditions, whether printed or written, 
herein contained (including conditions on back hereof) and which are agreed to by the shipper and accepted for himself 
and his assigns. 

The surrender of this Original ORDER Bill of Lading properly Indorsed shall be required before the delivery of the 
property. Inspection of property covered by this bill of lading will not be permitted unless provided by law or unless 
permission Is indorsed on this original bill of lading or given In writing by the shipper. 



The Hate of Freight from. 



to 














is 


in Ccut5 per 


100 Uis. 






17 Special 
per 


Q* SpecUl 






IF 

..Timss 

1st 


IP 
lat 
Class 


IF 

2(1 

Class 


IF 
Bule 

25 


IF 

3d 

Class 


IF 

Bule 

26 


IF 
4th 
Class 


IF 
Stll 
Class 


IF 
6Ui 
Class 


IF 
Class 

A 


IF 

Class 

B 


IF 

Class 
C 


IF 

Class 

D 


IP 

Class 

E 


•per 


■ 



























(Mall Address— Not for purposes of Delivery.) 



Consigned to ORDER OF. 

Destination 

Notify 

At 

Boute 



. State of County of. 



. . State of County of. 

Oar Initial Car No... 



No. 
Packages 



Description of Articles and Special Marks 



Weight 
(BubjMn to 
CorrtiCtion) 



Class or 
Rate 



Check 
Column 



If charges are to be pre- 
paid, write or stamp here, "To 
be Prepaid." 



Received $ 

to apply in prepayment of tibe 
charges on the property de- 
scribed hereon. 



Agent or Cashier. 



(The signature here acknowl- 
edges only the amount pre- 
paid.) 



Charges Advanced. 



, Shipper. 



(This Bill of Lading la to be signed by the shipper and agent of the carrier issuing same.) 
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CONDITIONS. 



Sec. I. The carrier or partr In poBsesslon of any of the 
property herein described shall be liable for any loss thereof 
or damage thereto, except as hereinafter provided. 

No carrier or party In possession of any of the property 
herein descrflied shall be liable for any loss thereof or 
damage thereto or delay caused by the act of God. the 
public enemy, quarantine, the authority of law, or the act 
or default of the shipper or owner, or for differences In tlie 
weights of grain, seod, or other conunoditles caused by 
natural shrinkage or discrepancies In elevator weights. For 
loss, damage, or delay caused by fire occurring after 
forty-eight hours (excluslTe of legal holidays) after notice 
of the arrival of the property at destination or at port of 
export (if intended for export) has been duly sent or 
given, the carriers liability shall be that of warehouse- 
man only. Except in case of negligence of the carrier or 
party In possession (and the burden to prove freedom from 
Buch negligence shall be on the carrier or party in pos- 
session), the carrier or party in possession shall not be 
liable for loss, damage, or delay occurring while the prop- 
erty Is stopped and held In transit upon reauest of the 
shipper, owner or party entitled to make such request, or 
resulting from a defect or vice in the property or from 
riots or strikes. When in accordance \vith general custom, 
on account of the nature of the property, or when at the 
request of the shipper the property Is transported in open 
cars, the carrier or party in possession (except in case 
of loss or damage by fire in which case the liability shall 
be the same as though the property had been carried in 
closed cars) shall be llablo only for negligence, and the 
burden to prove freedom from such negligence shall be 
on the carrier or porty in possession. 

Sec. 2. No carrier is bound to transport said property 
by any particular train or vessel, or in time for any 
particular market, or otherwise than with reasonable de- 
spatch, unless by specific agreement indorsed hereon. Every 
carrier shall have the right in case of physical necessity 
to forward said property by any railroad or route between 
the point of shipment and the point of destination: but 
if such diversion shall bo from a rail to a water route the 
liability of the carrier shall bo the same as though the 
entire curiago were by rail. 

Claims must be made In writing to the orighiatlng or 
dellTerlng carrier within six months after delivery of the 
property (or in case of export traffic, within nine months 
after delivery at port of export) or, in case of failure to 
make delivery, then within six months (or nine months 
hi case of export traffic) after a reasonable time for de- 
livery has elapsed: Provided that if the loss, damage or 
Injury was due to delay or damage while being loaded or 
unloaded, or damaged in transit by carelessness or negli- 
gence, then no notice of claim nor filing of claims shall 
be required as a condition precedent to recovery. Suits 
for loss, damage or Injury shall be instituted not later than 
two years and one day after the day on which notice in 
writing is given by the carrier to the claimant that the 
carrier has disallowed the claim or any part or parts there- 
of, specified In the notice. Where claims for loss, damage 
or delay are not filed, or suits are not instituted thereon, 
in accordance with tl\e foregoing provisions, the carrier will 
uot bo liable and such claims will not be paid. 

Any carrier or party liable on account of loss of or 
damage to any of said property shall have the full benefit 
of any insurance that may have been effected upon or on 
account of said property, so far as this shall not avoid 
the policies or contracts of insurance. 

Sec. 3. All property shall be subject to necessary coop- 
erage and baling at ovmer's cost. Each carrier over whose 
route cotton Is to be transported hereunder shall have the 
privilege, at its own cost and risk, of compressing the 
same for greater convenience In handling or forwarding, 
and shall not be held responsible for deviation or un- 
avoidable delays in procuring such compression. Grain 
in bulk wnslgned to a point where there is a railroad, 
public, or licensed elevator, may (tmless otherwise ex- 

Jiressly noted herein, and then If it Is not promptly un- 
oaded) be there delivered and placed with other grain of 
the same khid and grade without respect to ownership, and 
If so delivered shall be subject to a lien for elevator 
charges in addition to all other charges hereunder. 

Sec. 4. Property not removed by the party entitled to 
receive it within forty-eight hours (exclusive of legal holi- 



days) after notice of Its arrival has been duly sent or 
given may be kept in car, depot, or place of delivery of 
the carrier, or warehouse, subject to a reasonable charge 
for storage and to carrier's responsibility as warehouse- 
man only, or may be, at the option of the carrier, removed 
to and stored in a public or licensed warehouse at the 
cost of the owner and there held at owner's risk and with- 
out liability on the part of the carrier, and subjuct to a 
lien for all freight and other lawiul charges, including a 
reasonable charge for storage. 

The carrier may make a reasonable charge for the de- 
tention of any vessel or car, or for the use of tracks after 
the car has been held forty-eight hours (exclusive of legal 
holidays), for loading or unloading, and may add such 
charge to all other charges hereunder and hold such prop- 
erty subject to a lien therefor. Nothing in this section 
shall be construed as lessening the time allowed by law 
<ir as setting aside any local rule affecting car service or 
storage. 

Property destined to or taken from a station, wharf, or 
landing at whicli t^ere is no regularly appointed agent 
shall be entirely at risk of owner after unloaded from cars 
or vessels or until loaded into cars or vessels, and when 
received from or delivered on private or other sidings, 
wharves, or landings shall be at ovmer's risk until the cars 
are attached and after they are detached from trains. 

Sec. 5. No carrier vrill carry or be liable In any way for 
any documents, specie, or for any articles of extraordinary 
value not specifically rated in the published classifica- 
tion or tariffs, unless a special agreement to do so and a 
stipulated value of the articles are indorsed hereon. 

See. 6. Every party, whether principal or agent, ship- 
ping explosive or dangerous goods, without previous full 
written disclosure to the carrier of their nature, shall be 
liable for all loss or damage caused thereby, and such 
goods may be warehoused at owner's risk and expense or 
destroyed without compensation. 

Sec. 7. The owner or consignee shall pay the freight 
and all other lawful charges accruing on said property, 
and. if required, shall pay the same before delivery. If 
upon Inspection it Is ascertained that thftr articles shipped 
are not those described in this bill of lading, the freight 
charges must be paid upon tlie articles actually shipped. 

See. 8. Bixcept in case of diversion from rail to water 
route, which Is provided for in Section 2 hereof, if all or 
any part of said property is carried by water over any 
part of said route, such water carriage shall be performed 
subject to the liabilities, limitations, and exemptions pro- 
vided by statute and to the conditions contained in this 
bill of lading not inconsistent with such statutes or this 
section, and subject also to the condition that no carrier 
or part? in possession shall be liable for any loss or dam- 
age resulting from the perils of the lakes, seas, or other 
waters: or from explosion, bursting of boilers, breakage 
of shifts, or any latent defect in hull, machinery or ap- 
purtenances; or from collision, stranding, or other acci- 
dents of navigation, or from prolongation of the voyage. 
And any vessel carrying any or all of the property herein 
described shall have the liberty to call at intermediate 
ports, to tow or be towed, and assist vessels in distress, 
and to deviate for the purpose of saving life or property. 

The term "water carriage" in this section shall not be 
construed as Including lighterage across rivers or in lake 
or other harbors, and the liability for such lighterage 
shall be governed by the other sections of this histrument. 

If the property Is being carried under a tariff which 
provides tliat any carrier or carriers party thereto shall he 
liable for loss from perils of the sea, then as to such 
carrier or carriers the provisions of this section shall be 
modified in acrardance vnih the provisions of the tariff, 
which shall be treated as incorporated into the conditions 
of this Bill of Lading. 

Sec. 9. Any alteration, addition or erasure in this bill 
of lading which shall be made without an indorsement 
thereof hereon, signed by the agent of the carrier issuing 
this bill of lading, shall be without effect and this bill of 
lading shall be enforceable according to its original tenor 
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Bills of lading in use by carriers in Southern Classification Territori/. 

The bills of lading used, by the Southern Classification Territory 
carriers are the forms individually adopted by such carriers.,^ A 
so-called "Revised Standard Bill of Lading" is in general use by the 
carriers in Southern Classification Territory, which is a modified form 
of the Uniform Bill of Lading approved by the Interstate Commerce 
Commission in the proceeding entitled in In the Matter of Bills of 
Lading, (1919), 52 I. C. C. Eep. 676, 686, et seq., wherein the Com- 
mission stated: "Efforts to bring into use a uniform bill of lading 
were first initiated by carriers about 25 years ago, and some measure 
of success was attained through the adoption by carriers in central 
freight and trunk line association territories of forms that were sub- 
stantially uniform. Action by this Commission was first taken in 
November, 1904, when, acting upon numerous complaints, it instituted 
an inquin' into certain proposed changes in the provisions of bills of 
lading by carriers in official classification territory. After extended 
hearings the Commission, in June 1908, issued its report In the Mat- 
ter of Bills of Lading, 14 I. C. C. Rep. 346. This report dealt only 
\\ith the general merchandise bill of lading. Special bills of lading 
for live stock and other special kinds of property were not considered. 
It did not undertake even to prescribe a general merchandise form of 
bill of lading and order its adoption because, in its view, such an order 
at that time would have exceeded its authority. Moreover, the situa- 
tion did not seem to demand such a positive direction. It did, how- 
ever, recommend the adoption by all carriers, as a uniform bill of 
lading, of the merchandise form proposed by a joint committee of 
shippers and carriers. The form recommended was generally accepted 
and used by carriers in official and western classification territories, 
but it was not adopted to any great extent by the carriers in southern 
classification territory. The latter group of carriers adopted, for the 
most part, a modified form of the approved bill which is commonly re- 
ferred to as the 'revised standard bill of lading.' " 

Uniform Live StocJc Contract adopted by carriers in Official Classi- 
fication Territory. 

The following is the form of Uniform Live Stock Contract which 
has been adopted by carriers in the Official Classification Territory:^ 
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Uniform Live Stock Contract Adopted by Carriers in Official Classification Territory. 

This form of contract to be used under the OfHcial Classification for shipments of Live Stock and Wild Animals 
instead of Uniform Bill of Lading. 

COMPANY. 



UNIFORM LIVE STOCK CONTRACT— Duplicate Original— Nftt Negotiable. 



Station 192 

THIS AGREEMENT, made this day of 192 bv and between the 



COMPANY 



party of the first part, heremafter called ths carrier, and 



. (Shipper's name) 



party of the second part, hereinafter called the shipper. 

WHEREAS, The classifications and tariff's under which this agreement is made require that, for the purpose of 
applying the lawful rate of freight, the shipper must declare the shipment to be "Ordinary Live Stock," speciftdng the 
kind or kinds of animals, or if not "Ordinary Live Stock" he must declare the kind and value of each animal, space 
for such declaration being provided below: 

NOW, THEREFORE, THIS AGREEMENT WITNESSETH, That the carrier has received from the shipper, subject 
to the classifications and tariffs in effect on the date of issue of this agreement, the live stock described below, in appar- 
ent good order, except as noted, consigned and destined as indicated below, which the carrier agrees to carry to its usual 
place of delivery at said destination, if on its road, otherwise to deliver to another carrier on the route to said destina- 
tion. It is mutually agreed, as to each carrier of all or an y of said live stock over all or any portion of said route to 
destination, and as to each party at any time interested in all or any of said live stock, that every service to be performed 
and every liability incurred in connection with said shipment shall be subject to all the conditions, whether printed or 
written, herein contained (including conditions on back hereof) and which are agreed to by the shipper and accepted 
for himself and his assigns. 



Consigned to 



Destination 
Route 



. State of County of. , 



Car Initials and Numbers 



Number and Description of Animals 

(Shipper's Load and Count) 



Shipper's Declared Value 



Weight 

(Subject to Correction) 



Rate of Freight 
Per 100 Lbs. 



IE charges are to be prepaid, write or 
stamp here, "To be prepaid." 



Acknowledgment to be used if freight is prepaid. 

Received $ , to apply in prepayment of the charges on 

property described hereon. 

Agent or Cashier. 

Per 

(The signature here acknowledged only the amount prepaid.) 



Charges advanced $. 



Witness my hand Shipper 

By Shipper's Agent 



The Company 



Bv Agent 
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CONTRACT WITH MAN OR MEN IN CHARGE OF LIVE STOCK. 



.StaUon 192. 



In consideration of the carriage of the undersigned upon a freight train in charge of the live stock mentioned in the 
within contract, whether with or without charge for Buch carriage, each one of the undersigned severally hereby volun- 
tarily assumes all risk of accident or damage to his person or property, and hereby releases and discharges each and 
every carrier frwm every claim, liability, or demand of any kind for or on account of any personal injury or damage 
of any kind sustained by him, whether tiie same be caused by the negligence of such carrier or any of its employees or 
otherwise; and agrees that whenever he shall leave the caboose and pass over or along the cars or track, he will do so at 
his own risk of personal Injury, from whatever cause, and that no carrier shall be required to atop or start its train 
or caboose cars at or from the depots or platforms, or to furnish light for his accommodation or safety. 



Signature 
> of Man or Men 
In Charge. 



CONDITIONS. 



Sec. I. No carrier of any of the live stock herein described shall be liable for any loss thereof or damage there- 
to or delay caused by tiie act of God, the public enemy, quarantine, the authority of law, or the act or default of the- 
shipper or owner, nor except in case of its negligence by riots, strikes or stoppage of labor, or resulting from causes- 
beyond its control. 

Unless caused by the negligence of the carrier or its employees, no carrier shall be liable for or on account of any 
injury or death sustained by said live stock occasioned by any or either of the following causes: overloading, crowding: 
one upon another, kicking or goring, suffocation, fright, burning of hay or straw or other material used for feeding or 
bedding, fire from any cause whatever, heat, cold. ' changes in weather, delay caused by stress of weather or obstruc- 
tion of track. 

Sec. 2. In issuing this contract this company agrees to transport only over its own line, and except as otherwise 
provided by law, acts only as agent with respect to the portion of the route beyond its own line. No carrier shall be- 
liable for loss, damage, delay or injury not occurring on Its own road, or its portion of the through route, nor after 
said live stock has been delivered to the next carrier, except as such liability is or may be imposed by law. but noth- 
ing contained in this contract shall be deemed to exempt the initial carrier from any such liability so imposed. 

Sec. 3. No carrier is boimd to transport said live stock by any particular train or vessel, or in time for any partic- 
ular market, or otherwise than with reasonable dispatch Every carrier shall have the right in case of physical ne- 
cessity to forward said live stock by any railroad or route between the point of shipment and the point of destination; 
but If such diversion shall be from a rail to a water route the liability of the carrier shall be the same as though the- 
entlre carriage were by rail. 

The amount of any loss or damage for which any carrier is liable shall be computed on the basis of the value of th& 
live stock at the place and time of shipment under this contract, including the freight charges, if paid, but shall in no- 
«ase exceed the amoimts stated herein by the shipper. 

Except in cases where the loss, damage or Injury comp lained of is due to delay or damage while being loaded or 
unloaded, or damaged in transit by carelessness or negligence, claims must be made In writing to the carrier at the- 
TJolnt of delivery or at the point of origin within four months after delivery of the live stocli, or, in case of failure ta 
make delivery, then within four months after a reasonable time for delivery has elapsed. Suits for recovery of claims- 
for loss, damage or delay shall be Instituted only within two years after delivery of the live stock; or. in case of 
failure to make delivery, then within two years after a reasonable tune for delivery has elapsed. 

Any carrier or party liable on account of loss of or damage to any of said live stock shall have the full benefit of 
any insurance tihat may have been effected upon or on account of said live stock, so far as this shall not avoid the 
policies or contracts of insurance. 

Sec. 4. The owner or consignee shall pay the freight and all other lawful charges accruing on said shipment, and. if 
required, shall pay the same before delivery. 

Sec. 5. Unless otherwise provided by lawful tariff, the shipper at his own risk and expense shall load and unloadt 
said live stock, and, in case any person shall accompany said live stoclc in charge of the same, take care of, feed and 
water said live stock while being transported, whether delayed in transit or otlierwlse, and see that all doors' and open- 
ings in said car or cars are at all times so closed and fastened as to prevent the escape therefrom of any of said live- 
stock. 

Sec. 6. The shipper shall inspect the body of the car or cars in which said live stock is to be transported, and sat- 
isfy himself that they are sufficient and safe, and in proper order and condition, and no carrier shall be ' liable on 
account of any loss of or injury to said live stock occurring by reason of any Insufficiency In or defective condition of 
the body of said car or ears which reasonably could have been discovered by the shipper. 

Sec. 7, Any person accompanying said live stock In charge of the same, leaving the caboose and passing over or 
along the cars or track, shall do so at his own risk of personal injury from any cause whatever, and no carrier shall 
be required to stop or start its trains or caboose cars at or from the depots or platforms, or to furnish lights for the 
accommodation or safety of any person accompanying said live stock. 

Sec. 8. Any alteration, addition, or erasure in this contract which shall he made without an indorsement thereof 
hereon, signed by the agent of the carrier issuing this agreement, shall be without effect, and this agreement shall be- 
enforceable according to its original tenor. 
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Live Stock Contracts m use by carriers in the Western and Southern 

Classification Territories. 

The Live Stock Contracts used by carriers in Western and South- 
ern Classification Territories are the forms individually adopted by 
such carriers. 

Export Bill of Lading of Official Classification Territory carriers. 

The following is the form of the Export Bill of Lading used by 
carriers in Official Classification Territory, as authorized by the Con- 
solidated Freight Classification/ It will be noted that the conditions 
of the Export Bill of Lading are arranged under three heads, to wit : 
(1) Those governing the inland service to the ports of exports; (2) 
Those relating to the service after arrival at the port of export and 
until delivery at the foreign port; (3) Those relating to the service 
after delivery at the foreign port and until delivery at the ultimate 
foreign destination. 

OFFICIAL CLASSIFICATION EXPOBT BILL OF LADING 



Export BUI of Lading' I^o Lot Ko Contract 'So. 



THE (issuing) COMPANY, 

IN CONIfECTION WITH OTHEB CAKEIEBS ON THE BOTJTE 



KecelTed at from the following property, in apparent 

good order, except as noted (contents and condition of contents of packages unknown), 
marked, numbered, consigned and destined as indicated below : 



CONSIGNEE AND DESTINATION 


MABKS AND NUMBERS 


ARTICLES 




















PAKTT TO BE NOTIFIED 










* . . Weight . . . (subject to 






correction) 

(•U. S. Law requires Agent 
issuing Bill of Lading to 






write either "shipper's" or 
carrier's" before "weight.") 



To be carried to the Port (A) of. 



.and thence by to 



the Port (B) (or so near thereto as steamer may safely get, with liberty to 

call at any port or ports in or out of the customary route), and to be there delivered in like 
good order and condition as above consigned, or to consignee's assigns, or to another carrier 
on the route to destination if consigned beyond said port (B), upon payment immediately on 

discharge of the property, of the freight thereon, at the rate from to of 

cents. United States gold currency, per one hundred pounds GROSS WEIGHT, and advanced 

charges ($ ) , with all other charges and average, with- 
out any allowance of credit or discount ; settlement to be made on the basis of 4 shillings 2 
pence, 4.25 marks 5.25 francs, 2.50 Dutch guilders, 3.80 kroner to the dollar, United States 
gold currency ; if in other currency than herein provided for, settlement to be made at the rate 
of $4.80 to the pound sterling, at the current rate of exchange offloially quoted on the day the 
ocean steamer enters the Custom House at its port of discharge, for which bankers' shortsight 
bills on Ijondon can be bought ; when ocean freight is prepaid, $4.86 United States gold Is 
equivalent to one pound sterling. 

In consideration of the rate of freight herein named, it is hereby stipulated that the service 
to he performed hereunder shall be subject to the conditions, whether printed or written, herein 
contained, and said conditions are hereby agreed to by the shipper and by blm accepted for him- 
self and his assigns as just and reasonable. 
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CONDITIONS. 

Any alteration, addition, or erasure in this 1)111 of lading Trhlch shall be made without the 
special notation hereon of the agent of the carrier issuing this bill of lading shall be Told. 



I. — With respect to the service 
nntil delivery at the port (A) first 

— o'cioO above mentioned it is agreed 

PeE..H that:— 

Q. S|=z 1. No carrier or party In pes- 
o's j, _o= session of all or any of the property 
«a£°>.9 herein described, shall be liable for 
«gSE°£ any loss thereof or damage thereto, 
ca^^iTo by causes beyond its control; or by 
B S «'*' floods or by Are ; or by quarantine ; 
g'So-^s or by riots, strikes or stoppage of 
otSS^-t labor; or by leakage, breakage, 
ii.> = ='S 

f.'SS Ek or from any cause if it be neces- 

9=«z5" sary or is usual to carry such prop- 



weather, heat, frost, wet or decay ; 



erty upon open cars. 

Ill <^^ O M 

X Slip's 2. No carrier is bound to carry 

g'^oT* said property by any particular 

gSS :5o train or vessel, or in time for any 

"""a^c^ particular market, or otherwise 

ogS -=2 than with as reasonable despatch 

1jS"So" s-s its general business will permit. 

j|"_E« Every carrier shall have the right 

2''='"j.*"=^. in case of necessity, to forward 

1. ^uj oi-w said property by any railroad or 

S°feJ"°< route between the point of ship- 

eogl ^SH ment and the point to which the 

Si:l<^o rate is given. 

O. S^ ^£ §° 

a. S = S~a 3. No carrier shall be liable for 
ic.-'Sb.Sz loss or damage not occurring on Its 
«i|'=i.g*'< own road or its portion of the 
ii.«<»^ Bs through route, nor after said prop- 
°5.S^c " erty is ready for delivery to the 
z*'.S = «=J next carrier or to consignee. The 
°SE££fM, amount of any loss or damage for 
P2j,j5"5 which any carrier becomes liable 
253 -c=° shall be computed at the value of 
i-&S£_~ai the property at the place and time 
<.= if£S[i of shipment under this bill of lad- 
i;"* S< ing, unless a lower value has been 
*^fe = £lo agreed upon or is determined by 
~ ~ the classification upon which the 

rate is based, in either of which 
events such lower value shall be the maximum 
price to govern such computation. Claims 
for loss, damage, or delays must be made in 
writing to the carrier at the port of export 
or to the carrier issuing this bill of lading 
within nine months after delivery of the prop- 
erty at said port (A), or, in case of failure 
to make such delivery, then within nine 
months after a reasonable time for such de- 
livery has elapsed ; and claims so ' made 
against said delivering or issuing carrier shall 
be deemed to have been made against any 
carrier which may be liable hereunder. Unless 
claims are so made the carrier shall not be 
liable. 

4. All property shall be subject to neces- 
sary cooperage and baling at owner's cost. 
Each carrier over whose route Cotton is to 
be carried hereunder, shall have the privilege 
at its own cost, of compressing the same for 
greater convenience in handling and forward- 
ing, and shall not be held responsible for 
deviation or unavoidable delays in procuring 
such compression. No carrier shall be liable 
for differences in weights or for shrinkage 
of any grain or seed carried In bulk. 

5. Property not removed by the person or 
party entitled to receive it within twenty-four 
hours after its arrival at destination "Port 
(A)," may be kept in the car, depot or place 
of delivery of the carrier, at the sole risk of 
the owner of said property, and there held 
subject to lien for all freight and other 
charges. Property taken from a station at 
which there is no regularly appointed agent 
shall be entirely at risk of owner until Ipaded 
into cars ; and when received from private or 
other sidings, shall be at owner's risk until 
the cars are attached to trains. 

6. No carrier hereunder will carry, or be 
liable in any way for, any documents specie, 
or for any article of extraordinary value not 
specifically rated in the published classifica- 
tions, unless a special agreement to do so, 
and a stipulated value of the articles are en- 
dorsed hereon. 



7. Every party, whether principal or agent, 
shipping infiammable, explosive, or dangerous 
goods, without previous full written disclosure 
to the carrier of their nature, shall be liable 
for all loss or damage caused thereby, and 
such goods may be warehoused at owner's 
risk and expense or destroyed without com- 
pensation. 

8. If upon inspection it is ascertained that 
the articles shipped are not those described in 
this bill of lading, the freight charges must 
be paid upon the articles actually shipped, 
and at the rates and under the rules provided 
for by published classifications. 

9. If all or any part of said property is 
carried by water over any part of said route, 
such water carriage shall be performed sub- 
ject to the further conditions, that no carrier 
or party shall be liable for any loss or dam- 
age resulting from the perils of the lakes, 
sea or other waters ; or from explosion, burst- 
ing of boilers, breakage of shafts, or any 
latent defect in hullj machinery or appurte- 
nances : or from collision, stranding, or other 
accidents of navigation ; or from the prolonga- 
tion of the voyage. And any vessel carrying 
any or all of the property herein described 
shall have liberty to call at intermediate 
ports : to tow and be towed, and to assist 
vessels in distress, and to deviate for the pur- 
pose of saving life or property. 

10. No carrier shall be liable for delay, nor 
in any other respect than as warehouseman, 
while the said property awaits further con- 
veyance, and in case the whole or any part 
of the property specified herein be prevented 
by any cause from going from said port in 
the first steamer, of the ocean line above 
stated, leaving after the arrival of such prop- 
erty at said port, the carrier hereunder tnen 
in possession is at liberty to forward said 
property by succeeding steamer of said line, 
or, if deemed necessary, by any other steamer. 

11. This contract is executed and accom- 
plished, and all liability hereunder terminates, 
on the delivery of the said property to the 
steamer, her master, agent or servants, or 
to the steamship company, or on the steamef 
pier at the said port, and the inland freight 
charges shall be a first lien, due and payable 
by the steamship company. 

II. — With respect to the service after de- 
livery at the port (A) first above mentioned, 
and until delivery at the port (B) second 
above mentioned it is agreed that: — 

1. The steamer shall have liberty to sail 
with or without pilots ; that the carrier shall 
have liberty to convey goods in craft and/or 
lighters to and from the steamers at the risk 
of the owners of the goods ; and, in case the 
steamer shall put into a port of refuge, or be 
prevented from any cause from proceeding in 
the ordinary course of her voyage, to tran- 
ship the goods to their destination by any 
other steamer; that the carrier shall not be 
liable for loss or damage occasioned by fire 
from any cause or wheresoever occurring; by 
barratry of the master or crew ; by enemies, 
pirates or robbers ; by arrest or restraint of 
princes, rulers or people, riots, strikes, or stop- 
page of labor; by explosion, bursting of boil- 
ers, breakage of shafts, or any latent defect 
in hull, machinery or appurtenances, or un- 
seaworthiness of the steamer, whether existing 
at time of shipment, or at the beginning of 
the voyage, provided the owners have exer- 
cised due diligence to make the steamer sea- 
worthy; by heating, frost, decay, putrefaction, 
rust, sweat, change of character, drainage, 
leakage, breakage, vermin, or by explosion of 
any of the goods whether shipped with or 
without disclosure of their nature, or any loss 
or damage arising from the nature of the 
goods or the insufficiency of packages ; nor for 
inland damage ; nor for the obliteration, er- 
rors, insufficiency or absence of marks, num- 
bers, address or description ; nor for risk of 
craft, hulk, or transhipment ; nor for any 
loss or damage caused by the prolongation of 
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the voyage, and that the carrier shall not 
be concluded as to correctness of statements 
herein of quality, quantity, gauge, contents, 
weight and value. 

General Average payable accoidiug to York- 
Antwerp Rules. If the owner oE the steamer 
shall have exercised due diligence to make said 
steamer in all respects seaworthy and prop- 
erly manned, equipped and supplied, it is 
hereby agreed that in case of danger, damage 
or disaster resulting from fault or negligence 
of the pilot, master or crew in the navigation 
or management of the steamer, or from latent 
or other defects, or unseaworthiness of the 
steamer, whether existing at time of ship- 
ment, or at the beginning of the voyage, but 
not discoverable by due diligence, the con 
signees or owners of the cargo shall not be 
exempted from liability for contribution in 
General Average, or for any special charges 
incurred, but, with the shipowner, shall con- 
tribute in General Average, and shall pay 
such special charges, as if such danger, dam- 
age or disaster had not resulted from such 
fault, negligence, latent or other defects or 
unseaworthiness. 

2. That this shipment until delivery at the 
port (B) second above mentioned is subject 
to all the terras and provisions of, and all the 
exemptions from liability contained in, the 
Act of Congress of the United States, approved 
on the 13th day of February, 1893, and en- 
titled "An Act relating to the navigation of 
vessels, etc." 

3. That the value of each package receipted 
for as above does not exceed the sum of one 
hundred dollars unless otherwise stated herein, 
on which basis the rate of freight is adjusted. 

4. That the carrier shall not be liable for 
articles specified in Section 4281 of the Re- 
vised Statutes of the United States, unless 
written notice of the true character and value 
thereof is given at the time of lading and 
entered in the bill of lading. 

5. That shippers shall be liable for any loss 
or damage to steamer or cargo, caused by 
inflammable, explosive or dangerous goods, 
shipped without full disclosure of their nature, 
whether such shipper be principal or agent ; 
and such goods may be thrown overboard or 
destroyed at any time without compensation. 

6. That the carrier shall have a lien on the 
goods for all freight, primages and charges, 
and also for all fines or damages which the 
steamer or cargo may incur or suffer by rea- 
son of the illegal, incorrect or insufficient 
marking, numbering or addressing of pack- 
ages or description of their contents. 

7. That in case the steamer shall be pre- 
vented from reaching her destination by 
Quarantine, the carrier may discharge the 
goods into any depot or lazaretto, and such 
discharge shall be deemed a final delivery 
under this contract, and all the expenses there- 
by incurred on the goods shall be a lien there- 
on. 

8. That the steamer may commence dis- 
charging immediately on arrival and discharge 
continuously, any custom of the port to the 
contrary notwithstanding, the Collector of the 
port being hereby authorized to grant a gen- 
eral order for discharge immediately on ar- 
rival, and if the goods be not taken from the 
steamer by the consignee directly they come 
to hand in discharging the steamer, the master 
or steamer's agent to be at liberty to enter 
and land the goods, or put them into craft 
or store at the owner's risk and expense, and 
when the goods shall be deemed delivered and 
steamers responsibility ended, but, the 
steamer and carrier to have a lien on such 
goods until the payment of all costs and 
charges so incurred. 

9. That if on a sale of the goods at desti- 
nation for freight and charges, the proceeds 
fail to cover said freight and charges, the 
carrier shall be entitled to recover the differ- 
ence from the shipper. 

10. That full freight is payable on damaged 
or unsound goods ; but no freight is due on 
any increase in bulk or weight caused by the 
absorption of water during the voyage. 

11. That in the event of claims for short 
delivery when the steamer reaches her iles- 
tination, the price shall be the market price 
at the port of destination on the day of the 
steamer's entry at the Custom House, less bH 



charges saved, steamer being only responsi- 
ble for such part of the goods as have been 
actually delivered to the steamer at the port 
(A) first above-mentioned, and steamer not 
liable for any loss or damage that may have 
occurred before such delivery, while agreeing 
to promptly , present to inland carriers for ac- 
count of owners of goods any claims for short- 
age or loss or damage that may have occurred 
before such delivery of goods at the port (A) 
first above-mentioned. 

12. That merchandise on wharf awaiting 
shipment or delivery be at shipper's risk of 
loss or damage not happening through the 
fault or negligence of the owner, master, agent 
or manager of the steamer, any custom of the 
port to the contrary notwithstanding. 

13. That this bill of lading, duly indorsed, 
be given up to the steamer's consignee in ex- 
change for delivery order. 

14. That freight prepaid will not be re- 
turned, goods lost or not lost. 

15. That parcels for different consignees col- 
lected or made up in single packages ad- 
dressed to one consignee, pay full freight on 
each parcel. 

16. That freight payable on weight is to 
be paid on gross weight landed from ocean 
steamer, unless otherwise agreed to or herein 
otherwise provided, or unless the carrier elects 
to take the freight on the bill of lading weight, 
but inland freight and charges paid on wheat, 
peas, maize, or other grain, or seed, or other 
bulk articles, from point of shipment to sea- 
board, shall be paid by consignee at destina- 
tion on the weight delivered on board ocean 
steamer. 

17. It is stipulated that in case the whole 
or any part of the articles specified herein be 
prevented by any cause from going in the 
first steamer leaving after the arrival of such 
articles at said port, the carrier is only bound 
to forward them by succeeding steamers em- 
ployed in the steampship line; or if deemed 
necessary by said carrier it may forward thera 
in other steamers. 

18. That the property covered by this bill 
of lading is subject to all conditions expressed 
in the regular forms of bills of lading in use 
by the steamship company at time of ship- 
ment, and to all local rules and regulations 
at port of destination not expressly pro- 
vided for by the clauses herein. 

19. That if the goods are destined beyond 
the port (B) second above mentioned, the 
transhipment to connecting carrier shall be 
at the risk of the owner of the goods, but at 
steamers expense, and that all liability of the 
Steamship Company hereunder terminates on 
due delivery to connecting carrier. 



III. — With respect to the service after de- 
livery at the port (B) second above mentioned, 
and until delivery at ultimate destination It 
destined beyond that port, It is agreed that: — 

1. In case the regular steamship service 
to final port of delivery should for any reason 
be suspended or interrupted the carrier at 
the option of the owner or consignee of the 
goods, or the holder of the bill of lading, may 
forward the goods to the nearest available 
port, this to be considered a final delivery ; or 
to store them at the port (B) second above 
mentioned at the risk and expense of the 
goods until regular seivice to final port of 
destination Is opened again. 

2. That the property shall be subject exclu- 
sively to all the conditions of the carrier or 
carriers completing the transit ; the duty of 
notification above provided for shall fall ex- 
clusively within the obligation of the carrier 
completing the transit, and no prior carrier 
shall be responsible for the fulfilment of that 
obligation. 

AND FIlfAlIiT, in accepting this bill or 
lading, the shipper, owner and consignee of 
the goods, and the holder of the blU of lading, 
agree to be bonnd by all of its stipulations, 
exceptions and conditions, whether written or 
printed, as fully as If they were all signed by 
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(.ISSUING) 

IN WITNESS WHEREOF, The Agent signing, on behalf of the said The 

Company, and of the said Ocean Steamship Company, or Ocean 8team,er and her owner, sev- 
erally and not jointly, hath affirmed to Bills of hading all of this tenor and 

date, one of which Bills being accomplished, the others to stand void. 

Dated at this day of 192 



Agent. 

On bebalf of carriers sererally but not jointly. 



Note. — The following form of Ocean Abstract may be printed on the back of the Export Bill 
of Lading, or may be printed on separate slips, for the use of agents at the seaboard, at the 
option of the Issuing companies. 



Bill of Lading No Lot No. 



.Contract No. 



.19. 



Through Rate .... 
Ship's Proportion. 
Inland Proportion. 
Advance Charges . 



Total f . 



Export Bills of Lading of carriers in Western Classification 

Territory. 

The Export Bills of Lading of "Western Classification Territory 
carriers are the forms individually adopted by such carriers as is 
authorized by the Consolidated Freight Classification.® 

Export Bills of Lading of carriers in Southern Classification 

Territory. 

The Export Bills of Lading of Southern Classification Territory 
carriers are the forms individually adopted by such carriers. 



1. Extract from letter from the Interstate Commerce Commission, office of the Sec- 
retary, to Traffic Law Service Corporation, dated July 22, 1921, file no. 690895. 

2. See Consolidated Freight Classification, No. 2, I. C. C. No. 46, pp. 40 to 43, incl., 
and also Rule 1, Section 1, (a) thereof. 

3. Rule 1, Section 2, Consolidated Freight Classification No. 2, I. C. C. No. 46, effec- 
tive April 1, 1921. 

4. See Consolidated Freight Classification No. 2, I. C. C. No. 46, pp. 47 and 48, 
effective April 1, 1921. 

5. See Consolidated Freight Classification No. 2, I. C. C. No. 46, pp. 44 to 46 incl., 
and also Rule 1, Sections (a) and (g), effective April 1, 1921. 

6. Rule 1, Section 1 (g). Consolidated Freight Classification No. 2, I. C. C. No. 46, 
effective April 1, 1921. 
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2016- AA. "Shippee's weight, load, and count" peovision, bndoesed 

ON BILL op lading. 

The Federal Bill of Lading Act contains the following provisions 
governing the insertion of the clause "shipper's weight, load, and 
count" in bills of lading and contracts of shipment:^ 

Sec. 20. That when goods are loaded by a carrier such carrier shall count the 
packages of goods, if package freight, and ascertain the kind and quantity if bulk 
freight, and such carrier shall not, in such cases. Insert in the bill of lading or in any 
notice, receipt, contract, rule, regulation, or tariff, "Shipper's Weight, load, and count," 
or other words of like purport, indicating that the goods were loaded by the shipper 
and the description of them, made by him or in case of bulk freight and freight not 
concealed by packages the description made by him. If so inserted, contrary to the 
provisions of this section, said words shall be treated as null and void and as if not 
inserted therein. 

Sec. 21. That when package freight or bulk freight is loaded by a shipper and 
the goods are described in a bill of lading merely by a statement of marks or labels 
upon them or upon packages containing them, or by a statement that the goods are 
said to be goods of a certain kind or quantity, or in a certain condition, or that the 
contents or condition of the contents of packages are unknown, or words of like 
purport are contained in the bill of lading, such statements, if true, shall not make 
liable the carrier issuing the bill of lading, although the goods are not of the kind 
or quantity or in the condition which the marks or labels upon them indicate, or of 
the kind or quantity or in the condition they were said to be by the consignor. The 
carrier may also by inserting in the bill of lading "Shipper's weight, load, and count," 
or other words of like purport indicate that the goods were loaded by the shipper 
and the description of them made by him; and if such statement be* true, the carrier 
shall not be liable for damages caused by the improper loading or by the nonreceipt 
or by the misdescription of the goods described in the bill of lading: Provided, how- 
ever, Where the shipper of bulk freight installs and maintains adequate facilities for 
weighing such freight, and the same are available to the carrier, then the carrier, 
upon written request of such shipper and when given a reasonable opportunity so to 
do, shall ascertain the kind and quantity of bulk freight within a reasonable time 
after such written request, and the carrier shall not in such cases insert in the bill 
of lading the words "Shipper's Weight," or other words of like purport, and if so 
inserted contrary to the provisions of this section, said words shall be treated as null 
and void and as if not inserted therein. 

1. Federal Bill of Lading Act, approved August 29, 1916 (39 Stat. L. 538). Even 
prior to the enactment of the Federal Bill of Lading Act the Commission, upon 
complaint held that such a clause endorsed on bills of lading covering shipments 
loaded by the shipper and not checked by the carrier was not shown to be un- 
reasonable or otherwise unlawful. In Louisiana State Rice Milling Co. v. Morgan's 
L. & T. Rd. d 8. 8. Go. (1915), 34 I. C. C. Rep. 511, et seg., the Commission stated: 
"By its petition it alleges that the practice of the defendants provided for under 
the following rule, published as No. 23 in western classification No. 51, Is unlawful 
and unreasonable: 

" 'Freight loaded by shipper and not checked by carrier must be receipted 
for "shipper's load and court." ' , 

"The first and principal contention made by complainant is that a bill of 
lading with this provision indorsed thereon is not such a receipt as shippers are 
entitled to and carriers required to furnish under the following provision of sec- 
tion 20 of the commerce act, known as the 'Carmack amendment': 

" 'That any common carrier, railroad or transportation company receiving 
property for transportation from a point in one state to a point in another state 
shall issue a receipt or bill of lading therefore and shall be liable to the lawful 
holder thereof for any loss, damage, or injury to such property caused by it or 
by any common carrier, railroad, or transportation company to which such prop- 
erty may be delivered or over whose line or lines such property may pass, and 
no contract, receipt, rule, or regulation shall exempt such common carrier, rail- 
road, or transportation company from the liability hereby imposed.' 

"In answer to this contention the defendants state that in each of the cities 
or towns where complainant's mills are located they have provided public facili- 
ties, consisting of freight depots and team tracks, at which they maintain the 
necessary force of employees to check shipments as loaded, issue for the freight they 
received and checked bills of lading without notation thereon of the statement 'Ship- 
per's load and count,' and assume lawful responsibility therefor. They assert that 
not being required to establish or operate industry tracks, which are constructed 
primarily in the interest and for the convenience of the owning industry, prompted 
by various considerations such as the cost of land, availability of sources of supply, 
including raw material, saving in cartage, etc., carriers are within their lawful 
rights in attaching reasonable conditions or qualifications to receipts issued for 
shipments which are loaded by a shipper at the industry. In support of this con- 
tention they refer to our decision in the case of Imperial Wheel Co. v. St. L.. I. M. 
& 8. Ry. Co., 20 I. C. C. 56, decided December 5, 1910, claiming that the question 
here involved is in principle and substance the same. In that case, wherein was 
attacked the carrier's refusal to make a connection with or operate over petitioner's 
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spur track leading to its industry, except upon condition that the carrier should be 
released from liability for loss and damage to the premises by fire which might be 
caused by sparks from its locomotives, the Commission held that where a carrier 
goes beyond its common-law duty in operating a spur track for the convenience of 
the shipper it may attach reasonable conditions to the undertaking. 

"The prime if not the only purpose of the Carmack amendment was to make the 
initial carrier receiving property for interstate transportation liable to the lawful 
holder of a receipt or bill of lading issued therefor on account of any loss, damage, 
or injury to such property caused by it or by any other common carrier over whose 
lines the same might pass. Prior to that time the shipper or consignee was put to 
the trouble and expense of attempting to locate among those composing the through 
line of movement the particular carrier responsible for any loss or damage occurring 
to the shipment and of endeavoring to collect from it. It was generally difficult and 
often impossible to definitely ascertain the particular carrier in through line which 
had caused the loss or damage, and it was the inadequate opportunity afforded under 
these conditions for enforcing justice that led to the enactment of this amendment 
of the law. It did not undertake directly to prescribe or limit the conditions or 
provisions of bills of lading, but operated to render void to the extent stated any 
attempted limitation of the liability of the initial carrier to the shipper. 

"The practice, the legality of which is here in question, had been followed gen- 
erally by carriers long before the passage of the Carmack amendment and was a 
matter of common knowledge at that time. In the absence of anything therein, 
contained specifically condemning this practice, or declaring unlawful a receipt or 
bill of lading containing the so-called 'shipper's load and count' provision, it can not 
be held that that act overturned it. 

"Since this case was submitted there has been enacted the so-called Cummins 
amendment to the provision of section 20 of the act hereinbefore quoted, which has 
the effect of .invalidating all limitations of carriers' liability for loss, damage, or 
injury to property transported caused by the initial carrier or by another carrier to 
which it may be delivered or which may participate in the transportation. We do 
not think, however, that the 'shipper's load and count' provision here in question 
is such a limitation upon carriers' liability as is contemplated by the prohibitions 
of this amendment. It does not appear that this rule operates to limit the liability 
of the carrier for the fuli value of the property shipped but, in its application to a 
claim for loss because of alleged failure to deliver the whole amount transported, 
has the effect of placing the burden upon the shipper who loads on his private side- 
track to prove that the amount specified was loaded and that a less amount was 
taken out of the car by the consignee; whereas in the case of a receipt not so quali- 
fied the burden is upon the carrier to prove that the amount specified in the bill of 
lading was either not in fact loaded, or was delivered, or otherwise to settle for the 
full value thereof." 

2016-BB. Act op God ok otheb vis major. 

An unusually heavy snow storm in February is not an act of God 
within the meaning of a bill of lading provision excusing a carrier from 
damages resulting therefrom, although a delay in the transportation 
of a shipment caused thereby, where the carrier made aU reasonable 
efforts to obtain men to clear its tracks, may be excused by reason 
thereof.^ 

1. Fish V. Brie Rd. Co. (1916), 156 N. Y. Supp. 546. 

2016-CC. Accidents or delays from unavoidable causes. 

Under a bill of ladiag relieving from liability for loss "by acci- 
dents or delays from unavoidable causes," unusual and unexpected 
congestion at place of destination due to teamsters at destination, who 
are accustomed to handling shipments, being occupied in removing 
freight already there, held not to exonerate the initial carrier from 
liabihty for shipment destroyed by fire while sidetracked nine miles 
from destination upon tracks of a connecting carrier.^ 

Under the "Carmack Amendment" the liability of the initial car- 
rier for goods consumed by fire while side-tracked along the line of a 
connecting carrier before reaching destination is not limited to loss 
caused by some affirmative act of the connecting carrier.^ 

1. Yazoo & M. V. Rd. Co. v. Craig (Miss. 1918), 70 So. 102. 

2. Ibid. 
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2016-DD. Peotisions limiting and exempting cakriees feom liability 

FOE negligence. 

A bill of lading stipulating against liability for the carrier's negli- 
gence is invalid and "without effect if the transportation is interstate in 
character.* 

A carrier may not, by valuation agreement with the shipper, limit 
its liability in case of the loss by negligence of an interstate ship- 
ment to less than the real value thereof unless the shipper is given a 
choice of rates based on valuation.^ 

A limitation of liability of an interstate carrier based upon the 
declared value of a shipment, is not a contract exempting the carrier 
from its negligence.' 

1. Bivens Bros. v. Atlantic C. L. Rd. Co. (N. C. 1918), 97 S. B. 215. 

2. Union P. Rd. Co. v. Burke (1921), U. S Sup. Ct. Rep , 65 L. 

Ed. 318. 

3. Enderstein v. Atchison, T. & S. F. Ry. Co. (N. M. 1916), 157 Pac. 670. 



2016-EE. Time for giving notice op and filing of claims with gae- 

EIBES, AND FOE THE INSTITUTION OF SUITS FOE EECOVEEY OF 
DAMAGES UNDER SeGTION 20 OF THE AcT. 

See "Time for giving notice of and filing of claims with carriers, 
amdti for the vnstitution of suits for recovery of damages v/nder Seo^ 
tion 20 of the Act," -Section 2019, post. 



2016-FF. Validity of limited-liability provisions in classifications 

AND TAEIFFS OE EATE SCHEDULES. 

See "Validity of limited-liability provisions in classifications and 
tariffs or rate schedules," Section 2017, post. 

2016-GG. Limitation of liability of carrier on traffic destined to 

OR TAKEN from A NON-AGENCY STATION. 

The case of Ya,soo S M. V. Rd. Co. v. Nichols & Go?- involved the 
construction of the following clause in the carrier's bill of lading; 
"Property destined to or taken from a station, wharf, or landing at 
which there is no regularly appointed agent shall be entirely at risk of 
owner after unloaded from cars or vessels or until loaded into cars or 
vessels and when received or delivered on private or other sidings, 
wharves, or landings, shall be at owners' risk until the cars are at- 
tached to and after they are detached from trains." The court held 
that outgoing loaded cars for which bills of lading have been issued, 
and which, to await the carrier's convenience, are left standing on a. 
semi-public siding at a station where there is a regularly appointed 
agent, are not covered by the above provision in the bill of lading. 

In delivering the opinion of the Supreme Court, Mr. Justice Bran- 
deis stated: "Whether goods destroyed, lost, or damaged while at a 
railroad station were then in the possession of the carrier as such, so 
as to subject it to liability, in the absence of negligence, had, before 
the adoption of the uniform biU of lading, been the subject of much 
litigation. At stations where there is a regularly appointed agent the 
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field for controversy could be narrowed by letting the execution of 
a bill of lading or receipt evidence delivery to and acceptance by the 
carrier ; and by letting delivery of goods to the consignee be evidenced 
by surrender of the bill or execution of a consignor's receipt. But at 
nonagency stations this course is often not feasible. There the field for 
controversy as to the facts was particularly inviting and the reasons 
persuasive for limiting the carrier's liability. Local freight trains 
are often late. Shippers or consignee cannot be expected to attend 
on their arrival. Less than carload freight awaiting shipment must 
ordinarily be left on the station platform, to be picked up by the pas- 
senger traia, and lots arriving must be dropped on the platform, to 
be called for the consignee. At such stations the situation in respect 
to carload freight is not materially different. And this is true whether 
the car be loaded for shipment on the public siding or on a neighbor- 
ing private siding, and whether the arriving loaded car be shunted 
onto a public siding or a private siding. There carload, as weU as 
less than carload, freight, whether outgoing or incoming, must ordin- 
arily be left unguarded for an appreciable time. It is not unreasonable 
that shippers at such stations should bear the risks naturally attendant 
upon the use. The reason why an agent is not appointed is that the 
traffic to and from the station would not justify the expense. The 
station is established for the convenience of shippers customarily using 
it. And the paragraph here in question was apparently designed to 
shift the risk from the carrier to shipper or consignee, of both classes 
of freight. It does so in the case of less than carload freight by hav- 
ing the carrier's liability begin when the goods are put on board 
cars, and end when they are taken off. It does so in the case of 
carload freight by limiting liability to the time when the car is attached 
to or detached from the train. But, at a station Where there is a 
regularly appointed agent it would be obviously unreasonable to place 
upon the shipper, after a bill of lading has issued, the risks attendant 
upon the loaded car remaining on the public siding because it has not 
yet been convenient for the carrier to start it on its journey. It 
would likewise be unreasonable to place upon the consignee at such a 
station the risk attendant upon the arriving car's remaining on the 
siding before there has been notice to the consignee of arrival and an 
opportunity to accept delivery. The situation there would be practi- 
cally the same whether the loaded cars were left standing on a public 
siding or on a siding to a private industry on the railroad's right of 
way, as in Swift & Co. v. Hochmg Valley R. Co., 243 U. S. 281, 61 L. 
ed. 722, 37 Sup. Ct. Kep. 287, or on a siding partly on the railroad's 
right of way, and partly on private land, as in Chicago S N. W. R. Co. 
V. Ochs, 249 U. S. 416, 63 L. ed. 679, P. U. E. 1919D, 498, 39 Sup. Ct. 
Rep. 343, and Lahe Erie S W. R. Co. v. State Public Utilities Commis- 
sion, 249 U. S. 422, 63 L. ed. 684, P. U. R. 1919D, 459, 39 Sup. Ct. Rep. 
345, when the siding is, either by state law or by agreement and in fact, 
a part of the carrier's terminal system. 

"If we approach the construction of the second clause of the last 
paragraph of section 5 of the uniform bill of lading in the light of this 
practical situation all doubt as to its meaning, must vanish. It could 
not have been intended that at stations where there are regularly ap- 
pointed agents outgoing loaded cars for which bills of lading have 
issued, and which are l6ft standing on a siding solely to await the car- 
rier's convenience, are to be at the risk of the shipper. And this is 
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true whether the siding be a strictly public one or a semipublic one. 
as in the OcJis and Lake Erie S W- R. Co. Cases, supra, and the case 
at bar; or whether it be a siding privately used, but owned by the 
railroad, as in the Smft S Co. case, supra, and in such cases that the 
spur extends over land not part of the carrier 's right pf way is imma- 
terial. The construction contended for by the railroad, even if not 
applied to team tracks in the freight yards of a great city, would 
place all loaded cars arriving elsewhere at the owner's risk from the 
moment they were detached from a train, although the consignee had 
not even been notified of their arrival. 

"It is clear that the immunity conferred by the last paragraph 
of section 5 does not apply to loaded cars on the spur here involved. 
Whether the same rule should apply to cars on strictly private industry 
tracks effectively separated from the terminal, and exclusively under 
private control like the industry tracks involved in Bers v. Erie R. Co., 
225 N. Y. 543, 122 N. E. 456, we have no occasion to determine. Af- 
firmed." 

1. Yazoo & M. V. Rd. Co. v. Nichols & Co. (1921) U. S , Sup. Ct. Rep. 

..... 65 L. Ed. 642. 



2017. Validity of limited-liability provisions in classifications and 

tariffs or rate schedules. 



2017-A. Limited-liability provisions of tariffs oe rate schedules 
IN violation of Section 20 of the Act, unlawful and void. 

Section 20 (11) of the Interstate Commerce Act {as amended 
March 4, 1915, and August 9, 1916), provides that the initial carrier 
shall be liable for the full actual loss, damage, or injury to the prop- 
erty caused by it or by its connecting carriers notwithstanding any 
limitation of liability or limitation of the amount of recovery or rep- 
resentation or agreement as to value in any rule, regulation, or in any 
tariff filed with the Interstate Commerce Commission; and that any 
such limitation, without respect to the manner or form in which it is 
sought to be made is declared to be unlawful and void.^ 

1. For the Commission's analysis of the limitation of liability of rules and regulations 
governing the transportation of perishable traffic, see "Perishable Freight Investiga- 
tion," (1920), 56 I. C. C. Rep. 449, 550, et seq. 



2017-B. Tariffs containing eates dependent upon declaeed value 
may be authoeized or required by the Inteestate Com- 
meecb Commission. 

See "Rates dependent upon a declared or released valuation as 
OMthorised or required hy the Interstate Commerce Commission," Sec- 
tion 2013, ante. 

2017-C. Tariffs containing released-valuation rates to show the 
order of the Interstate Commerce Commission. 

Section 20 (11) of the Interstate Commerce Act provides that any 
tariff schedule which may be filed with the Interstate Commerce Com- 
mission pursuant to its order requiring or authorizing rates depend- 
ent upon declared value shall contain siDecific reference thereto. 
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2017-D. Effect of failure to post tariff on validity of limited-lia- 
bility PROVISION. 

The omission to post the rate sheet of an express company on file 
with the Interstate Commerce Commission does not invalidate a limi- 
tation of the express company's liability by its contract of interstate 
shipment to an agreed value made to adjust the rate.^ 

1. American Express Co. v. United States Horse Shoe Co. (1917), 244 U. S. 58, 37 Sup. 
Ct. Rep. 595, 61 L. Ed. 990. 

2017-E. Validity of tariff rules denying privilege op inspection to 

THE consignee. 

In New York Merchcmtile Exchange v. Baltimore & 0. Rd. Co.^ 
the Commission held that when cases of eggs are received by the car- 
rier at the shipping point and are receipted for by the carrier as in' 
apparent good order (contents and condition of contents of package 
unknown) and arrive at destination in the same apparent condition, 
showing no external evidence of damage, tariff rules not according to 
consignee the right to examine the contents of the cases prior to deliv- 
ery and requiring of consignees receipt for said cases as in apparent 
good order (contents and condition of contents of package unknown) 
are not unjust or unreasonable nor shown of record to be unduly pre- 
judicial to the consignee of eggs in the metropoHtan district of New 
York. 

1. New York Mercantile Exchange v. Baltimore & 0. Rd. Co. (1915), 36 I. C. C. Rep. 
156. 

2017-F. Limited-liability provisions of carriers' Consolidated 

Freight Classification. 

In furtherance of the carriers' right to limit their common-law 
liability by contract, railroads and express companies have generally 
provided special contracts for the transportation of certain property 
Uke live stock, circus outfits, and the performance of other special 
services, wherein their liabilities were agreed upon at a fixed amount 
or liTnitp.fl to a fixed amount in consideration of a given rate. Carriers 
also have generally maintained lower rates dependent upon a declared 
or released valuation. 

The carriers' Consolidated Freight Classification No. 1, 1. C. C. No. 
46, provides a schedule of reduced ratings conditioned upon the use 
of the carriers' bills of lading and shipping contracts, which contain 
certain limited-liability provisions and which provide that where the 
consignor gives notice to the agent of the forwarding carrier that he 
elects not to accept all the terms and conditions of the carriers' bills 
of lading or contracts of shipment carrying the limited liability, but 
desires a common carrier's liability service, the rate charged therefor 
will be ten per cent higher than the rate charged for property shipped 
subject to all the terms and conditions of the carriers' biUs of lading 
and contracts of shipment. 

The Uniform Bill of Lading applicable to the Official Classification 
and Western Classification Territories, and the Standard Bill of Lading 
and individual lines ' bills of lading and contracts of shipment used in 
Southern Classification Territory, all contain a set of terms and con- 
ditions which limit the carrier's common-law liability. In this man- 
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ner, the shipper is given a choice of rates based upon difference in 
liability; one, that shown in the Classification and carrying a limited 
liability, and the other, the ten per cent higher rate in consideration of 
the shipper enjoying the liability at common law, and by the laws of 
the United States and of the several States in so far as they apply, 
but subject to the terms of the carrier's limited-liability bill of lading 
in so far as they are not inconsistent with such common-carrier's 
liability. 

Theoretically, the carriers' ratings as contained in the Consolidated 
Freight Classification are based upon the carriers' common-law lia- 
bility, and ten per cent lower rates are accorded to the shipper in con- 
sideration of the property being transported under a limited-liability 
service. However, in view of the fact that most traffic moves under 
the limited-liability service and only occasionally a shipper elects to 
have his goods transported under the common-law liability, it is obvious 
that for convenience and to facilitate computation of rates on the 
majority of traffic the carriers have stated the ratings in the Classifica- 
tion in inverse order. It is a matter of common knowledge that the 
great bulk of freight is transported under bills of lading limiting the 
common-law liability of the carrier. Hence, where the difference be- 
tween two rates, one applicable to limited liability and the other to 
full common-law liability, is fixed upon a horizontal percentage basis, 
it would seem a convenient method to state specifically and in detail 
only the rates for limited liability, and then state generally the per- 
centage of increase over those rates where the goods are transported 
subject to full common-law liability.^ 

This dual system of rate assessment conditioned upon the character 
of the carrier 's liability was in vogue long before the enactment of the 
"Carmack Amendment" of June 29, 1906. 

Originally, the differential between rates carrying an unlimited 
or common-law liability and those which provide a limited liability was 
twenty per cent, but this differential was reduced to ten per cent at the 
suggestion of the Interstate Commerce Commission as early as May 
14, 1908, the Commission holding that the differential should exactly 
measure the additional insurance risk which carrier assumed when 
the liability is unlimited, and that an increased charge of twenty per 
cent is manifestly out of all proportion to the larger risk involved, and 
that its virtual effect is to restrict the public to rates calling for lim- 
ited liability.^ 

The obvious effect of the "Cummins Amendment" of March 4, 
1915, to Section 20 of the Interstate Commerce Act providing for lia- 
bility for the full actual loss, damage, or injury to the property trans- 
ported notwithstanding any limitation of liability or limitation of the 
amount of recovery or representation or agreement as to value in any 
contract, rule, regulation, or in any tariff filed with the Interstate 
Commerce Commission, is to nullify the dual system of classification 
and rate making as above described as far as it relates to interstate 
and foreign commerce. 

As stated by the Commission in In Re The Cummins Amendment^ 
"The more important points which seem to be surrounded with the 
most doubt and upon which opinions so far expressed most sharply 
conflict, are: 

"1. If no changes are made in the existing shipping contracts 
and rate schedules, will the higher rates provided therein automati- 
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cally become lawfully applicable upon the date upon which, the amend- 
ment takes effect? 

"As we have seen, the Carmack amendment, adopted in 1906. 
provided that no contract, receipt, rule, or regulation should exempt 
the carrier from the liability thereby imposed. As has been said, no 
effort was made to change rates because of that amendment to the 
act. The classifications or rate schedules provide that unless the 
terms of certain bills of lading are accepted higher rates will apply. 
The terms of the bill of lading could be modified or changed to any 
extent without automatically changing any rate. Prior to 1913 many 
of the limitations contained in bills of lading or other shipping con- 
tracts were treated as if they did not exist, and it was never suggested 
that the validity or invalidity of any such provision affected the rate. 

"It is contrary to aU canons of construction to hold that an act of 
Congress produces a result not intended by Congress unless the express 
language of the act compels such a construction. There is nothing in 
the expressed terms of this act or in the history of this legislation that 
shows any intent or purpose on the part of Congress to affect in any 
degree the existing rates charged by carriers for transporting property. 
The legislation is aimed at specified contracts and declares them to be 
unlawful. The lawful rates on file at this time, therefore, are the 
rates providing for the limited liabihty. The Cummins amendment, 
by making contracts limiting liability for loss caused by the carriers 
ujolawful, does not destroy these rates, but they remain in effect and 
are lawfully applicable, for the 10 per cent increased rates are merely 
additional and cannot stand in and of themselves. 

"Applying correct rules of interpretation, the Cummins amend- 
ment does not automatically bring into effect the increased rates named 
in the classifications and tariff publications as applicable to shipments 
which are not made subject to the terms of the uniform or carrier's 
bill of lading." 

Therefore, insofar as interstate and foreign commerce are con- 
cerned, the ratings provided in the Consolidated Freight Classification 
have automatically attached to them, by virtue of the "Cummins 
amendment" the carrier's full common-law liability as imposed by Sec- 
tion 20 of the Act; and all provisions with reference to limitation of 
liability and which seek to impose ten per cent higher ratings when 
the property is not shipped subject to the carrier's terms and condi- 
tions, are null and void. 

It should be noted, however, that the Consolidated Freight Class- 
ification is filed with numerous State regulating tribunals throughout 
the Official, Southern, and Western Classification Territories for use. 
on intrastate traffic, and for this reason, the dual system of ratings 
provided in the consolidated Freight Classification is still lawful with 
respect to purely intrastate traffic, except insofar as they may be con- 
trary to the laws, rules, and regulations of the several States in which 
such Classification is in use. 

1. Mannheim Insurance Co. v. Brie & W. Transportation Co. (1898), 72 Minn. 357 75 
N. W. 602. 

2. In the Matter of Released Rates (1908), 13 I. C. C. Ren. 550. The case of Missouri 
K. & T. Ry. Co. V. Harriman Bros. (1913), 227 U. S. 657, 33 Sup. Ct. Rep. 397, 57 l! 
Ed. 690, involved a twenty per cent differential between rates on live stock and the 
validity of such contract was sustained by the United States Supreme Court. For 
the construction of a ten percent differential live stock contract, see Boston & M. 
Rd. Co. V. Piper, (1918), 246 U. S. 439, 38 Sup. Ct. Rep. 354, 62 L. Ed. 820. 

3. In Re The Cummins Amendment (1915), 33 I. C. C. Rep. 682. 
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2017-G. Deductions eob nattjeal sheinkage and unavoidable waste 

ON SHIPMENTS OF GEAIN. 

See "Dwmages cmd Reparation — Claims between Shippers and 
Carriers," Chapter 28, post. 



2017-H. "Fill" aliLowances deduced feom hoof-selling weights of 

LIVE STOCK as BASES FOE ASSESSMENT OF XRANSPOETATION 
CHAEGES. 

See "Damages and Reparation — Claims between Shippers and Car- 
riers," Chapter 28, post. 

2017-1. Tolerance peovisions in published taeiffs goveening ship- 
ments OF COAL. 

See "Damages and Reparation — Claims between Shippers and 
Carriers," Chapter 28, post. 



2017-J. Rules of caeedee, unauthoeized by its tariffs, wheeeundee 
shipments aee eefused unless the declared value thereof 
IS marked on the package by the shippee, unlawful. 

In Viscose Co. v. American Railway Express Co.^ the Commission 
stated : 

' ' The rules of defendant requiring the value to be marked on pack- 
ages are not on file with us, but are published in a book of general 
instructions to employees and read as follows : 

"323. (a) Receipts to show value: Shippers must be required to state the nature 
of the shipments and to declare the value thereof (except on ordinary live stock), which 
■value must be inserted in 'Value' space on the receipt and marked on the package. Ship- 
per's declaration of value may be made by notation, 'Not exceeding $50.00' or 'Not ex- 
ceeding 50c per pound, actual weight." * * * if shipper or his representative de- 
■clines to declare value and sign receipt or agreement, the shipment must be refused. 

"6-A. * * * We wish to impress upon all agents, receiving clerks and vehicle- 
inen the need of assuring themselves at the time of receipting for shipments: * * * 
that the declared value is marked on all shipments weighing 100 lbs. or less and valued 
■over $50.00, and on all shipments weighing over 100 lbs., and valued at over 50 cents 
per lb. 

"Complainant was not required to mark the value upon packages 
at Marcus Hook until November 10, 1919, and at Roanoke until after 
June 21, 1920, the date of the first hearing in this case." When ship- 
naents comprised more than one package complainant was required, 
at Marcus Hook, to show the value of each package; at Roanoke it 
was required merely to show the total value. It is asserted by de- 
fendant that all shippers at both stations are now required to mark 
upon packages the total value only. 

' ' The value of the shipments and the prices made its customers by 
■complainant vary according to the season of the year, the quantity 
and quality shipped, and other circumstances. It has been complain- 
ant's practice to furnish defendant a duplicate receipt showing the 
total value of each shipment and other pertinent information. Com- 
plainant considers it unnecessary to show the value on the package 
when it can be ascertained from the receipt, and asserts that valua- 
tion marks on packages might induce pilfering or otherwise operate 
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to its detriment. The value, however, is also shown on the waybiU 
attached to the shipment where it is subject to observation. If ship- 
pers object to showing the value of their shipments they may use the 
code which defendant has adopted for that purpose. 

' ' Since July 1, 1920, defendant has adopted the practice generally 
of retaining duplicate express receipts. Although it is possible to 
waybiU shipments from the information shown in the receipts, it has 
been and is defendant's practice to waybiU them from the marks on 
the packages, after weighing. When the charges are billed 'collect' 
the amount collectible is not shown in the waybiU, but is computed 
fay the agent at destination from information shown in the waybiU 
and on the package. Practically all of complainant's shipments are 
made without prepayment of charges. Defendant asserts that can- 
ceUation of the rules assailed would be detrimental to efficiency in 
the handling of its business and might result in the appUcation of 
improper charges where the waybills covering 'collect' shipments 
are lost or mutUated in transit, and that enforcement of the rule is a 
safeguard against theft and pilferage, as shipments of high value 
are given more than ordinary care while in transit Each employee 
who handles such shipments is required to receipt for the packages, 
thereby reducing losses to a minimum. 

"As early as 1866 a rule of the express companies required the 
value of shipments, if exceeding $50, to be marked on the package. In 
our order of July 24, 1913, in Express Rates, Practices, Accoumis, 
a/nd Revenues, 28 I. C. C. 131, the following classification provision 
was prescribed: 

"Shippers must be required to state the nature of the shipment, to declare the 
value thereof, which value, when given, must be inserted in the receipt, marked on the 
package, and entered on the way-bill. 

Prior to July 1, 1917, this requirement was pubUshed as a part of 
rule 2 (b) of the express classification, and was filed with us; but 
on that date the portion of the rule which provided that the value must 
be marked on the package and entered on the waybill was omitted from 
the classification. 

''The rules quoted from defendant's book of instructions authorize 
refusal of shipments when the shipper or his representative declines 
to disclose the value and to sign the prescribed receipt or agreement, 
but not when he merely fails or refuses to mark the value upon pack- 
ages. Whether, under these rules, the duty of so marking the packages 
devolves upon the shipper or upon defendant's employees is uncertain. 
By section 1 of the act carriers are required, among other things, to 
establish, observe, and enforce just and reasonable regulations and 
practices affecting 'the manner and method of presenting, markinff, 
packing and delivering property for transportation.' We have held 
in several cases involving rules of freight classifications or tariff that 
carriers reasonably may require shippers to properly mark their ship- 
ments, and in one such case, Colorado Tent & Awning Co. v. B. (& M. 
R. R. Co., 21 I. C. C, 565, we said: 

"Reasonable and pertinent rules are as essential a part of the tariff as the rates 
which are governed or limited by their application. 

"Clearly defendant's rules and practice herein assailed limit, and 
in fact, completely nullify the application of rates which otherwise 
would be available to complainant under defendant's published tariffs. 
The facts of record seem to show that it would be in the interest of 
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operating efficiency and not unreasonable to require shippers to mark 
the value on packages, when shipments are subject to rates based on 
valuation. But if defendant desires to enforce such a regulation, it 
should be plainly stated in its schedules and uniformly observed." 

1. Viscose Co. v. American Railway Express Co. (1921), 62 I. C C. Rep. 32, 33, et seq. 



2017-K. Validity of limited-liability provisions in receipts, bills of 

LADING, AND CONTRACTS OF SHIPMENT IN INTERSTATE AND 
FOREIGN COMMERCE. 

See "Validity of limited-liability provisions in receipts, bills of 
lading, and contracts of shipment in interstate am/d foreign commerce," 
Section 2016, ante. 



2018. Constitutionality of provisions of Section 20 of the Act goveming^ 
the initial carrier's liability, and limitation of carrier's lia- 
bility for loss, damage, or injury to property transported in 
interstate and foreign commerce. 



2018-A, Constitutionality of statute making the initial carrier 

LIABLE foe loss, DAMAGE, OR INJURY TO PROPERTY OCCURRING 
ON THE LINES OF CONNECTING CARRIERS. 

The power of Congress under the interstate commerce clause of 
the Constitution is plenary, and without limitation other than those 
prescribed in the Constitution itself.^ 

The burden of proof is upon those who affirm the unconstitution- 
ality of an act of Congress to show clearly that it is in violation of the 
Constitution; it is not sufficient to merely raise a doubt.^ 

The provision of Section 20 of the Interstate Commerce Act of 
Feb. 4, 1887 * * * as amended by the Hepburn Act of June 20, 
1906 * * * which makes a common carrier receiving property for 
transportation from a point in one state to a point in another liable 
for all loss or damage to such property whether it occurred on its own 
line or on connecting lines, and provides that no contract, receipt, rule, 
or regulation shall exempt it from such liability, is not unconstitutional 
as interfering with the liberty of contract, or as depriving the carrier 
of its property without due process of law, but is within the power of 
Congress under the commerce clause of the Constitution.^ 

In Atlantic C. L. Rd. Co. v. Riverside Mills,* in which the con- 
stitutionality of Section 20 of the Interstate Commerce Act was sus- 
tained, Mr. Justice Lurton in delivering the opinion of the court stated : 
"The goods of the defendants in error were lost by a connecting carrier 
to whom they had been safely delivered. Though received for a point 
beyond its own line, and for a point on the line of a succeeding carrier, 
there was no agreement for their safe carriage beyond the line of the 
plaintiff in error, but upon the contrary, an express agreement that the 
initial carrier should not be liable for a 'loss or damage not ocouring 
on its own portion of the route.' Such a provision is not a contract 
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for exemption from a carrier's liability as such, but a provision making 
plain that it did not assume the obligation of a carrier beyond its own 
line, and that each succeeding carrier in the route was but the agent 
of the shipper for a continuance of the transportation. It is therefore 
obvious that at the common law an initial carrier under such a state 
of facts would not be liable for a loss through the fault of a connecting 
carrier to whom it had, in due course, safely delivered the goods for 
further transportation. Ogdensburg <& L. C. B. Co. v. Pratt, 22 Wall. 
123, 22 L. ed. 827; Myrick v. Michigan C. B. Co., 107 U. S. 102, 27 L. 
•ed. 325, 1. Sup. Ct. Rep. 425 ; Southern P. B. Co. v. Interstate Commerce 
Commission, 200 U. S. 536, 554, 50 L. ed. 585, 593, 26 Sup. Ct. Eep. 
330. Liabihty is confessedly dependent upon the provision of the act 
of Congress regulating commerce between the states, known as the Car- 
mack amendment of June 29, 1906 * * *. 

"The 20th section of the act of February 4, 1887 * * * as 
changed by the Carmack amendment reads as follows : 

"That any common carrier, railroad, or transportation company receiving property 
for transportation from a point in one state to a point in another state shall issue a 
receipt or bill of lading therefor, and shall be liable to the lawful holder thereof for any 
loss, damage, or injury to such property, caused by it or by any common carrier, rail- 
road, or transportation company to which such property may be delivered, or over whose 
line or lines such property may pass, and no contract, receipt, rule or regulation shall 
exempt such common carrier, railroad, or transportation company from the liability 
hereby imposed. Provided, that nothing in this section shall deprive any holder of such 
receipt or bill of lading of any remedy or right of action which he has under existing law. 

"That the common carrier, railroad or transportation company issuing such receipt 
or bill of lading shall be entitled to recover from the common carrier, railroad or trans- 
portation company on whose line the loss, damage, or injury shall have been sustained, 
the amount of such loss, damage or injury as it may be required to pay to the owners 
of such property, as may be evidenced by any receipt, judgment, or transcript thereot 

"The power of Congress to enact this legislation has been denied, 
first, because it is said to deprive the carrier and the shipper of their 
common-law carrier to make a just and reasonable contract in respect 
to goods to be carried to points beyond the line of the interstate car- 
rier; and, second, that in casting liability upon the initial carrier for 
loss or damage upon the line of a conjiecting carrier, the former is 
deprived of its property without due process of law. 

' ' The indisputable effect of the Carmack amendment is to hold the 
initial carrier engaged in interstate commerce and ' receiving property 
for transportation from a point in one state to a point ia another state ' 
as having contracted for through carriage to the point of destination, 
using the lines of connecting carriers as its agents. 

"Independently of the Carmack amendment the carrier, when ten- 
dered property for such transportation, might elect to contract to 
carry to destiaation, in which case it necessarily agreed to do so through 
the agency of other and independent carriers in the line ; or, it might 
elect to carry safely over its own lines only, and then deliver to the next 
carrier, who would then become the agent of the shipper. In the 
first case the receiving carrier's liability as carrier extends over the 
whole route, for, on obvious grounds, the principal is liable for the acts 
of its agent. In the other case its carrier liability ends at its own 
terminal, and its further liability is merely that of a forwarder. Hav- 
ing this power to make the one or the other contract, the only question 
which has occasioned a conflict in the decided cases was whether it, in 
the particular case, made the one or the other. 

"The general doctrine accepted by this court, in the absence of 
legislation, is, that a carrier, unless there be a special contract, is only 
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bound to carry over its own line, and then deliver to a connecting car- 
rier. That such an initial carrier might contract to carry over the 
whole route was never doubted. It is equally indisputable that if it 
does so contract, its common-law carrier liability will extend over the 
entire route. Ohio & M. R. Co. v. McCarthy, 96 U. S. 258, 266, 24 L. 
ed. 693, 696; Ogdensbwrg S L. C. R. Co. v. Pratt, supra; Northern P. 
R. Co. V. American Trading Co., 195 U. S. 439, 49 L. ed. 269, 25 Sup. Ct. 
Eep. 84; Muschamp v. Lancaster <& P. R. Co., 8 Mees. & W. 421. 

"The English cases beginning with Muschamp v. Lancaster & P. R. 
Co., supra, decided in 1841, down to Bristol S E. R. Co. v. Collins, 7 
H. L. Cas. 194, have consistently held that the mere receipt of property 
for transportation to a point beyond the line of the receiving carrier, 
without any qualifying agreement, justified an inference of an agree- 
ment for through transportation, and an assumption of full carrier lia- 
bility by the primary carrier. The ruhng is grounded upon considera- 
tions of public policy and public convenience, and classes the receipt of 
goods so designated for a point beyond the carrier line as a holding out 
to the public that the carrier has made its own arrangements for the 
continuance by a connecting carrier of the transportation after the 
goods leave its own line. There are American cases which take the 
same view of the question of evidence thus presented. Some of them 
8. R. Co. V. Mt. Vernon Co., 84 Ala. 175, 4 So. 356; Central R. Co. v. 
Hasselkus, 91 Ga. 384, 44 Am. St. Eep. 37, 17 S. E. 838; Beard v. 
St. Louis, A. & T. H. R. Co., 79 Iowa 531, 44 N. W. 803 ; Kyle v. Lau- 
rens R. Co., 10 Eich. L. 382, 70 Am. Dec. 231 ; Erie R. Co. v. WUoox, 
84 111. 240, 25 Am. Eep. 451; East Tennessee S V. R. Co. v. Rogers, 
6 Heisk. 143, 19 Am. Eep. 589. 

' ' Upon the other hand, many American courts have repudiated the 
English rule which holds the carrier to a contract for transportation 
over the whole route, in the absence of a contract clearly otherwise, 
and have adopted the rule that unless the carrier specifically agrees 
to carry over the whole route, its responsibility as a carrier ends with 
its own line ; and that, for the continuance of the shipment, its liability 
is only that of a forwarder. The conflict has therefore been one as 
to the evidence from which a contract for through carriage to a place 
beyond the line of the receiving carrier might be inferred. 

"In this conflicting condition of the decisions as to the circum- 
stances from which an agreement for through transportation of prop- 
erty designated to a point beyond the receiving carrier's line might 
be inferred. Congress, by the act here involved, has declared, in sub- 
stance, that the act of receiving property for transportation to a point 
in another state, and beyond the line of the receiving carrier, shall 
impose on such receiving carrier the obligation of through transporta- 
tion, with carrier liability throughout. But this uncertainty of the 
nature and extent of the liability of a carrier receiving goods destined 
to a point beyond its own line, was not aU which might well induce the 
interposition of the regulating power of Congress. Nothing has per- 
haps contributed more to the wealth and prosperity of the country 
than the almost- universal practice of transportation companies to 
co-operate in making through routes and joint rates. Through this 
method, a situation has been brought about by which, though iadepend- 
ently managed, connecting carriers become in effect one system. This 



§2018] TRAFFIC LAW SERVICE 308 

practice has its origin in the mutual interests of such companies and 
in the necessities of an expanding commerce. 

"In the leading case of MusGham,p v. Lmicaster & P. R. Co., cited 
above, Lord Abinger defended the inference of a contract for through 
carriage from the mere receipt of a package destined to a point beyond 
the line of the receiving carrier upon the known practice in his day 
of such carriers. Upon this subject, in speaking of connecting lines 
of railway, he said: 'These railway companies, though separate in 
themselves, are in the habit, for their own advantage, of making con- 
tracts, of which this was one, to convey goods along the whole line, to 
the ultimate terminus, each of them being agents of the other to carry 
them forward, and each receiving their share of the profits from the 
last.' 

"The tenth clause of the conditions annexed to this bill of lading, 
and shown elsewhere, affords a fair illustration of the customary 
methods of connecting carriers to co-operate for their mutual benefit 
in carrying on transportation begun by one which must be continued 
by other lines over which the thing to be transported must go. The 
receiving carrier makes the rate and the route, and as the agent of 
every such connecting carrier executes a contract which is to bind 
each of them, 'severally, but not jointly,' one of the terms of the agree- 
ment being that each carrier shall be liable only for loss or damage 
occurring on its own line. Through this well known and necessary 
practice of connecting carriers there has come about, without unity 
of ownership or physical operation, a singleness of charge and a con- 
tinuity of transportation greatly to the advantage of the carrier, and 
beneficial to the great and growing commerce of the country. 

"Along with this singleness of rate and continuity of carriage 
there grew up the practice by receiving carriers, illustrated in this 
case, of refusing to make a specific agreement to transport to points 
beyond its own line, whereby the connecting carrier, for the purpose 
of carriage, would become the agent of the primary carrier. The 
common form of receipt, as the court may judicially know, is one by 
which the shipper is compelled to make with each carrier in the route 
over which his package must go a separate agreement limiting the 
carrier liability of each separate company to its own part of the 
through route. As a result the shipper could look only to the initial 
carrier for recompense for loss, damage, or delay occurring on its 
part of the route. If such primary carrier was able to show a delivery 
to the rails of the next succeeding carrier, although the packages 
might and usually did continue the journey in the same car in which 
they had been originally loaded, the shipper must fail in his suit. He 
might, it is true, then bring his action against the carrier so shown 
to have next received the shipment. But here, in turn, he might be 
met by proof of safe delivery to a third separate carrier. In short, 
as the shipper was not himself in possession of the information as 
to when and where his property had been lost or damaged, and had nO' 
access to the records of the connecting carriers who, in turn, had par- 
ticipated in some part of the transportation, he was compelled in 
many instances to make such settlement as should be proposed. 

"This burdensome situation of the shipping public in reference 
to interstate shipments over routes including separate lines of car- 
riers was the matter which Congress undertook to regulate. Thus,, 
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when this Carmack amendment was reported by a conference commit- 
tee, Judge William Richardson, a congressman from Alabama, speak- 
ing for the committee of the matter which it was sought to remedy, 
among other things, said: 

" 'One of the great complaints of the railroads has been — and, I 
think, a reasonable, just, and fair complaint — that when a man made a 
shipment, say, from Washington, for instance, to San Francisco, Cal- 
ifornia, and his shipment was lost in some way, the citizen had to 
go thousands of miles, probably, to institute his suit. The result was 
that he had to settle his damages at what he could get. What have 
we done? We have made the initial carrier, the carrier that takes 
and receives the shipment, responsible for the loss of the article in 
Jhe way of damages. We save the shipper from going to California 
some distant place to institute his suit. Why? The reasons in- 
Slcing us to do that were that the initial carrier has a through-route 
^imection with the secondary carrier, on whose route the loss occurred? 
' a settlement between them will be an easy matter, while the shipper 
iuld be at heavy expense in the institution of a suit. If a judgment 
'obtained against the initial carrier, no doubt exists but that the sec- 
2/hdary carrier would pay it at once. Why? Because the arrange- 
ment, the concert, the co-operation, the through route courtesies between 
them would be broken up if prompt payment were not made. We have 
done that in conference.' (40 Cong. Eec. Pt. 10. p. 9580.) 

"It must be conceded that the effect of the act in respect of car- 
riers receiving packages in one state for a point in another, and beyond 
its own lines, is to deny to such an initial carrier the former right to 
make a contract limiting liability to its own line. This, it is said, is 
a denial of the liberty of contract secured by the 5th Amendment to the 
Constitution. To support this, counsel cited such cases as Allgeyer 
v. Louisiana, 165 U. S. 589, 41 L. ed. 835, 17 Sup. Ct. Eep. 427; LocJmer 
V. New Yorh, 198 U. S. 45, 49 L. ed. 937, 25 Sup. Ct. Eep. 539, 3 A. & E. 
Ann. Cas. 1133; and Adair v. United States, 208 U. S. 161, 52 L. ed. 
436, 28 Sup. Ct. Eep. 277, 13 A. & E. Ann. Cas. 764. 

"This power to regulate is the right to prescribe the rules under 
which such commerce may be conducted. 'It is,' said Chief Justice 
Marshall, in Gibbons v. Ogden, 9 Wheat. 1, 196, 6 L. ed. 23, 70, 'the 
power * * * vested in Congress as absolutely as it would be in a 
single government having in its Constitution the same restrictions on 
the exercise of the power as are found in the Constitution of the United 
States.' It is a power which extends to the regulation of the appli- 
ances and machinery and agencies by which such commerce is con- 
ducted. Thus, in Johnson v. Southern P. Co., 196 U. S. 1, 49 L. ed. 363, 
25 Sup. Ct. Eep. 158, an act prescribing safety appliances was upheld. 
And in Interstate Commerce Com.mission v. Illinois C. R. Co., 215 U. 
S. 452, 54 L. ed. 280, 30 Sup. Ct. Eep. 155, it was held that the equip- 
ment of an interstate railway, including cars used for the transporta- 
tion of its own fuel, was subject to the regulation of Congress. In 
Interstate Commerce Commission v. Chicago d A. R. Co., 215 U. S. 
479, 54 L. ed. 291, 30 Sup. Ct. Eep. 163, it was held to extend to the 
distribution of coal cars to the shipper, so as to prevent discrimina- 
tion. In the Employers Liability Cases (Howard v. Illinois C. R. Co.) 
207 U. S. 463, 52 L. ed. 297, 28 Sup. Ct. Eep. 141, power to pass an 
act which regulated the relation of miaster and servant, so as to impose 
on the carrier, while engaged in interstate commerce, liability for the 
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negligence of a fellow servant, for which at common law there was no 
liability, and depriving such carrier of the common-law defense of con- 
tributory negligence save by way of reduction of damages was upheld. 
In Addyston Pipe & Steel Co. v. United States, 175 U. S. 211, 44 L. ed. 
136, 20 Sup. Ct. Eep. 96, and Northern Securities Co. v. United States, 
193 U. S. 197, 48 L. ed. 679, 24 Sup. Ct. Rep. 436, it was held that this 
power of regulation extended to and embraced contracts in restraint of 
trade between the states. 

"It is obvious, from the many decisions of this court, that there 
is no such thing as absolute freedom of contract. Contracts which 
contravene public policy cannot be lawfully made at all ; and the power 
to make contracts may in all cases be regulated as .to form, evidence, 
and validity as to third persons. The power of government extends to 
the denial of liberty of contract to the extent of forbidding or regu- 
lating every contract which is reasonably calculated to injuriously affect 
the public interests. Undoubtedly the United States is a government 
of limited and delegated powers, but in respect to those powers which 
have been expressly delegated, the power to regulate commerce be- 
tween the states being one of them, the power is absolute, except as 
limited by other provisions of the Constitution itself. 

"Having the express power to make rules for the conduct of com- 
merce among the states, the range of congressional discretion as to 
the regulation best adapted to remedy a practice found inefficient or 
hurtful is a wide one. If the regulating act be one directly applicable 
to such commerce, not obnoxious to any other provision of the Con- 
stitution, and reasonably adapted to the purpose by reason of ligiti- 
mate relation between such commerce and the rule provided, the ques- 
tion of power is for this court in the Employers' Liability Cases cited 
above, 'is not merely the matter regulated, but whether the regulation 
is directly one of interstate commerce, or is embraced within the grant 
(of power) conferred on Congress to use all lawful means necessary 
and appropriate to the execution of the power to regulate commerce.' 

"That a situation had come about which demanded regulation in 
the public interest was the judgment of Congress. The requirement 
that carriers who undertook to engage in interstate transportation, 
and as a part of that business held themselves out as receiving pack- 
ages destined to places beyond their own terminal, should be required, 
as a condition of continuing in that traffic, to obligate themselves to 
carry to the point of destination, using the lines of connecting car- 
riers as their own agencies, was not beyond the scope of the power 
of regulation. The rule is adapted to secure the rights of the shipper 
by securing unity of transportation with unity of responsibility. The 
regulation is one which also facilitates the remedy of one who sus- 
tains a loss, by localizing the responsible carrier. Neither does the 
regulation impose an unreasonable burden upon the receiving carrier. 
The methods in vogue, as the court may judicially know, embrace not 
only the voluntary arrangement of through routes and rates, but the 
collection of the single charge made by the carrier at one or the other 
end of the route. This involves frequent and prompt settlement of 
traffic *balances. The routing in a measure depends upon the certainty 
and promptness of such traffic balance settlements, and such balances 
have been regarded as debts of a preferred character when there is a 
receivership. Again, the business association of such carriers affords 
to each facilities for locating primary responsibility as between them- 
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selves which the shipper cannot have. These well-known conditions 
afford a reasonable security to the receiving carrier for a reimburse- 
ment of a carrier liability which should fall upon one of the connecting- 
carriers as between themselves. 

"But it is said that any security resulting from a voluntary agree- 
ment constituting a through route and rate is destroyed if the receiving 
carrier is not at liberty to select his own agencies for a continuance of 
the transportation beyond his own line. This is an objection which, 
has no application to the present case. This action was for loss and 
damage arising from several distinct shipments to different places 
beyond the line of the plaintiff in error, who was the initial or receiving 
carrier. The presumption from the absence of anything to the contrary 
in the record, is that the routing was over connecting lines with whom 
the plaintiff in error had theretofore made its own arrangements and 
rate. This record presents no question as to the right of the initial 
carrier to refuse a shipment designated for a point beyond its own line, 
nor its right to refuse to make a through route or joint rate when such 
route and rate would involve the continuance of a transportation over 
independent lines. We therefore refrain from any consideration of 
the large question thus suggested. The shipments involved in the 
present case were voluntarily received by an initial carrier who under- 
took to escape carrier's liability beyond its own line by a provision 
limiting liability to loss upon its own line. This was forbidden by 
the Carmack amendment, and any stipulation and condition in the 
special receipt which contravene the rule in question is invalid. 

"Reduced to the final results, the Congress has said that a receiv- 
ing carrier, in spite of any stipulation to the contrary, shall be deemed 
when it receives property in one state, to be transported to a point in 
another, involving the use of a connecting carrier for some part of the 
way, to have adopted such other carrier as its agent, and to incur 
carrier liability throughout the entire route, with the right to reim- 
bursement for a loss not due to his own negligence. The conditions- 
which justified this extension of carrier liability we have already 
adverted to. The rule of the common law which treated a common car- 
rier as an insurer grew out of a situation which required that kind of 
security for the protection of the public. To quote the quaint but 
expressive words of Lord Holt, in Goggs v. Bernard, 2 Ld. Raym. 909, 
when defending and applying the doctrine of absolute liability against 
loss not due to the act of God or the public enemy, 'This rule,' said he, 
'is a politick establishment contrived by the policy of the law for the 
safety of all persons the necessity of whose affairs oblige them to 
trust these sorts of persons, that they may be safe in their Avays of 
dealing. ' 

"If it is to be assumed that the ultimate power exerted by Con- 
gress is that of compelling co-operation by connecting lines of inde- 
pendent carriers for purpose of interstate transportation, the power 
is still not beyond the regulating power of Congress, since, without 
merging indentity of separate lines or operation, it stops with the re- 
quirement of oneness of charge, continuity of transportation, and 
primary liability of the receiving carrier to the shipper, with the right 
of reimbursement from the guilty agency in the route. That there 
is some chance that this right of recoupment may not be always effec- 
tive may be conceded without invalidating the regulation. If the 
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power existed and the regulation is adapted to the purpose in view, 
the public advantage justifies the discretion exercised, and upholds the 
legislation as within the limit of the grant conferred upon Congress. 
Touching the range of legislative discretion of the states in respect to 
occupations or trades which are effected by a public use. this court, in 
Gundling v. Chicago, 111 U. S. 183, 188, 44 L. ed. 725, 728, 20 Sup. Ct. 
Eep. 633, 635, said: 

" 'Unless the regulations are so utterly unreasonable and extrav- 
agant in their nature and purpose that the property and personal rights 
of the citizen are unnecessarily, and in a manner wholly .arbitrary 
interfered with or destroyed without due process of law, they do not 
extend beyond the power of the state to pass, and they form no sub- 
ject for Federal interference. As stated in Crowley y. Christensen, 
137 U. S., 86, 34 L. ed. 620, 11 Sup. Ct. Eep. 13: "The possession and 
enjoyment of all rights are subject to such reasonable conditions as may 
be deemed by the governing authority of the country essential to the 
safety, health, peace, good order, and morals of the community." ' 

"But it is said that the act violates the 5th Amendment by taking 
the property of the initial carrier to pay the debt of an independent 
connecting carrier whose negligence may have been the sole cause of 
the loss. But this contention results from a surface reading of the 
act. and misses the true basis upon which it rests. The liability of the 
receiving carrier which results in such a case is that of a principal 
for the negligence of his own agents. 

"In substance Congress has said to such carriers: 'If you receive 
articles for transportation from a poiat in one state to a place in 
another, beyond your own terminals, you must do so under a contract 
to transport to the place designated. If you are obliged to use the 
services of independent carriers in the continuance of the transit, you 
must use them as your own agents, and not as agents of the shipper.' 
It is therefore not the case of making one pay the debt of another. The 
receiving carrier is, as principal, liable not only for its own negligence, 
but for that of any agency it may use, although, as between them- 
selves, the company actually causing the loss may be primarily liable. 

"In Seaboard Air Line R. Co. v. Seegers, 207 U. S. 73, 78, 52 L. ed. 
108, 110, 28 Sup. Ct. Kep. 28, 30, legislation by the state of Georgia 
imposing a penalty for failure to adjust damage claims within forty 
days was held to neither deny due process nor the equal protection 
of the law. Speaking by Mr. Justice Brewer, the court said of the 
reasonableness of the requirement and classification, that 'the matter 
to be adjusted is one peculiarly within the knowledge of the carrier. 
It receives the goods and has them in its custody until the carriage 
is completed. It knows what it received and what it delivered. It 
knows what injury was done during the shipment, and how it was done. 
The consignee may not know what was in fact delivered at the time of 
the shipment, and the shipper may not know what was dehvered to the 
consignee at the close of the transportation. The carrier can deter- 
mine the amount of the loss more accurately and promptly and with 
less delay and expense than anyone else, and for the adjustment 
of loss or damage to shipments within the state forty days cannot be 
said to be an unreasonably short length of time. ' 

' ' The conclusion we reach in respect to the validity of the amend- 
ment has the support of some well considered cases. Among them we 
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cite : Smeltser v. St. Louis & 8. F. R. Co., 158 Fed. 649 ; Pittsburg G. 
C. & St. L. B. Go. V. Mitchell (Ind.) 91 N. E. 735 ; Louisville & N. B, 
Go. V. Scott, 133 K. 724, 118 S. W. 992." 

1. Smeltzer v. St. Louis & S. P. Rd. Co. (1908), 158 Fed. Rep. 649, cited in, Atlantic 
C. L. Rd. Co. V. Riverside Mills (1911), 219 U. S. 186, 31 Sup. Ct. Rep. 164, 55 L. Ed. 
177, affirming. Riverside Mills v. Atlantic C. L. Rd. Co. (1909), 168 Fed. Rep. 987. 

2. Ibid.' 

3. Ibid. 

4. Atlantic C. L. Rd. v. Riverside Mills (1911), 219 U. S. 186, 31 Sup. Ct. Rep. 165, 55 
L. Ed. 167, 177, et seq., affirming, Riverside Mills v. Atlantic C. L. Rd. Co. (1909), 
168 Fed. Rep. 987: Louisville & N. Rd. Co. v. Scott (1911), 219 U. S. 209, 31 Sup. 
Ct. Rep. 171, 55 L. Ed. 183, affirming, Louisville & N. Rd. Co. v. Scott, 133 Ky. 724, 
118 S. W. 990, 992; Smeltzer v. St. Louis & S. F. Rd. Co. (1908), 158 Fed. Rep. 649; 
Pittsburgh C. C. & St. L. Rd. Co. v. Mitchell (Ind. 1910). 91 N. B. 735, 740: Central 
of Ga. Ry. Co. v. Sims (1910), 169 Ala. 295, 301, 53 So. 826; St. Louis & S. F. Rd. 
Co. V. Heyser (Ark. 1910). 130 S. W. 562, 566: Houston & T. C. Rd. Co. v. Lewis 
(Tex. 1910). 129 S. W. 595; Galveston H. & S. A. Ry. Co. v. Piper Co.. 52 Tex. Civ. 
App. 568, 573, 115 S. W. 107: Old Dominion S. S. Co. v. Flannery Co. (Va. 1911), 
69 S. E. 1107, 1108; Galveston H. & S. A. Ry. Co. v. Wallace (1912), 223 U. S. 481, 
32 Sup. Ct. Rep. 205, 56 L. Ed. 516. 

2018-B. Constitutionality op provisions of Section 20 of the Act 

FOEBIDDING EXEMPTION OF LIABILITY BY CONTRACT, RECEIPT OR 
OTHER DOCUMENT. 

The "Carmack Amendment" making the initial carrier of an in- 
terstate shipment liable for loss or damage caused by it or connecting 
carriers, and forbidding exemption by contract for such liability, is 
not unconstitutional as taking private property without due process of 
law.^ 

1. Louisville & N. Rd. Co. v. Scott. 133 Ky. 724, 730. 118 S. W. 990, 992, affirmed, Louis- 
ville & N. Rd. Co. V. Scott (1911), 219 U. S. 209, 31 Sup. Ct. Rep. 171, 55 L. Ed. 183; 
Galveston H. & S. A. Ry. Co. v. Wallace (Tex. 1909), 117 S. W. 169, affirmed. Galves- 
ton H. & S. A. Ry. Co. v. Wallace (1912). 223 U. S. 481, 32 Sup. Ct. Rep. 205. 56 L. 
Ed. 516; Sturges v. Detroit, G. H. & M. Ry. Co. (Mich. 1911), 131 N. W. 706, 708; 
Dodge V. Chicago, St. P. M. & 0. Ry. Co. (Minn. 1910), 126 N. W. 627, 629; Green- 
wald V. Weir, 111 N. Y. Supp. 235: Galveston H. & S. A. Ry. Co. v. Johnson (Tex. 
1911), 133 S. W. 725, 731; Galveston H. & S. A. Ry. Co. v. Crow (Tex. 1909), 117 
S. W. 170: Galveston H. & S. A. Ry. Co. v. Piper Co., 52 Tex. Civ. App. 568, 573, 
115 S. W. 107. 

2018- C. Constitutionality of the statute peemitting recoupment by 

THE initial carrier AGAINST THE CARRIER RESPONSIBLE FOR THE 
LOSS, DAMAGE, OR INJURY TO PEOPERTY TRANSPORTED. 

The portion of the "Carmack Amendment" providing that car- 
riers issuing the receipt or bill of lading shall be entitled to recover 
from the carrier on whose line the loss or damage occurs, "the amount 
of such loss, damage, or injury as it may be required to pay to the 
owners of such property, as may be evidenced by any receipt, judgment 
or transcript the'reof," is not unconstitutional, since it makes the re- 
ceipt, judgment or transcript only prima facie or presumptive, and not 
conclusive evidence.^ 

1. Central of Ga. Ry. Co. v. Sims (1910), 169 Ala. 295, 301, 53 So. 826. 

2018-D. "Carmack Amendment" of Section 20 of the Act covering 

INITIAL carrier's LIABILITY DOES NOT INFRINGE THE CAEEEEr's 
constitutional RIGHT TO CONTRACT WITH THE CONNECTING 

caebier foe the THEOUGH EOUTE, 

Section 6 of the Interstate Commerce Act requires interstate car- 
riers to publish the rates between points on its own route and points on 
the route of other carriers when a through route and rate have been 
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•established ; and if no joint rate over the through route has been estab- 
lished, the several carriers are required to publish the separately estab- 
lished rates, fares and charges applied to the through transportation. 
Section 15 of the Act provides that where there are two or more 
through routes and through rates established, the person making the 
shipment shall have the right to designate which of the through routes 
his property shall be carried over, and that the shipper shall have the 
right, where competing lines of railway constitute portions of a through 
line or route, to determine over which of the competing lines his freight 
«hall be transported. The "Carmack Amendment" makes the initial 
carrier liable for loss or damage on the lines of the connecting car- 
rier. HELD, the right of routing so conferred, together with the 
liability imposed on the initial carrier, did not violate the constitutional 
rights of contract of the carrier; for if it has not contracted with a 
connecting carrier it cannot be required to accept for through carriage, 
and if it does accept for through carriage it does so under contract with 
the connecting carrier.^ 

1. Cleveland, C. C. & St. L. Ry. Co. v. Hayes (Ind. 1913), 102 N. E. 34, 38. See also, 
St. Louis. I. M. & S. Ry. Co. v. Carlisle (Okla. 1912), 128 Pac. 690. 



2018-E. CONSTITTJTIONALITY OP StATE STATUTES REGULATING LIABILITY 
OF CONNECTING CARRIERS ON INTRASTATE TRAFFIC. 

No rights under the United States Constitution, 14th Amendment, 
are infringed by the provisions of S. C. Civ. Code 1912, Sections 2754, 
2755, under which aU carriers participating in a through intrastate 
shipment are made the agents of each other with respect to the trans- 
portation, so that any of the carriers may be sued for loss or damage 
occurring on any part of the route, being given the right of recovery 
over against the carrier in f ault.^ 

1 Atlantic C. L. Rd. Co. v. Glenn (1915), 239 U. S. 388, 36 Sup. Ct. Rep. 154, 60 L. Ed. 
344: citing. Atlantic C. L. Rd. Co. v. Riverside MUls (1911), 219 U. S. 186. 55 L. 
Ed. 167, 31 Sup. Ct. Rep. 164. 



2019. Time for giving notice of and filing of claims with carriers, and 
for the institution of suits for recovery of damages under 
Section 20 of the Act. 



2019-A. Ninety days, minimum limitation for the giving of notice 

OF claims. 

The proviso of Section 20 (11) of the Interstate Commerce Act 
states that it shall be unlawful for any common carrier subject to the 
provisions of the Act, to provide by rule, contract, regulation, or other- 
wise a shorter period for giving notice of claim than 90 days. 

The Act provides that if the loss, damage, or injury complained 
of was due to delay or damage while being loaded or unloaded, or dam- 
aged iu transit by carelessness or negligence, then no notice of claim 
shall be required as a condition precedent to recovery.^ 

Therefore, in view of the minimum time required by statute for 
^ving notice of claim, any contract provisions providing a shorter 
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time, being in contravention of the statute, would be unlawful and 
void.^ 

1. Act, Section 20 (11), (as amended March 4, 1915). This authority is conclusive in 
an action for damages to an interstate shipment. Van Lindley Nursery Co. v. South- 
ern Ry. Co. (S. C. 1918), 96 S. E. 221. 

2. The following cases all Involve contracts which were made prior to the amendatory 
act of March 4, 1915, (38 Stat. L. 1196), c. 176, known as the "First Cummins Amend- 
ment." This Act regulated, among other things, this feature of a bill of lading is- 
sued under the "Carmack Amendment". St. Louis, I. M. & S. Ry. Co. v. Starbird 
(1917), 234 U. S. 592, 37 Sup. Ct. Rep. 462, 61 L. Ed. 917; Missouri, K. & T. Ry. Co. 
V. Harriman Bros. (1913), 227 U. S. 657, 33 Sup. Ct. Rep. 397, 57 L. Ed. 690; North- 
ern P. Ry. Co. V. Wall (1916). 241 U. S. 87, 36 Sup. Ct. Rep. 493, 60 L. Bd. 905; 
Hudson V. Chicago, St. P. M. & 0. Ry. Co. (1915), 226 Fed. Rep. 38; Olson v. Chi- 
cago, B. & Q. Rd. Co. (1918), 250 Fed. Rep. 372; St. Louis & S. F. Rd. Co. v. Kel- 
ler, 90 Ark. 308. 316, 119 S. W. 254: St. Louis, I. M. & S. Ry. Co. v. Furlow, 89 Ark. 
404. 411, 117 S. W. 517; McKinstry v. Chicago. R. I. & P. Ry. Co. (Mo. 1911), 134 S. 
W. 1061, 1063; Vigoroux v. Piatt, (1911) 115 N. Y. Supp. 880; St. Louis & S. F. Rd. 
Co. V. Zlckafoose (Okla. 1913), 135 Pac. 406, 407; Post & Woodruff v. Atlantic C. L. 
Rd. Co. (Ga. 1912). 76 S. E. 45: Erie Rd. Co. v. Shuart (1919), 250 U. S. 465, 39 
Sup. Ct. Rep. 519, 63 L. Ed. 1088; Erie Rd. Co. v. Stone (1917), 244 XI. S. 332, 37 
Sup. Ct. Ren. 633. 61 L. Bd. 1173: Baltimore & 0. Rd. Co. v. Leach (1919). 24') 
U. S. 217. 39 Sup. Ct. Reu. 254, 63 L. Ed. 570; Chicago, R. I. & P. Ry. Co. v. Bruce 
(Okla. 1915), 150 Pac. 880; Crawford v. Southern Ry. Co. (S. C. 1915), 86 S. R. 
19, 20; Toledo, St. L. & W. Rd. Co. v. Milner (Ind. 1915), 110 N. E. 756; Chicago, 
R. I. & P. Ry. Co. v. Craig (Okla. 1916), 157 Pac. 87: Kansas M. & 0. Ry. Co. v. 
Gleason (Okla. 1916). 158 Pac. 365; Atchison, T. & S. F. Ry. Co. v. Smith (Tex. 
1916), 189 S. W. 70; Castner v. Oregon-Washington Rd. & Nav. Co. (Wash. 1916), 
155 Pac. 167; Texas & P. Ry. Co. v. McMillen (Tex. 1916), 183 S. W. 773; Atchison. 
T. & S. P. Ry. Co. V. Cooper (Okla. 1918), 175 Pac. 539. 



2019-B. Validity of notice to an officer ok station agent of the 

TERMINAL CAERIEE. 

Notice to an officer or station agent of the connecting carrier at 
final destination must be deemed to satisfy the requirement of a stip- 
ulation in a through bill of lading for an interstate shipment of cattle, 
issued by the initial carrier, that the shipper, as a condition precedent 
to his right to recover for any injury to the cattle while in transit, 
shall give notice in writing of his claim to some officer or station 
agent "of said company" before the cattle are removed from the place 
of destination or mingled with other stock, in view of the "Carmack 
Amendment" of June 29, 1906, under which the bill of lading was 
issued, making the connecting carrier the agent of the receiving carrier 
for the purpose of completing the transportation and delivering the 
property, and of a further stipulation in the bill of lading that its terms 
and conditions shall inure to the benefit of any connecting carrier over 
whose line the cattle shall pass.^ 

1. Northern P. Rd. Co. v. Wall (1916), 244 U. S. 87, 36 Sup. Ct. Rep. 493, 60 L. Ed. 905. 
It should be noted that this case arose prior to the "Cummins Amendment" of March 
4, 1915, which fixes the minimum time for giving notice at 90 days. 



2019-C. Oral notice not valid where written notice required by 

contract. 

Where a live stock shipping contract required written notice of 
loss or damage to be given within 10 days after unloading, under pen- 
alty of waiver, oral notice of loss, given to an agent at the point where 
the animals were unloaded, although followed by investigation, cannot 
be deemed sufficient, for that would be an abrogation of the contract.^ 

1. Olson V. Chicago, B. & Q. Rd. Co. (1918), 250 Fed. Rep. 372. It should be noted that 
this case arose prior to the "Cummins Amendment" of March 4, 1915, which fixes 
the minimum time for giving notice at 90 days. 
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2019-D. Notice to connectikg carrier is notice to the initial carriek. 

Since the "Carmack Amendment" abolishes the stipulation for 
separate liability of connecting carriers for interstate freight, notice 
to a connecting carrier of loss or damage to property is notice to the 
initial carrier.^ 

1. Chicago, R. I. & G. Ry. Co. v. Linger (Tex. 1913), 156 S. W. 289, 299. 
2019-E. Burden of proving the giving of written notice upon 

SHIPPER. 

The giving of the written notice of claim being made a condition 
precedent to a recovery, the burden of proof rests upon the shipper to 
show that such notice was given within the time provided, when made 
an issue in the case.^ 

1. Atchison, T. & S. F. Ry. Co. v. Cooper (Okla. 1918), 175 Pac. 539. 

2019-F. Notice need not be given to connecting carriers. 

Under the "Carmack Amendment" notice of loss need only be 
given to the initial carrier and does not need also be given to connecting 
carriers.^ 

1. Norfolk & W. Ry. Co. v. Steele & Son (Va. 1915). 86 S. E. 124. 127. 

2019-G. The effect of failure to give notice is exclusively a Federal 

QUESTION. 

The effect of failure to give notice of claim arising on an inter- 
state shipment is determined exclusively by Federal statute and deci- 
sions thereunder.^ 

1. Johnson v. Missouri P. Ry. Co. (Mo. 1916), 187 S. W. 282. 



2019-H. Four months, minimum limitation for the filing of claims 

with carrier. 

Section 20 (11) of the Interstate Commerce Act provides that it 
shall be unlawful for any common carrier to provide by rule, con- 
tract, regulation, or otherwise, a shorter period for the jBling of claims 
than four months, but providing that if the loss, damage, or injury 
complained of was due to delay or damage while being loaded or un- 
loaded, or damaged in transit by carelessness or negligence, then no 
filing of claim shall be required as a condition precedent to recovery. 

The above provision of the statute was added by the first "Cum- 
mins Amendment" of March 4. 1915. However, as to traffic moving 
prior to such date, the United States Supreme Court has held that the 
initial carrier may validly stipulate in the bill of lading, issued con- 
formably to the "Carmack Amendment" of June 29, 1906, for an in- 
terstate shipment that "claims for loss, damage, or delay must be 
made in writing to the carrier at the point of delivery or at the point 
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of origin which four months after the delivery of the property or, in 
case of failure to make 46livery, then within four months after a rea- 
sonable time for delivery has elapsed";^ that the misdelivery of an 
interstate shipment by the terminal carrier must be regarded as "fail- 
ure to make delivery," within the meaning of a clause in the bill of 
lading issued by the initial carrier, conformably to the "Carmack 
Amendment" of June 29, 1906, which casts upon that carrier respon- 
sibility with respect to the entire transportation, that ' ' claims for loss, 
damage, or delay must be made in writing to the carrier at the point of 
delivery or at the point of origin within four months after the delivery 
of the property, or, in case of failure to make delivery, then within 
four months after a reasonable time for delivery has elapsed";^ that 
the effect of a stipulation in a bill of lading for an interstate shipment 
requiring claims for damages or misdelivery to be presented within 
four months after a reasonable time for delivery has elapsed cannot be 
avoided by suing the carrier in trover on the theory that in making the 
misdelivery it converted the shipment, and thus abandoned the con- 
tract, since the parties could not waive the terms of the contract under 
which the shipment was made, pursuant to the Act of February 4, 1887, 
nor could the carrier by its conduct give the shipper the right to ignore 
the terms and hold the carrier to a different responsibility from that 
fixed by the agreement made under the published tariffs and regula- 
tions ;' that a claim for the value of a shipment of flour misdelivered by 
the carrier is sufficiently made to satisfy the requirement of the bill 
of lading that claims based on failure to make delivery shall be made 
in writing within four months after the time for delivery has elapsed, 
where the shipper, after making an investigation in response to a tel- 
egram from the carrier's traffic manager, telegraphed the latter five 
days after tlie arrival of the flour at destination, "We will make claim 
against railroad for entire contents of car at invoice price. Must re- 
fuse shipment as we cannot handle."* 

A provision limiting the time for filing claims for loss or damage 
of express shipments to four months, is not in conflict with the "Cum- 
mins Amendment" or unreasonable. The Amendment does not con- 
fine such limitation to undisclosed loss or damage.^ 

A four-months' limitation in a bill of lading as to the time in 
which a claim must be filed applies to a claim for freezing.' 

A six-months' limitation in the domestic bill of lading upon time 
within which claims for loss, damage, or injury may be filed was 
not specifically prescribed by the Interstate Commerce Commission, 
but was arrived at b.y agreement of the shipping and carrier interests 
pending the proceeding before the Commission.' 

This six-months ' period of limitation applicable to domestic traf- 
fic was prescribed by the Commission in the Uniform Bill of Lading 
In the Matter of Bills of Lading (1919), 52 I. C. C. Eep. 671, and the 
•carriers in the Official and Western Classification Territories have also 
made this a provision in their bill of lading as authorized in the Con- 
solidated Freight Classification No. 2. 

With reference to the limitation upon time for filing claims on 
■export traffic, by agreement between carriers and shippers, the limit 
"was extended on June 1, 1916, from four to nine months and this limit 
.appears in the new export bill of lading which was prescribed by the 
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Interstate Commerce Commission in In the Matter of Bills of Lading, 
supra.^ * 

The carriers' practice of construing "delivery" as delivery at the 
port of export was found by the Commission to not be unreasonable.® 

1. Georgia, F. & A. Ry. Co. v. Blish Milling Co. (1916), 241 U. S. 190, 36 Sup. Ct. Rep. 
541. 60 L. Ed. 948: Stevens & Russell v. St. Louis S. W. Ry. Co. (Tex. 1915). 178 
S. W. 810, 812; Atchison, T. & S. F. Ry. Co. v. Cozart (Okla. 1916), 158 Pac. 933; 
Chicago, R. I. & P. Ry. Co. v. Williams (Ark. 1912), 142 S. W. 826, 827; Joseph v. 
Chicago. B. & Q. Rd. Co. (Mo. 1913), 157 S. W. 837. 838. 

2. Georgia, F. & A. Ry. Co. v. Blish Milling Co., supra. 

3. Ibid. 

4. Ibid. Following the decision of the United States Supreme Court in Georgia, F. & A. 
Ry. Co. V. Blish Milling Co., supra, the Interstate Commerce Commission issued the 
following Conference Ruling, Rule 510: "It is the view of the Commission that the 
provision in the uniform bill of lading requiring that claims for loss, damage, or 
delay must be made in writing within a specified period is legally complied with 
when the shipper, consignee, or the lawful holder of the bill of lading, within the 
period specified files with the agent of the carrier, either at the point of origin or 
the point of delivery of the shipment, or with the general claims department of the 
carrier, a claim or a written notice of intended claim describing the shipment with 
reasonable definiteness." (Conf. Rul. Bui., Rule 510, fJune 21, 1917], modifying 
Conf. Ruling 456). 

5. In the Matter of Express Rates, Practices, Accounts and Revenues (1917), 43 I. C 
C. Rep. 510, 512. 

6. Midland Linseed Co. v. American Liquid Fireproofing Co. (la. 1918), 166 N. W. 573,. 
574. 

7. Blackburn & Co. v. Ann Arbor Rd. Co. (1920), 56 I. C. C. Rep. 439, 440. 

8. Price & Co. v. Atchison, T. & S. F. Ry. Co. (1920), 56 I. C. C. Rep. 435, 437. 

9. Ibid. 



2019-1. Two YEAES, LIMITATION FOE INSTITUTION OF SUITS FOR EECOVEBT 

OF DAMAGES. 

Section 20 (11) of the Interstate Commerce Act {as amended 
March 4, 1915) provides that it shall be unlawful for any common 
carrier to provide by rule, contract, regulation, or otherwise a shorter 
period for the institution of suits than two years, such period for the 
institution of suits to be computed from the day when notice in writing 
is given by the carrier to the claimant that the carrier has disallowed 
the claim or any part or parts thereof specified in the notice. 

Under the "Cummins Amendment" a shipper has two years with- 
in which to bring suit. Where it clearly appears that the cause of 
action is barred by limitation, and the trial court properly sustained 
such defense, errors, if any, occurring in the trial are without 
prejudice.^ 

Prior to the "Cummins Amendment" of March 4, 1915, there was- 
nothing under the ' * Carmack Amendment ' ' prohibiting the agreement 
by the parties to an interstate shipping contract upon the time limit 
with which to bring an action to recover for damages for injury to th& 
property transported.^ 

In Decker Sons v. Director General, MinneapoUs S St. L. Rd. Co.^ 
the following provision iu the carrier's bill of la(3ing was attacked: 
"Suits for loss, damage, or delay shall be instituted only within two- 
years and one day after delivery of the property, or, in case of fail- 
ure to make delivery, then within two years and one day after a rea- 
sonable time for delivery has elapsed." 

The Commission held this provision to be unreasonable, unjustly^ 
discriminatory, and unduly prejudicial and further held that the car- 



319 LIMITATION OF COMMON CAKEIEE's LIABILITY [§2019" 

rier's bill of lading provisions with respect to the filing of claims or 
the institution of suits on accout of loss, damage, or delay did not pro- 
hibit the payment of meritorious claims, if seasonably filed with the 
carrier, after the two-year-and-one-day period, described in the bill of 
lading as the maximum period for instituting suit, has elapsed. 

The effect of this holding is to modify the provision of Section 
2 of the uniform bill of lading proposed by the Commission in In the 
Matter of Bills of Lading (1919), 52 I. C. C. Eep. 671. 

Clearly, this limitation in the bill of lading is in contravention of 
the provision of Section 20 of the Interstate Commerce Act making 
it unlawful for a carrier to provide a shorter time for the institution 
of suits than two years, and further providing that such period for the 
institution of suits is to be computed from the day when notice in writ- 
ing is given by the carrier to the claimant that the carrier has disal- 
lowed the claim or any part or parts thereof specified in writing. 

1. Ezell V. Midland Valley Rd. Co. (Okla. 1918), 174 Pac. 781. 

2. Watt V. Missouri, K. & T. Ry. Co. fl912), 136 Pac. 600: St. Louis & S. F. Rd. Co. v. 
Pickens (Okla. 1915), 151 Pac. 1055. 

3. Decker & Sons v. Director General, Minneapolis & St. L. Rd. Co. (1919), 55 I. C. C. 
Rep. 453. 



2019-J. Period of Federal control excluded in determining limita- 
tion or actions. 

Transportation Act of 1920 providing that "the period of Federal 
control shall not be computed as a part of the periods of limitation in 
actions against carriers * * * for causes of action arising prior 
to Federal control," held to apply to an action by a shipper for loss 
of goods, where the limitation was fixed, not by contract between the 
parties, but in the absence of such contract by the terms of the uniform 
bill of lading published and filed by the carrier with its schedules, al- 
though the period of limitation had expired and action had been com- 
menced before the passage of the act.^ 

In Lazarus v. New York C. Rd Co.^ Mr. District Judge Learned 
Hand stated : ' ' The next question is open on authority and must be set- 
tled on principle. It turns upon the effect to be given to section 206 (f ) 
of the Transportation Act of 1920, which went into effect more than two 
years after the loss occured and some months after the action had been 
commenced. It is divisible into two parts : First, whether the section 
covers this case in its meaning; second, whether it is valid, when ap- 
plied to defense already completed, established by the lapse of time. 
The section is as follows : 

"Sec. 206: '(f) The period of federal control shall not be computed as a part of the 
periods of limitation in actions against carriers * * * for causes of action arising 
prior to federal control'. 

"The defendant argues that the phrase 'periods of limitation' must 
refer only to limitation by statute, and cannot include a limitation such 
as this derived from the bill of lading filed with the Commission. In 
corroboration of that construction it appeals to section 206 (a), which 
reads in part as follows : 

"'Such actions (actions arising out of federal control), suits, or proceedings, may, 
within the periods of limitation now prescribed by state or federal statutes, but not later 
than two years from the date of the passage of this act, be brought,' etc. 
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"There is good reason for interpreting the phrase 'periods of limi- 
tation' in the same way in each subsection, and I accept the defendant's 
argument pro tanto. But I believe that, at least in the absence of a 
contract with the shipper, the period fixed by the bill of lading is a 
^period of limitation prescribed by * * * federal statutes.' Sec- 
tion 20 of the Interstate Commerce Act (Comp. St. Sec. 8604a) forbids 
a carrier by 'rule, contract, regulation or otherwise' to make a limita- 
tion of less than two years, and in so doing it may truly be said to pre- 
scribe that period as a minimum. It is true that it gives the carrier 
the right to establish a longer period, if it chooses, which it has not 
here chosen to do except to the extent of one day, and it may be where 
there is a valid contract between the carrier and the shipper for a 
period longer, even by so short a time as one day, that it would be im- 
proper to speak of the limitation as 'prescribed by' the statute. How- 
ever, in the case at bar there was no such contract, as the defendant 
•concedes, and to avaU itself of any limitation whatever it must resort 
to the statute, section 1, sub-division 4, which gives binding effect to its 
schedule when published and filed, as required by the Commission. 

"Assuming, then, that section 20 does not 'prescribe' the period, 
because of the addition of one day, yet it remains true that it is not by 
•contract, but by legislative permission, that any period at all is fixed 
and the issue turns upon the merely verbal question whether though in 
substance fixed by the right granted the carrier by statute, the period 
is 'prescribed by * * * federal statutes.' I think that the language 
should be referred rather to the substance of the situation than to its 
form. The clause was apt to cover all those limitations which got force 
from positive law rather than from contract, and if the defendant relies 
npon the statute to limit the period, it must not blow hot and cold, by 
denying the application of all relevant amendments. To be sure, sec- 
tion 206 (a) might have read 'periods of limitation, prescribed or de- 
rived from state or federal statutes ' ; but that would have been a blind 
and clumsy phrase, and there can, I believe be little doubt that the in- 
tent went to all limitations forced upon the shipper without his consent, 
furthermore, the Transportation Act went in effect February 28, 1920, 
more than two years after the President had seized the railroads. Ac- 
tions for personal injuries not infrequently have a period of limitation 
■of only three years or less, and actions on contracts of carriage are 
generally limited to two years under section twenty. Unless section 
"206 (f ) has the effect of extending the period of limitation already ex- 
pired, it will have a very small operation at all, and will probably fail 
to include the majority of those cases which were pending on December 
28, 1917. It seems to me, therefore, judged merely as matter of iutent, 
that section 206 (f ) tolled the limitation. 

"The remaining question is of the constitutionality of the section 
as construed. If the defendant depended upon a contract between it- 
self and the shipper, I should have great doubts of the validity of such 
a statute, but as I have already said, it does not. The question is merely 
whether, when the period has been completed within which by force of 
statute, the shipper may begin a suit, a second statute may restore that 
remedy which the first took away. Upon that question it seems to me 
that Campbell v. Holt, 115 U. S. 620, 6 Sup. Ct. 209, 29 L. ed. 483, is con- 
clusive, and I need discuss it no further. The case does not involve the 
acquisition of property rights by prescription, but of taking away and 
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later restoring a remedy for a chose in action. Whatever the theoret- 
ical basis for any such distinction, it is too well settled to be open now 
to any question. 

"Verdict directed for the plaintiff on both causes of action." 



1. Lazarus v. New York C. Rd. Co. (1921), 271 Fed. Rep. 93. 

2. Ibid. 



2019-K. OlBCUMSTANCES UNDER WHICH NOTICE OF CLAIM OB FILING OF 
CLAIM NOT REQUmED AS CONDITIONS PRECEDENT TO RECOVERY. 

Section 20 (11) of the Interstate Commerce Act, {as amended 
March 4, 1915), contains the following proviso: 

That if the loss, damage, or injury complained of was due to delay or damage while 
being loaded or unloaded, or damaged in transit by carelessness or negligence, then no 
notice of claim nor filing of claim shall be required as a condition precedent to recovery. 

The filing of suit against a carrier within four months for damage 
to an interstate shipment, under the provisions of the Federal Inter- 
state Commerce Act that if the loss, damage, or injury was due to delay 
or damage while being loaded or unloaded, or to carelessness or negli- 
gence while in transit, no notice of ^filing of claim shall be required as 
a condition precedent to recovery, was sufficient compliance with the 
stipulation in the bill of lading that claims must be made in writing to 
the carrier at the point of delivery or of origin within four months.^ 

The proviso of the Interstate Commerce Act, that if the loss, dam- 
age, or injury complained of was due to the delay or damage while be- 
ing loaded or unloaded, or to damage in transit by carelessness or 
negligence, then no notice of filing of claim shall be required as a con- 
dition precedent to recovery against a carrier, was conclusive authority 
in an action for damage to an interstate shipment.^ 

Where an interstate shipment of horses was unnecessarily and 
carelessly held in the railroad yards at an intermediate point, notice 
of claim for loss was unnecessary under the provisions of the "Cum- 
mins Amendment" of March 4, 1915.^ 

Notice of damage to live stock in transit, caused by the carrier's 
negligence, being unnecessary, an allegation, in answer in action for 
such damage, as to lack of notice, will be stricken as redundant and 
immaterial.* 

In Hailey v. Oregon Short Line Rd. Co.^ the court held that the 
claimant must either allege and prove notice and the filing of a claim, 
or must allege and prove negligence. Where the plaintiff alleges negli- 
gence, but neither the giving of notice nor the filing of a claim, in order 
to succeed it will be incumbent upon the plaintiff to prove negligence. 
Mr. District Judge Dietrich stated: "The plaintiffs, doing business 
under the firm name of Caldwell Horse & Mule Company, have brought 
this action to recover from the defendant the aggregate sum of 
$6,553.40, on account of damages which they claim to have suffered as 
a consequence of the negligence of the defendant company and con- 
necting carriers in transporting for them 139 head of horses from 
Caldwell, Idaho, to East St. Louis, 111., on the 24th day of January, 
1917. In substance it is charged that the time consumed in the trans- 
portation was 16 days, where it should have been only 7, and that the 
horses were unnecessarily and carelessly held at Green Eiver, Wyo., 
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for 8 days, in the yards of the railroad company, without proper shelter 
and care, or proper facilities therefor. As a consequence of such delay 
and carelessness, it is alleged, 1 horse was never delivered at all and 2 
of the horses were dead at the time the shipment arrived at St. Louis, 
an aggregate loss of $450 ; $585 was necessarily spent hy plaintiffs for 
feed at Green River; $518.40 in caring for and feeding the horses at 
East St. Louis, in bringing them up to a fair condition for the market ; 
and there was a depreciation in the market value of $5,000. 

"As a part of its defense the defendant sets forth the shipping 
agreement, one provision of which is to the effect that, unless notice of 
damages was presented in writing within 90 days from the unloading 
of the horses at St. Louis, all claims would be deemed to have been 
waived, with the proviso, however, that : 

" 'If loss, damage, or injury complained of was due to delay or damage caused or 
contributed to by the carrier, or its employes, while being loaded or unloaded, or if dam- 
aged in transit by carelessness or neglect of the carrier, or its employes, then no notice 
of claim or filing of claim would be required.' 

"The plaintiff interposes a motion to strike out the part of the 
answer setting up this defense, and also interposes a demurrer to reach 
the same point. The question raised by both the motion and demurrer, 
upon which the cause is presently submitted, involves a construction of 
substantially the same language contained in the amendatory act of 
March 4, 1915 * * *. In so far as it is material, this act is as fol- 
lows : 

" 'It shall be unlawful for any such common carrier to provide by rule, contract, 
regulation, or otherwise a shorter period for giving notice of claims than ninety days 
and for the filing of claims for a shorter period than four months, and for the institution 
of suits than two years; provided, however, that if the loss, damage, or injury complained 
of was due to delay or damage while being loaded or unloaded, or damaged in transit 
by carelessness or negligence, then no notice of claim nor filing of claim shall be required 
as a condition precedent to recovery.' 

"So far as appears, the plaintiffs never gave any notice or made 
any claim of loss. As already stated, the horses were held at Green 
Eiver for tho. period of 8 days, and it is to be inferred from the com- 
plaint that most, if not all, of the damage resulted from such detention. 
It is the defendant's position that while the horses were so detained, 
they were not 'in transit,' within the meaning of the proviso above 
quoted, and that, therefore, the plaintiffs were, not relieved from pre- 
senting a claim within the time prescribed, and, having failed to pre- 
sent such claim, they cannot now recover. It must be admitted that the 
meaning of the proviso is extremely obscure. The subject-matter which 
Congress had under consideration was the extent to which the carrier 
should be permitted to go in exacting notice and the presentation of 
claims for damages. In the principal clause it is declared that it shall 
be unlawful to require notice in less than 3 months, the filing of claims 
in less than 4 months, or the bringing of suit in less than 2 years. Such 
a provision would seem to be both clear and reasonable. But why an 
exception to it? Why, in the absence of fraudulent concealment or 
some extraordinary disability, excuse the shipper in any case from 
giving notice or filing his claim or commencing his suit within the pe- 
riod prescribed? No satisfactory answer has been suggested, and ap- 
parently none is at hand. We cannot with assurance, therefore, 
interpret the proviso in the light of the object intended to be accom- 
plished, nor can a construction be condemned merely because there- 
under the provision does not commend itself to us as being entirely 
reasonable. 
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"If, then, we take the only course open to ns and give to the terms 
employed their common import, what is the result? To say that the 
phrase 'in transit' is applicable only while a shipment is actually mov- 
ing is to give to it an unusual and strained construction. . Ordinarily a 
shipment is understood to be in transit from the point of origin until 
it reaches the point of destination. So long as it is in the course of 
being delivered to the place to which it is being shipped, it is in transit. 
A piece of baggage billed from New York to Boise is in transit all the 
time it is in the possession of the carrier for delivery at Boise — just 
as much when it is upon a ear standing at a station, pursuant to or 
awaiting orders, or upon a truck or station platform for transfer to 
another car, en route, as when it is upon a car moving 40 miles an hour. 
Not only would we do violence to the ordinary meaning of the phrase 
if we hold that here it is to be understood as equivalent tp 'while ac- 
tually moving, ' but such a construction would necessarily result in ab- 
surd distinctions. As to the duty of giving notice or filing claim, why 
should a discrimination be made between the case of a collision, where 
the car carrying the shipment is standing on a siding, and one where 
it is moving on a siding? Nor, if we say 'in transit' is limited to cases 
where the shipment is actually in a car, is the construction any more 
defensible. No semblance of reason can be assigned for requiring no- 
tice if the freight is burned in or stolen from a car, and at the same 
time relieving the shipper from such obligation if the theft or fire was 
in an adjacent freight depot. True, the phrase may sometimes be used 
in a narrow sense ; but there is nothing here in the attendant language 
to suggest the exceptional use, and, to say the least, such a use would 
contribute nothing to the reasonableness of the provision as a whole. 
The phrase is therefore to be understood in the sense in which it is 
commonly employed. 

"Upon consideration, I am inclined to the view that the basis of 
classification intended by Congress must be found in the phrase 'by 
carelessness or negligence.' It is used in no other place in the entire 
section, and in the absence of some other ground for classification it 
appears to be not improbable that the legislative mind made a distinc- 
tion between liabilities resulting from the carrier's negligence and 
those which rest upon a different basis, and accordingly declared that 
the carrier should not require notice of claims for damages arising out 
of its own negligence. While, for reasons which it is unnecessary to 
explain, we may be unable to assent to the wisdom or justice of denying 
to the carrier this right, such seems to be the intent of the proviso. So 
far as the facts in this case are concerned, the construction involves no 
lexical or grammatical difficulties. The damages claimed were not the 
result of delay or injury in loading or unloading the horses ; they were 
damaged 'in transit,' as that phrase is ordinarily understood, and by 
the carelessness and negligence of the carrier, if the averments of the 
complaint are true. The phrase 'carelessness and negligence' undoubt- 
edly qualifies ' damaged in transit. ' 

"Inlhe case of a claim for damages suffered in the loading or un- 
loading of a shipment, the grammatical relation of the phrase, espe- 
cially when we consider the punctuation, is more difficult. But in some 
particulars the grammatical construction is manifestly defective, and, 
that being true, it may very well be that the use of a comma is the re- 
sult of inndvertence rather than of design. If in other respects the 
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structure were artistic, perhaps a different view should be takeii; but 
under the circumstances it is thought we are warranted in entirely 
ignoring the comma after 'unloaded' or inserting it after 'transit.' In 
this view the proviso in effect relieves the shipper from giving notice 
or filing claim for such damages, and such damages only, as result 
from the carrier's negligence, either in loading the shipment at the 
point of origin, or ia carrying it to the point of destination, or in there 
unloading it. A claimant must either allege and prove notice, and the 
filing of a claim, or must allege and prove negligence. Here the plain- 
tiffs have alleged negligence, but neither the giving of notice nor the 
filing of a claim, and to succeed it will therefore be incumbent upon 
them to prove negligence. 

"It follows that the matter in the answer to which their motion is 
directed is redundant and immaterial, and accordingly the motion will 
be allowed." 

1. Van Llndley Nursery Co. v. Southern Ry. Co. (S. C. 1918), 96 S. B. 221. 

2. Ibid. 

3. Hailey v. Oregon S. L. Rd. Co. (1918), 253 Fed. Rep. 569, 572. 

4. Ibid. 

5. Ibid. 



2019-L. Caebiee cannot waive the time limit peovision of a bill of 

LADING G0VEENIN6 THE FILING OF CLAIM. 

The provision of a bill of lading that claims for loss must be made 
within four months is binding, and the carrier cannot waive it, and 
thus discriminate between shippers in violation of the Interstate Com- 
merce Act.^ 

In Georgia, F. & A. Ry. Co. v. Blish Milling Co.^ the United States 
Supreme Court held that the effect of a stipulation in a bill of lading 
for an interstate shipment requiring claims for damages or misdeliv- 
ery to be presented within four months after a reasonable time for 
delivery has elapsed cannot be avoided by suing the carrier in trover 
on the theory that in making the misdelivery it converted the shipment, 
and thus abandoned the contract, since the parties could not waive the 
terms of the contract under which the shipment was made, pursuant to 
the Interstate Commerce Act as amended, nor could the carrier by its 
conduct give the shipper the right to ignore the terms and hold the car- 
rier to a different responsibility from that fixed by the agreement made 
under the published tariffs and regulations. 

None of the provisions of a bill of lading on an interstate shipment 
can be waived by the parties, inasmuch as the contract had been made 
pursuant to the "Carmack Amendment.'"' 

1. Keeney v. Chicago, B. & Q. Rd. Co. (Ia. 1918), 167 N. W. 475; New York C. Rd. Co. 
V. Mutual Orange Distributors (1918), 251 Fed. Rep. 230, 234; Banaha v. Missouri 
P. Ry. Co. (Mo. 1916), 186 S. "W. 7; Cudahy Packing Co. v. Chicago & N. W. Ry. Co. 
(Mo. 1918), 201 S. W. 596; Houston, E. & W. T. Ry. Co. v. Houston Packing Co. 
(Tex. 1918), 203 S. W. 1140; Wall v. Northern P. Ry. Co. (Mont. 1916), 161 Pac. 518 
521. 

2. Georgia, F. & A. Ry. Co. v. Blish Milling Co. (1916), 241 U. S. 190, 36 Sup. Ct. Rep. 
541, 60 1,. Ed. 948. 

3. Cudahy Packing Co. v. Blxby (Mo. 1918), 205 S. W. 865. 
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2019-M. When the "filing" of a claim with a caebieb is complete. 

In a prosecution under the Act to Regnilate Commerce as amended, 
against a corporation for fraudulent claim for injury to a shipment, 
a corporate officer who signed letters making claim for injuries to a 
shipment is entitled to testify as to his intent, it appearing that the 
claims were prepared by his bookkeeper, for the corporation could 
act only through its officers or agents, and intent of the officer is that 
of the corporation.^ 

Where it was asserted that a claim against a railroad company 
was fraudulent and that the pressing of the claim was a violation of 
the Act to Regulate Commerce as amended, the acts and saying of 
one prosecuting or pressing the claim are generally admissible on the 
question of intent, and he may also testify as to his intention.- 

An indispensable element of the charge in the indictment was that 
the defendant filed with the St. Louis, Iron Mountain & Southern Rail- 
way Company a fraudulent claim for an excessive amount of damages. 
The "filing" of a paper or claim with a corporation is not complete 
until the document is delivered to and received by an officer or agent 
thereof who had authority to receive, file, or act upon it. There was 
no substantial evidence of any such filing of the claim, or of any of the 
documents making it, with any such officer or agent of the railroad 
company, and for that reason the court should have instructed the 
jury to return a verdict for the defendant.^ 

1. Laser Grain Co. v. United States (1918), 250 Fed. Rep. 826. 

2. Ibid. 

3. Ibid. 

2019-N. Connecting caeriek cannot be prevented by estoppel or oth- 
erwise FROM RELYING UPON A PROVISION OF THE BILL OF LADING 
THAT STJIT MUST BE BROUGHT WITHIN A SPECIFIED TIME. 

Connecting carriers of an interstate shipment cannot be prevented 
by estoppel or otherwise from relying upon a provision in the bill of 
lading issued by the initial carrier, conformably to the "Carmack 
Amendment" that suits for damages must be brought within six months 
after the loss occurs, although such connecting carriers exacted from 
the shipper, as a condition of carriage over their lines, new bills of 
lading which did not contain any such limitation as to time for suit, — 
at least, where the shipper repudiates the new bills of lading issued by 
the connecting roads.^ 

1. Texas & P. Ry. Co. v. Leatherwood (1919), 250 U. S. 478, 39 Sup. Ct. R?p. 517, 63 L. 
Ed. 1096. 

2019-O. Piling of claim by shipper with connecting carrier not re- 
quired, EVEN THOUGH A MODIFIED BILL OF LADING WAS ISSUED 
BY THE connecting CARHIER AND THE LOSS OCCURRED ON THE 
LINE OF THE CONNECTING CARRIER. 

To require the shipper of an interstate shipment, in order to re- 
cover for a loss, to file his verified claim with the connecting carrier 
which caused the injury, as is provided in a separate bill of lading is- 
sued by that carrier, would defeat the purpose of the " Carmack Amend- 
ment" which was to relieve shippers of the difficult and almost impos- 
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sible task of determining on which of several connecting lines the 
damage occurred.^ 

Acceptance by the shipper of an interstate shipment of a second 
bill of lading issued by a connecting carrier did not and could not 
operate as a. waiver of any rights thereafter accruing under the original 
biU of lading issued conformably to the "Carmack Amendment" to the 
Interstate 'Commerce Act, by the initial carrier.^ 



1, Missouri, K. & T. Ry. Co. of Texas v. Ward (1917), 244 U. S. 383, 37 Sup. Ct. Rep. 
617, 61 L. Ed. 1213. 

2. Ibid. 



2020. Jurisdiction of the Interstate Commerce Commission under Sec- 
tion 20 of the Act. 



2020-A. Intebstate Commebce Commission possesses no jukisdiotion 

OVEB actions foe DAMAGES SOUNDING IN TOUT. 

While it is well settled that the Interstate Commerce Commission 
may award damages for reparation of iajuries resulting from viola- 
tions of the Interstate Commerce Act, it is equally well settled that it 
has no authority to award damages due to other causes. It, therefore, 
seems clear that if a shipper has a valid cause of action for a loss or 
damage the same is cognizable in the courts and not by the Commis- 
sion.^ 

The liability of common carriers for the loss of or damage to ship- 
ments rests upon definite legal principles, and the enforcement of such 
U ability is not within the jurisdiction of the Interstate Commerce Com- 
mission. This liability should be kept separate from the freight 
charges.* The Commission cannot direct the payment of a loss-and- 
damage claim, since the failure to pay would not be a violation of the 
Act to Eegulate Commerce.' 

The Interstate Commerce Commission is without jurisdiction to 
award damages sounding in tort.* The Commission has no authority 
to adjudicate a question of damage for conversion.' The jurisdiction 
of the Commission over claims for reparation does not extend to claims 
arising from loss or damage to shipments in transit, such claims being 
cognizable only in the courts.' 

The Interstate Commerce Commission is not a judicial tribunal 
and, therefore, cannot imder Section 20 of the Interstate Commerce 
Act try an action by the shipper against an initial carrier for damage 
to an interstate shipment.'' 

The Interstate Commerce Commission has no power to order the 
payment of loss-and-damage claims without litigation if the carriers 
choose to require the shipping interests to sue on their claims.* 

1. Bninswick-Balke-Collender Co. v. Toledo S. & M. Ry. Co. (1917), 44 I. C. C. Rep. 
598, 601; Hudson Motor Car Co. v. Michigan C. Rd. Co. (1916), 42 I. C. C. Rep. 1. 

2. Lost or Damaged Freight Replacement (1917), 43 I. C. C. Rep. 257, 258; cited. In 
the Matter of Bills of Lading (1919), 52 I. C. C. Rep. 671, 685. 

3. Larkin Co. v. Erie & W. Transportation Co. (1912), 24 I. C. C. Rep. 645, 646; cited. 
In the Matter of Bills of Lading, supra. 
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4. Mattison v. Pennsylvania Co. (1912), 23 I. C. C. Rep. 233, 235; Ralston Townslte Co. 
V. Missouri P. Ry. Co. (1912), 22 I. C. C. Rep. 354, 355; Wood-Mosaic Flooring & 
Lumber Co. v. Louisville & N. Rd. Co. (1912), 22 I. C. C. Rep. 458, 459; Kay Co. 
V. Denver & R. G. Rd. Co. (1911), 21 I. C. C. Rep. 239, 240; Buffalo Hardwood Lumber 
Co. V. Baltimore & O. S. W. Rd. Co. (1911), 21 I. C. C. Rep. 536, 538; Hillsdale Coal 
& Coke Co. V. Pennsylvania Rd. Co. (1910), 19 I. C. C. Rep. 356, 371; Hanley Milling 
Co. V. Pennsylvania Co. (1910), 19 I. C. C. Rep. 475, 476; Ponchaoula Farmers' Asso- 
ciation V. Illinois C. Rd. Co. (1910), 19 I. C. C. Rep. 513, 515; Joynes v. Pennsylvania 
Rd. Co. (1909), 17 L C. C. Rep. 361, 369; Werner Saw Mills Co. v. Illinois C. Rd. Co. 
(1910), 17 I. C. C. Rep. 388, 391; Laning-Harris Coal & Grain Co. v. St. Louis & S. F. 
Rd. Co.. (1909), 15 L C. C. Rep. 37, 38; Blume & Co. v. Wells Fargo & Co. (1909), 
15 I. C. C. Rep. 53, 55; Royal Brewing Co. v. Adams Express Co. (1909), 15 I. C. C. 
Rep. 255, 256; Manning v. Chicago & A. Rd. Co. (1908), 13 I. C. C. Rep. 125, 127. 

5. Pecos & N. T. Ry. Co. v. Porter (Tex. 1913), 156 S. W. 267, 270. 

6. Buss Co. V. New York C. Rd. Co. (1917), 45 I. C. C. Rep. 161. 

7. Louisville & N. Rd. Co. v. Scott, 133 Ky. 724, 729, 118 S. W. 990, affirmed, Louisville 
& N. Rd. Co. V. Scott (1911), 219 U. S. 209, 31 Sup. Ct. Rep. 171, 55 L. Ed. 183. 

8. New York Mercantile Exchange v. Baltimore & 0. Rd. Co. (1915), 36 I. C. C. Rep. 
156, 160. 



2020-B. Administrative power of the Interstate Commerce Commis- 
sion OVER STIPTJLATIONS IN CARRIERS' BILLS OF LADING AFFECTING 
LIABILITY. 

In the proceeding entitled "In the Matter of Bills of Lading,"^ 
the Interstate Commerce Commission stated: 

"The Commission is merely the instrument of the law. Its func- 
tions are administrative and quasi-judicial. Its authority to prescribe 
and impose upon carriers the terms and conditions which they shall 
write into their bills of lading is limited (1) by the common law; that 
is, the Commission in no event could impose upon the carriers the as- 
sumption of any greater liability than the common law imposes upon 
them; and, (2) by the statutory law, since the Commission's power and 
authority springs from and is limited by the organic act. 

"Section 12 of the act to regulate commerce as originally enacted, 
which defines the powers and authority of the Commission in broad 
terms provided: 

"That the Commission hereby created shall have authority to inquire into the 
management of the business of all common carriers subject to the provisions of this Act, 
and shall keep itself informed as to the manner and method in which the same is con- 
ducted, and shall have the right to obtain from such common carriers full and complete 
information necessary to enable the Commission to perform the duties and carry out the 
objects for which it was created. 

"By the amendment of March 2, 1889, to this section it was pro- 
vided : 

"And the Commission is hereby authorized and required to execute and enforce the 
provisions of this Act. 

"By amendment to section 1 of the act, effective June 18, 1910, it 
was made the duty of all common carriers subject to the provisions of 
the act 'to establish, observe, and enforce just and reasonable * * * 
regulations and practices affecting * * * the issuance, form, and 
substance of * * * bills of lading.' 

' * Under the provisions of section 15 of the act, as amended June 29, 
1906, and June 18, 1910, the Commission is empowered after full hear- 
ing upon a complaint made as provided in section 13 of the act, or 
under an order for investigation made upon its own initiative, to deter- 
mine whether any regulation or practice is unjust or unreasonable, or 
unjustly discriminatory, or unduly preferential or prejudicial, or other- 
wise in violation of any of the provisions of the act and 'to determine 
and prescribe what * * * regulation or practice is just, fair, and 
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reasonable, to be thereafter followed, and to make an order that the 
carrier or carriers shall cease and desist from such violations to the 
extent to which the Commission finds the same to exist. ' 

"Thus the Commission has power and authority under the act to 
determine the reasonableness of rules, regulations, and practices of 
the carriers, and to require them to cease and desist from the enforce- 
ment of rules and regulations, and the continuance of practices found 
to be unreasonable or unjustly discriminatory, or unduly prejudicial. 
And herein lies the Commission's power to lay hands upon the 'issu- 
ance, form, and substance' of bills of lading. The act specifically re- 
quires carriers subject thereto to issue bills of lading. The Commission 
has undoubted authority to enforce this requirement in a proper pro- 
ceeding. It can require carriers to file with it the rules and regulations 
which they write into their bills of lading. It can, by due process, 
require that uniform rules and regulations be adopted by carriers sub- 
ject to its jurisdiction. It can determine whether such are, in and of 
themselves, or as interpreted in the practices of the carriers, reason- 
able and nondiscriminatory, and, if otherwise, condemn them and pre- 
scribe reasonable rules and regulations, in which event the carriers 
must obey. ' ' 

In Alaska 8. S. Co. v. United States^ suit was instituted to annul 
the order of the Interstate Commerce Commission adopting forms of 
biUs of lading pertaining to domestic and export traffic. The majority 
of the judges who heard the case in the District Court for the Southern 
District of New York held that the Interstate Commerce Commission 
did not possess the power to prescribe bills of lading for either domestic 
or export business, and granted the motion for preliminary injunction. 
Mr. Circuit Judge Ward, in delivering the opinion of the court, stated : 
"This is a petition filed by common carriers wholly by railroad, or 
partly by water, under arrangements for a continuous carriage with 
common carriers by water, for a decree setting aside an order of the 
Interstate Coromerce Commission, dated March 14, 1919, requiring 
them to use two certain biUs of lading, one for domestic and the other 
for export transportation, prescribed by the Commission. 

' ' The petitioners move for an injunction pendente lite. The United 
States and the Interstate Commerce Commission move to dismiss the 
petition. 

"The only evidence before the court in the petition, the answer of 
the Interstate Commerce Commission and the report and order of the 
Commission. The verified petition, regarded as an affidavit, and the 
answer of the Commission sufficiently raise the only question we shall 
consider, which is one of law. 

"Congress has unquestionably the power to declare what terms 
common carriers, subject to Interstate Commerce Act, Feb. 4, 1887, 
c. 104, 24 Stat. 379, and its amendments (Comp. St. Sec. 8563 et seq.), 
may or may not insert in their bills of lading, and it has done so from 
time to time. For the purpose of this case we shall assume that Con- 
gress can delegate this legislative power to the Interstate Commerce 
Commission, but we shall expect to find such delegation in clear and 
unmistakable language. Examination of the statutes does not convince 
us that Congress had any intention to confer upon the Commission the 
right to prescribe the terms of the carrier's bills of lading. 
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"Section 1, as amended by Act June 18, 1910, c. 309, Sec. 7, 36 
Stat. 539 (Comp. St. Sec. 8563) paragraphed for greater clearness, 
requires all common carriers, subject to the act, to establish, observe, 
and enforce: 

"(1) 'Just and reasonable classifications of property for transportation, with ref- 
erence to which rates, tariffs, regulations and practices are or may be made or pre- 
scribed.' 

"'(2) Just and reasonable regulations and practices affecting classifications, rates, 
or tariffs, the issuance, form, and substance of tickets, receipts, and bills of lading 

* * * and all other matters relating to or connected with the receiving, handling, 
transportation, storing, and delivery of property subject to the provisions of this act. 

* * *' 

" 'Every such unjust and unreasonable classification, regulation, and practice with 
reference to commerce between the states and with foreign countries is prohibited and 
declared to be unlawful.' 

"It may be noted that the foregoing provisions apply to carriers 

only. 

"Section 15 (Comp. St. Sec. 8583) prescribes the powers of the 
Commission in the premises, and not one word about contracts or the 
substance of bills of lading is used. The reference is only to rates, 
classifications, regulations, or practices in connection with the receiv- 
ing, handling, transporting, storing and delivery of property. The 
Commission is authorized — 

" 'to determine and prescribe what will be the just and reasonable Individual or joint 
rate or rates, charge or charges, to be thereafter observed in such a case as the maximum 
to be charged, and what Individual or joint classification, regulation, or practice is just, 
fair, and reasonable, to be thereafter followed, and to make an order that the carrier 
or carriers shall cease and desist from such violation to the extent to which the Commis- 
sion finds the same to exist, and shall not thereafter publish, demand, or collect any 
rate or charge for such transportation or transmission in excess of the maximum rate 
or charge so prescribed, and shall adopt the classification and shall conform to and 
observe the regulation or practice so prescribed.' 

"All this refers to rates, classifications, regulations, and practices. 
That the Commission has power under section 12 of the act (Comp. 
St. Sec. 8576), to investigate as to the fairness of the carriers' bills of 
lading we have no doubt, but we discover nowhere any authority con- 
ferred upon it to draw the carriers' bills of lading either in whole or 
in part. If they are in any respect unjust or unreasonable or unlawful, 
the courts are open to the parties injured ; if they contain any limita- 
tion of liability for loss or damage which Congress has declared to be 
void, the courts will say so. Missouri, Kansas S Texas R. Co. v. Harri- 
man, 227 U. S. 668, 33, Sup. Ct. 397, 57 L. Ed. 690. 

' ' The question is one of power to make the order, and not one of 
its expediency. Therefore, we shall not inquire whether the alterations 
the Commission has prescribed in the bills of lading are reasonable or 
not, because we think it has no power to make them. In any event, 
there was no power to prescribe an inland bill of lading in form or 
substance depriving the carriers of the benefits of the statutes limiting 
the liability of vessel owners and of Harter Act Feb. 13, 1893, c. 105, 
27 Stat. 445 (Comp. St. Sections 8029-8035). These statutes still sur- 
vive, unless repealed by implication, and this result we are of opinion 
was neither intended nor accomplished. 

"Indeed, section 15 prescribes: 

« <* * * jjqj. shall the Commission have the right to establish any route, classi- 
fication rate, fare, or charge when the transportation is wholly by water, and any trans- 
portation by water affected by this act shall be subject to the laws and regulations 
applicable to transportation by water'. 

' ' The distinction between the power to make an order and the ex- 
pediency of an order which the Commission has the power to make is 



§2020] TEAFFIC LAW SERVICE 330 

stated in Interstate Commerce Commission v. Illinois Central R. Co., 
215 U. S. at page 470, 30 Sup. Ct. at page 160, 54 L. ed. 280, referred to 
with approval in Interstate Commerce Commission v. Baltimore S OMo 
R. R. Co., 225 U. S. at page 340, 32 Sup. Ct., 742, 56 L. ed. 1107, Ann. 
Cas. 1914A. 504: 

" 'Beyond controversy, in determining whether an order of the Commission shall 
be suspended or set aside, we must consider (a) all relevant questions of constitutional 
power or right (b) all pertinent questions as to whether the administrative order is 
within the scope of the delegated authority under which it purports to have been made; 
and (c) a proposition which we state independently, although in its essence it may be 
contained in the previous one, viz. whether, even although the order be in form within 
the delegated power, nevertheless it must be treated as not embraced therein, because 
the exertion of authority which is questioned has been manifested in such an unreason- 
able manner as to cause it in truth, to be within the elementary rule that the substance, 
and not the shadow, determines the validity of the exercise of the power. Postal Tele- 
graph Cable Co. v. Adams, 155 U. S. 688, 698 (15 Sup. Ct. 268, 39 L. ed. 311). Plain as 
it is that the powers just stated are of the essence of judicial authority, and which, 
therefore, may not be curtailed and whose discharge may not be by us in a proper case 
avoided, it is equally plain that such perennial powers lend no support whatever to the 
proposition that we may, under the guise of exerting judicial power, usurp merely 
administrative functions by setting aside a lawful administrative order of what our 
conception is as to whether the administrative power has been wisely exercised. Power 
to make the order, and not the mere expediency or wisdom of having made it. Is the 
question.' 

"All the petitioners are at present under federal control, except 
five of the water carriers. Of these Clyde Steamship Company and 
the Mallory Steamship Company have their principal operating offices 
in the city of New York, and so has the Old Dominion Steamship Com- 
pany, which is under federal control. Of the railroads the New York 
Central has its principal office in this city. Therefore the jurisdiction 
of the court over the person conforms to the requirements of Act. Oct. 
22, 1913, e. 32, 38 Stat. 219. It is said that the petitioners, except the 
five water carriers above mentioned, are unaffected by the order, be- 
cause now in the actual control of the Director General of Railways. 
This control is expected to cease within the current year, and they will 
be subject to the order the moment their properties are returned to 
them, whether the Director General complies with the order or not. If 
it was right to subject them presently to the order, it is right that they 
should be allowed presently to dispute it, and we think there can be no 
doubt that the water carriers, who can only escape from the order by 
withdrawing from joint arrangements with the land carriers and mak- 
ing entirely new dispositions, and all the carriers who will be bound 
by it when their properties are returned to them, will be subjected to 
damage irreparable within the meaning of the law. It would be impos- 
sible for the carriers in many cases to collect what they have paid out 
or lost, if the Supreme Court were to hold that the order was not within 
the power of the Commission. 

"The motion to dismiss the petition is denied, and the motion for 
a preliminary injunction is granted. ' ' 

The dissenting opinion of Mr. District Judge Learned Hand is re- 
produced verbatim in the notes in the above case.^ 

In United States v. Alaska S. 8. Co.* the United States Supreme 
Court, without determining this question of jurisdiction, and for the 
reason that the case had been rendered moot by the passage of the 
Transportation Act, 1920, ordered the petition dismissed without costs 
to either party and without prejudice to the right of the complainants 
to assail in the future any order of the Commission prescribing bills 
of lading after the enactment of the Transportation Act. Mr. Justice 
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Day delivered the opinion of the court as follows: "A petition was 
filed in the United States district court for the southern district of 
New York by numerous interstate carriers and carriers by water 
against the United States and the Interstate Commerce Commission to 
set aside an order of the Interstate Commerce Commission dated March 
14, 1919, requiring the carriers to use two certain modified bills of 
lading, one pertaining to domestic and the other to export transporta- 
tion. The cause came on for hearing upon application for a temporary 
injunction and upon a motion to dismiss the petition. The hearing was 
had before three judges, a circuit judge and two district judges. A 
majority concurred in holding that the Interstate Commerce Commis- 
sion had no authority to prescribe the terms of carriers ' bills of lading, 
and that in any event there was no power to prescribe an inland bill 
of lading depriving the carriers of the benefits of certain statutes of 
the United States limiting the liability of vessel owners. 259 Fed. 173. 
One of the district judges dissented, holding that the Commission had 
the power to prescribe bills of lading, and that the particular bills of 
lading in question were within the authority of the Commission, An 
order was entered refusing to dismiss the petition, and an injunction 
pendente lite was granted. From this order an appeal was taken di- 
rectly to the court under the Statute of October 22, 1913. 38 Stat, at 
L. 220, chap. 32. 

"It appears that the matters in controversy as to the authority of 
the Commission and the character of the bills of lading were subjects 
of much inquiry before the Commission, where hearings were had, and 
an elaborate report upon the proposed changes in carriers ' bills of lad- 
ing resulted in the adoption by the Commission of the two bills of 
lading. 52 Inters. Com. Rep. 671. 

"Pending this appeal Congress passed on February 28, 1920, the 
act known as the 'Transportation Act of 1920,' which terminated the 
Federal control of railroads, and amended in various particulars pre- 
vious acts to regulate interstate commerce. In view of this act of 
Congress this court, on March 22, 1920, entered an order requesting 
counsel to file briefs concerning the effect of the act upon this cause. 
Briefs have been filed, and we now come to consider the altered situa- 
tion arising from the new legislation, and what effect should be given 
to it in the disposition of this case. 

"The thing sought to be accomplished by the prosecution of this 
suit was an annulment of the order of the Commission, and an injunc- 
tion restraining the putting into effect and operation of such order, 
which prescribed the two forms of biUs of lading. The temporary 
injunction granted was against putting into effect the Commission's 
order prescribing the forms of the bills of lading. 

"The Transportation Act of 1920, passed pending this appeal, 
makes, it evident (and it is in fact conceded in the brief filed by appel- 
lants) that changes will be required in both forms of bills of lading in 
order that they may conform to the requirements of the statute. We 
need not now discuss the details of these changes. It is sufficient to say 
that the act requires them as to both classes of bills. We are of opinion 
that the necessary effect of the enactment of this statute is to make 
the cause a moot one. In the appellant's brief it is insisted that the 
power of the Commission to prescribe bills of lading is still existent. 
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and has not been modified by the provisions of the new law. But that 
is only one of the questions in the case. It is true that the determina- 
tion of it underlies the right of the Commission to prescribe new forms 
of bills of lading, but it is a settled principle in this court that it will 
determine only actual matters in controversy essential to the decision 
of the particular case before it. Where by an act of the parties, or a 
subsequent law, the existing controversy has come to an end, the case 
becomes moot, and should be treated accordingly. However convenient 
it might be to have decided the question of the power of the Commis- 
sion to require the carriers to comply with an order prescribing bills 
of lading, this court 'is not empowered to decide moot questions or 
abstract proposition, or to declare, for the government of future cases, 
principles or rules of law which cannot affect the result as to the thing 
in issue in the case before it. No stipulation of parties or counsel, 
whether in the case before the court or in any other case, can enlarge 
the power, or affect the duty, of the court in this regard. ' California 
V. 8am, Pablo & T. R. Co., 149 U. S. 308, 314, 37 L. ed. 747, 748, 13 Sup. 
Ct. Eep. 876; United States v. Hamburg -AmeriJcoAiische, Packetfahrt- 
Actien Gesellschaft, 239 U. S. 466, 476, 60 L. ed. 387, 391, 36 Sup. Ct. 
Eep. 212, and previous cases of this court therein cited. 

"In the present case what we have said makes it apparent that 
the complainants do not now need an injunction to prevent the Commis- 
sion from putting in force bills of lading in the form prescribed. The 
subsequent legislation necessitates the adoption of different forms of 
bills in the event that the power of the Commission be sustained. This 
legislation, having that effect, renders the case moot. Berry v. Ba/vis, 
242 U. S. 468, 61 L. ed. 441, 37 Sup. Ct. Eep. 208. 

"In our view the proper course is to reverse the order, and remand 
the cause to the court below with directions to dismiss the petition, 
without costs to either party, and without prejudice to the right of the 
complainants to assail in the future any order of the Commission pre- 
scribing bills of lading after the enactment of the new legislation. 
United States v. Hamburg American Line and Berry v. Davis, supra. 
And it is so ordered." 

In view of the foregoing the bills of lading forms prescribed by 
the Commission were never put into use. Consideration is now being 
given by the Commission under Docket No. 4844 to the matter of pre- 
paring a new imiform bill of lading to meet the changes which have 
taken place in the law and it is expected that the Commission's report 
in that case will also contain a form of uniform live stock contract. 
However, the Commission is not in a position at this time to advise 
definitely when the Commission's report will be issued or what infor- 
mation such report may contain.^ 

See "Bills of Lading and Contracts of Shipment," Chapter 8, 
ante. 



1. In the Matter of Bills of Lading (1919), 52 I. C. C. Rep. 671, 685; Larkin Co. v. Erie 
& W. T. Co. (1912), 24 I. C. C. Rep. 645, 647; Shaffer & Co. t. Chicago, R. I. & P. Ry. 
Co. (1911), 21 I. C. C. Rep. 8, 10. 

2. Alaska S. S. Co. v. United States (Interstate Commerce Commission intervener), 
(July 15, 1919), 259 Fed. Rep. 713. Remanded with instructions tt) dismiss. United 
States V. Alaska S. S. Co. (May 17, 1920), 253 U. S. 113, 40 Sup. Ct. Rep. 448, 64 
L. Ed. 808. 
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3. The following is the dissenting opinion of Mr. District Judge Learned Hand in 
Alaska S. S. Co. v. United States (Interstate Commerce Commission intervener) 
(July 15, 1919), 259 Fed. Rep. 713, 716, et seq. 

"I own that, had it not been for the conclusion of my Brothers, I should have 
thought the jurisdiction of the Commission beyond any question; but their decision, 
of course, shows that my certainty was wrong, and as the case will go up it Is fair to 
the respondents that I should state my reasons for a contrary conclusion. Under 
section 1 of the Act to Regulate Commerce (Comp. St. Sec. 8563) it is made the 
duty of all common carriers 'to establish * * * just and reasonable regulations 
and practices affecting * * * the issuance, form, and substance of * * * bills 
of lading.' I do not understand that any one questions that the duty imposed by 
this language upon carriers includes the subject-matter which the Commission 
assumed to regulate in this case, and, indeed, I cannot see how any language could 
be more explicit than that which Congress has used. I may start, therefore, with 
the assumption that it is the duty of the carriers to regulate in accordance with 
justice the form and substance of their bills of lading. 

"The issue in the case is whether the visitatorial powers of the Commission 
extend to such regulations, and this question is conceded to be determined by the 
language used in section 15 (Comp. St. Sec. 8583) which reads as follows: 

" 'Whenever * * * j-jjg Commission shall be of opinion that any * * * 
regulations, or practices whatsoever of such carrier or carriers subject to the pro- 
visions of this act are unjust or unreasonable * * * or otherwise in violation 
and empowered to determine and prescribe what * * * regulation, or practice is 
just, fair, and reasonable, to be thereafter followed, and to make an order that the 
carrier or carriers shall cease and desist from such violation to the extent to which 
the Commission finds the same to exist, * * * and shall conform to and observe 
the regulation or practice so prescribed.' 

"It is quite true that this language does not specifically repeat all the subject- 
matter of the duties Imposed upon the carriers by section 1, but it seems to me 
quite clear, If one reads the two sections in the light of their structural relation, 
that the Commission's jurisdiction under section 15 is intended to be coextensive 
with the duties Imposed upon the carrier under section 1. Once the carriers act, 
the Commission, within the limits prescribed by law. Is given power to examine 
their practices, correct them, and make reasonable and lawful substitutes, which 
they are bound to follow. I do not quite see by what reasoning It is supposed that 
the Commission under section 15 Is limited to supervision over rates or charges, in 
view of the motion, not only of rates and charges, but 'any individual or joint classi- 
fication, regulations, or practices whatsoever.' While I prefer to rest my decision 
upon the general structure of the statute, rather than upon any specific language, 
the comprehensive intent is significant which Is expressed by the words 'practices 
whatsoever'. 

"The Tank Car Case, 242 U. S. 208, 37 Sup. Ct. 95, 61 L. ed. 251, does not give 
any color to the petitioner's position. There the Commission tried to compel the 
roads to supply public tank cars, which necessarily Involved an increase in their 
equipment, and the question Involved was whether it was a 'practice' within the 
meaning of section 1, to furnish them or not to furnish them. Taken verbally alone, 
the language was not apt to express such an Idea, and the consequence of the Com- 
mission's interpretation obviously put carriers within its control in a way which 
nothing else in the act Indicated. The Supreme Court held that the Commission 
had not been authorized to require the roads generally to furnish new equipment to 
any extent that might be necessary. In the face of the explicit mention of bills of 
lading In section 1 the analogy of the case is not apparent. 

"As I think the Commission had power, therefore, to enter Into the subject- 
matter and prescribe legal and reasonable bills of lading, it becomes necessary to 
consider whether the bill of lading actually prescribed was valid in all its par- 
ticulars. In the first place, I must assume on these motion papers that the decision 
of the Commission, in all respects In which evidence might support It, is properly 
supported, for, although the petition in some Instances alleges that there was no 
evidence before the Commission justifying its finding, that allegation is denied, and 
I must disregard It on motion for preliminary injunction. The question, therefore, 
simply Is whether, in any instance, the decision of the Commission is such that it 
could be justified by no evidence whatever, in short, that It Is contrary to law. 

"The first question is as to the elimination of the exemption for loss and Injury 
due to strikes and riots, which the Commission struck out because it thought it 
illegal after enactment of the Carmack and Cummins Amendments (Act June 29, 
1906, c. 3591, Sec. 7, pars. 11, 12, 34, Stat. 595, and Act March 4, 1915, c. 176, 38, 
Stat. 1196 (Comp. St. Sections 8592, 8604a, 8604aa). Now the Carmack Amendment 
is not to be taken either as narrowing or widening the common-law duties of car- 
riers. The petitioners suppose that the phrase, 'caused by it,' narrowed those duties, 
but I cannot agree. It occurs In that part of the amendment which extends the 
liabilities of the initial carrier to the defaults of a connecting carrier, and is used 
only as a convenient way of describing those liabilities. It was in no sense an effort 
to define anew the duties of the carrier, which the statute took over from the 
common law. This was the meaning of the Supreme Court, both In Aclams Express 
Co. V. Croninger, 226 U. S. 491, 506, 507, 33 Sup. Ct. 148, 57 L. ed. 314, 44 L. R. A. 
(N. S.) 257, and in Cincinnati, etc. Ry. v. Rankin, 241 U. S. 319, 326, 36 Sup. Ct. 555, 
60 L. ed. 1022, L. R. A. 1917A, 265. 

"There would. Indeed, be Insuperable difficulties in construing the words other- 
wise. No one asserts that the phrase limits the liabilities of the carriers to losses 
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positively caused by them, yet if it includes negligence, on the theory that omissions 
may be the 'cause' of loss, there is no warrant in the language used for saying that 
only such losses are 'caused' by omission as are 'caused by' the absence of reason- 
able care. If omission to prevent a loss be a cause of loss, then the loss is as much 
'caused by' the omission of any precaution whatever through which it might have 
been prevented as of reasonable precaution. Reasonable care has nothing to do with 
the carrier's duties, and the decision of the Supreme Court in Cincinnati, etc., Ry. 
V. Rankin, supra, is directly to that effect. 

"If, then, the Carmack Amendment imposed upon the carriers, their duties at 
common law, the second clause of that amendment prohibits their exemption by 
contract from the duties so imposed, for the prohibition relates to 'the liability here- 
by imposed.' Before the Cummins Amendment the Supreme Court had held in a 
number of cases that while the carrier could not exempt itself from liability, it 
might limit its amount; but the Cummins Amendment, which took away that 
right, necessarily took from the carrier any modification whatever of its common- 
law duties. Nor is there anything In any of the decisions which seems to me to 
contradict that conclusion. Penn. R. B. v. Olivit Brothers. 243 U. S. 574, 37 Sup. Ct. 
468, 61 L. ed. 908, only decided that the carrier was not liable for damages caused 
by delay, as indeed he was not at common law in any event, at least unless the 
delay was due to his negligence. That case is not in point for other reasons. 

"It therefore appears to me that the clause struck out by the Commission was 
illegal, and it was not necessary that any evidence should be taken upon it. It 
was fairly within the scope of the order of May 6, 1912, which in most general terms 
invited reconsideration of the bill of lading as it then stood, and though the report 
of the Commission states that the matter was not in issue, there was no evidence 
which could have been material to the issue if one had been framed. I conclude, 
therefore, that the action of the Commission was right in this respect. 

"The second question at issue -is the clause limiting the liability of the initial 
carrier to its own line when lawful. I do not find any such provision in the domestic 
bin of lading proposed by the carriers, but if it was there, and was eliminated, I 
see no ground for complaint. The Carmack Amendment expressly enacted the con- 
trary, and there are no exceptions from it which could give any scope to the clause. 
The petitioners suggest that the carrier might be liable under the bill of lading for 
a default of the connecting carrier as warehouseman, except for the insertion of that 
clause. If he were so liable, the clause would not protect him, for the Carmack 
Amendment imposes the duty of warehousing in the terminal carrier as a part of 
'transportation,' and, as it imposes it, so also it forbids its exemption or limitation 
by amendment. In Cleveland, etc., R. R. v. Dettelbach, 239 U. S. 588, 36 Sup. Ct. 
177, 60 L. ed. 453, it was decided, although the contrary was the law of the state, 
that a limitation of liability in the bill of lading protected the terminal carrier 
while acting as warehouseman. This was before the Cummins Amendment, and 
while carriers could limit their liability. The theory of the case was that the 
federal bill of lading covered the duties of warehousing, as the Carmack Amendment 
had affected it before. The petitioners' suggestion is met by that case. 

"The third question is as to the liability for shipments delivered at private 
sidings. At worst, the question was within the power of the Commission to deter- 
mine in accordance with evidence. Prima facie, the carrier remains such after 
physical reecipt and until he has delivered the goods, and in the absence of some 
agreement it is not delivery to shunt cars upon a siding. It is doubtful whether 
the Commission has any power whatever to provide for the termination of such 
liability prior to actual delivery. But that question is not raised here. 

"The fourth question is as to the release of the consignor from liability for 
freight, if delivered to him without requiring payment of freight. The illegality of 
the Commission's order in this respect is not strenuously urged. It seems to me 
so clearly within the purview of its powers, that I think it unecessary to discuss it 
in detail. 

"The fifth question concerns the provision that the carrier shall bear the burden 
of proof on all issues of negligence. The petitioners assert that this changed their 
liability and is illegal on that account. A change in the burden of proof, however, 
has not been generally so regarded. As in the case of rules of evidence (.Downs v. 
Blount, 170 Fed. 15, 95 C. C. A. 289, 31 L. R. A. (N. S. 1076) and of presumptions 
{Howard v. Moot. 64 N. Y. 262) the Legislature may change the burden of proof, even 
to affect existing rights and duties (Chandler v Northrup. 24 Barb. (N. Y.) 129; 
Wallace v. West N. C. R. R. Co.. 104 N. C. 442, 10 S. E. 552). If so, the petitioners 
are wrong in supposing that a change in the burden of proof changes their liability. 
Rather it falls within the administrative powers of the Commission, and it can 
hardly be suggested that justice does not require the carrier, who has all the informa- 
tion, to bear the burden of proof upon that issue. 

"The sixth question is of the valuation of the loss or Injury at the place of 
origin. In most cases the actual value of the goods which the carrier must pay 
under the Cummins Amendment would at common law have been determined at the 
place of destination. It is not necessary to say that this applies in all cases. At 
common law the carrier must pay for the actual value of the goods and it might be 
urged that the Commission fiad done all that in any event it had the right to do when 
it struck out all mention of the subject from the bill of lading. It need not, however, 
go so far as this. It is possible that the Commission might have found, in the 
exercise of its administrative power, that the valuation at the place of shipment, 
or at the place of destination, was a convenient regulation to compel the shipper 
to agree to. The only question here is whether it might leave it withou* any regula- 
tion at all. 
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"The seventh provision is as to whether the carrier shall remain liable as such 
during 'free time' Of the three rules under which termination of the carrier's lia- 
bility is decided, that which has by far the greater weight of authority is known as 
'the New York rule.' I have found no federal case upon the subject, except Howe 
V. The Lexington, 12 Fed. Gas. 661 (No. 6,767a) an opinion of Judge Betts, 
which seems to follow the New York rule, which is also the English rule. As stated 
by Justice Lurton in Adams Express Company v. Croninger, all the liabilities of the 
carriers are now to be determined by federal law, and on a question, like this, of 
general commercial law, we act in accordance with, our own understanding. Under 
the 'New York rule' the carrier must give notice to the consignee, when possible, and 
give him further a reasonable time to take away his goods, and, if he fails, the 
carrier must put them in a safe place. These acts of the carrier are a substitute 
for actual delivery, which in the earlier cases he was charged to make. Now 'free 
time' means that the carrier has no right to charge for care of the goods, because 
• his carrier's charge covers the service, and as soon as he may charge for storage it 
would seem that those duties must have terminated. Prima facie, at least, the 
two periods are thereiore coextensive. This recor.d does not contain any of the 
evidence on which the Commission based its finding, and I have nothing to go on, 
therefore, but presumption. Until the hearing, I see no reason to disturb the finding 
or the order based upon it. 

"The final question is the elimination of the customary clauses which protect 
the water lines, on the theory that the Carmack and Cummins Amendments override 
the Harter Act and those other acts specifically affecting shipping. So far as 
concerns the statute limiting the liability of shipowners, it seems unnecessary to 
hold that the amendments have this effect. They only provide that the carriers 
may not exempt themselves from their duties by contract. While the carrier 
remains liable notwithstanding that contract, the extent of his liability is still 
subject to provisions of all other positive law. It is true, of course, that the 
result may be that the initial carrier is liable generally, and has only a limited 
recourse over against the water carrier. If this be an injustice, it is one which 
arises from the liability statute, and not from the Carmack and Cummins Amend- 
ments. 

"As to the Harter Act, however, I can see no escape from the conclusion that 
there is a conflict between it and the amendments, in which the earlier statute must 
yield. But the petitioners argue that the last clause of the third paragraph of 
section 15 (Comp. St. Section 8583) shows that the purpose was to leave water 
carriers subject only to the law applicable to transportation by water. The words 
are as follows: 

" 'Any transportation by water affected by this act shall be subject to the laws 
and regulations applicable to transportation by water.' 

"Now the act, with certain exceptions not necessary to consider, does not 
affect any transportation which is wholly by water, but only when partly by rail 
and partly by water (section 1 (section 8563)), and indeed the clause just quoted 
from section 15 immediately follows a provision, perhaps unnecessary, which 
denies power to the Commission to fix any rates for water transportation solely. 
But even textually the position of the petitioners is not sound, for the statute does 
not say that water transportation affected by the act shall be 'subject only' to the 
laws applicable to the transportation by water. There is nothing exclusive in the 
language, and the more natural interpretation of it would seem to be that it shall 
be 'subject also' to the laws and regulations applicable to water transportation. 
Indeed, the language fits better with the purpose to make water law applicable, wher- 
ever it does not confilct, than with the purpose to make it supersede the act. 

"Moreover, if one considers the effect of the interpretation which the petitioners 
desire, its meaning is much reinforced, for the act and its equitable regulation of 
transportation, both by land and by land and water, and it can hardly be supposed 
that provisions like the Carmack and Cummins Amendments were intended to 
subject railroads to one kind of obligation and the connecting water carriers ta 
another. At least, no valid reason suggests itself for such a distinction, when all 
had been free before those amendments to protect themselves in exactly the same 
way. It is true that the water carriers retain an advantage under the Limitation 
Act; but to hold that they may exempt themselves altogether is not only to give 
them discriminatory advantage without any reason, but is to subject the railroads 
to their liabilities without any recourses, because I do not see how the initial 
carrier on any hypothesis could protect himself from the default of the water 
carrier. In prescribing a unitary system for through transportation, it seems to 
me hardly conceivable that Congress would have introduced, without any apparent 
reason, such inequalities as these. 

"In conclusion, therefore, I see no reason to hold that the Commission has 
exceeded its power in any part of what it did. It may, of course, transpire upon the 
hearing that some of the findings were without basis in evidence, and, if so, the 
petitioners will have the advantage of that fact; but upon this record it is my 
opinion that no interlocutory injunction should issue. 

"The motion to dismiss the petition, however, should be denied." 

4. United States v. Alaska S. S. Co. (May 7, 1920), 253 U. S. 113, 40 Sup. Ct. Rep. 
448, 64 L. ed. 808, remanding for dismissal. Alaska S. S. Co v. United States (Inter- 
state Commerce Commission intervener), (July 15, 1919), 250 Fed. Rep. 713. On 
March 22, 1920, the Supreme Court requested to file briefs concerning the effect 
upon the issues involved resulting from the act of Congress terminating the Federal 
pnntrol of railroads and amendine the Act to Reculate Commerce in certain nartipii. 
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lars, approved February 28, 1920 (41. Stat. L. 497). United States v. Alaska S. 
S. Co. (March 22, 1920), 252 U. S. 572, 40 Sup. Ct. Rep. 396, 64 L. Ed. 722. 

The provision of the Act referred to Is Section 25 of the Interstate Commerce 
Act which was added by the Transportation Act of February 28, 1920. This 
section relates entirely to foreign commerce, and, in addition to requiring the 
promulgation of certain information concerning vessel rates and reservation of 
steamship space, requires railroad carriers to. issue through bills of lading on 
export traffic. This section further provides that the Interstate Commerce Com- 
mission shall, in such manner as will preserve for the carrier by water the protection 
of limited liability provided by law, make such rules and regulations not inconsistent 
with the statute as will prescribe the form of such through bill of lading. This 
entire section is confined to export traffic and obviously, inasmuch as this section 
specifically authorized the Commission to prescribe the form of through bills of 
lading on export traffic, as far as the form of the export bill of lading which pre- 
viously prescribed by the Commission is concerned, that question was a moot one> in 
the case before the Supreme Court. However, the Transportation Act of February 
28, 1920, has not changed in any respect the law as it stood prior to the enactment 
of such statute with reference to bills of lading on domestic commerce and the power 
of the Interstate Commerce Commission to prescribe the form and conditions of 
the bill of lading to be used in interstate commerce. This being true, it would cer- 
tainly seem that the question of the power of the Interstate Commerce Commission 
to prescribe the form of the bill of lading on domestic traffic was not made a moot 
one by the Transportation Act of February 28, 1920, and that the jurisdiction of the 
Commission in the premises is no different at the present time that it was prior to 
the enactment of the Transportation Act of February 28, 1920. 

5. Extract from letter of Interstate Commerce Commission, office of the Secretary, 
addressed to Traffic Law Service Corporation, under date of July 22, 1921, file 69895. 



2020-C. Power of Interstate Commerce Commission to authorize ok 

REQUIRE rates DEPENDENT UPON A DECLARED OR RELEASED 
VALUATION. 

By the second ' ' Cummins Amendment ' ' the provisions of the first 
"Cummins Amendment" which invalidated all limitations of the car- 
rier's liability for loss, damage, or injury to property transported 
were made inapplicable to baggage, and to property except ordinary 
live stock as to which "the carrier shall have been or shall hereafter 
be expressly authorized or required by order of the Interstate Com- 
merce Commission to establish and maintain rates dependent upon 
the value declared in writing by the shipper or agreed upon in writing 
as the released value of the property. ' ' In connection with the quoted 
exception, the Commission was empowered "to make such order in 
cases where rates dependent upon and varying with declared or agreed 
values would, in its opinion, be just and reasonable under the circum- 
stances and conditions surrounding the transportation." It is thus 
seen that the second "Cummins Amendment" placed rates and ratings 
dependent upon the value "declared in writing by the shipper," and 
those predicated on the value "agreed upon in writing as the released 
value of the property" in the same category. Both are unlawful until 
expressly authorized or required by the Commission.' 

Both the adjustment of rates upon the class of articles, based upon 
difference in valuation, as well as the acceptance of stipulations in the 
carrier's bill of lading which affect the liability declared by the "Car- 
mack Amendment," are administrative duties of the Commission. To 
the extent that such limitations of liability are not forbidden by law, 
they become, when filed, a part of the rate.^ 

1. Silk Association of America v. Pennsylvania Rd. Co. (1918), 50 I. C. C. Rep. 50, 51; 
citing, In the Matter of Express Rates, Practices, Accounts, and Revenues (Released 
Rates), (1917), 43 I. C. C. Rep. 510; Live Stock Classification (1917), 47 L C. C. 
Rep. 335; Williams Co. v. Hartford & N. Y. Transportation Co. (1918), 48 I. C. C. 
Rep. 269. 

2. Kansas City S. Ry. Co. v. Carl (1913), 227 U. S. 639, 33 Sup. Ct. Rep. 391, 57 L. Ed. 
683, 689. 
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2021. Penalties and forfeitures — Criminal proceedings. 



2021-A. Filing of feaudulent claims against caebiers. 

In a prosecution under Act to Regulate Commerce, as amended by 
act of March 2, 1889, and Act of June 18, 1910, against a corporation for 
fraudulent claim for injury to a shipment, a corporate officer who 
signed letters making claims for injury to a shipment, is entitled to 
testify as to his intent, it appearing that the claims were prepared by 
his bookkeeper, for the corporation could act only through its officers 
or agents, and,the intent of the officer is that of the corporation.^ 

Where it was asserted that a claim against a railroad company 
was fraudulent and that the pressing of the claim was a violation of 
the Act to Regulate Commerce, as amended, the acts and sayings of 
one prosecuting or pressing the claim are generally admissible on the 
question of intent, and he may also testify as to his intention.^ 

An indispensable element of the charge in the indictment was that 
the defendant filed with the St. Louis, I. M. & S. Ey. Co. a fraudulent 
claim for an excessive amount of damages. The "filing" of a paper 
or claim with a corporation is not complete until the document is de- 
livered to and received by an officer or agent thereof who had authority 
to receive, file, or act upon it. There was no substantial evidence of 
any such filing of the claim, or of any of the documents making it, 
wlith any such officer or agent of the railroad company, and for that 
reason the court should have instructed the jury to return a verdict for 
the defendant.^ 

1. Laser Grain Co. v. United States (1918), 250 Fed. Rep. 826. 

2. Ibid. 

3. Ibid. 



2021-B. Misstatement by shippek of true value of pbopekty. 

Carriers may lawfully establish schedules of charges applicable 
to a specific commodity and graduated reasonably according to value. 
When such rates are published shippers are entitled to the rate cor- 
responding to the actual value of the property offered by them for 
transportation. Shippers are not entitled under such rates to under- 
state the actual value of shipments for the purpose of obtaining the 
rate applicable upon articles of less value. The valuation stated to 
carriers should correspond with the actual value as shown by invoices, 
etc. Shippers misstating the value of property for the purpose of 
obtaining the rate applicable to property of less value are guilty of 
misbilling and are subject to prosecution under Section 10 of the Act 
to Regulate Commerce.^ 

Upon an inquiry from a banking house whether it may lawfully 
declare a value of $5,000 upon a package of negotiable bonds of the 
market value of $10,000 and pay the express charges on the basis of 
the declared value, upon the understanding that in case of the loss of 
the bonds the express company will be responsible only for the amount 
so declared, it was held that a shipper falsely declaring the value of a 
package delivered to an express company for transportation violates 
Section 10 of the Act.^ 

1. Conf. Rul. Bui. Rule 295 (Nov. 7, 1910). 

2. Conf. Rul. Bui. Rule 58 (April 7, 1908). 
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2022. Rights existing under the law at the time of passage of initial- 
carrier 's-liability clause, preserved. 

2022-A. Provisions of the statute. 

Section 20 (11) of the Interstate Commerce Act contains the fol- 
lowing proviso: 

That nothing in this section shall deprive any holder of such receipt or bill of 
lading of any remedy qr right of action which he has under existing law. 

2022-B. Effect of proviso. 

Rights and remedies conferred by existing state laws, where a ship- 
ment accepted by a carrier for interstate transportation has been 
lost, injured, or damaged, were not continued in force by the proviso 
in the "Carmack Amendment" of June 29, 1906, to the Act of Feb- 
ruary 4, 1887, that nothing therein contained shall deprive the holder 
of the receipt or bill of lading of any remedy or right of action which 
he has under existing law, but such proviso only preserves to such 
holder any right or remedy which he may have had under existing 
Federal law at the time of his action.^ 

1. Adams Express Co. v. Croninger (1913), 226 U. S. 401, 33 Sup. Ct. Rep. 148, 57 
L. Ed. 314. 

2022-C. Meaning of phrase ' ' existing law. ' ' 

In Interstate Commerce Act, Section 20, as amended by Act June 
29, 1906, Section 7, regulating Hability of initial carriers, the proviso 
that nothing in the section shall deprive the shipper * ' of any remedy or 
right of action which he has under the existing law," means the com- 
mon law as understood in the Federal Courts, and excludes changes 
made by State statutes.^ 

1. Lysaght, Ltd v. Lehigh V. Rd. Co. (1918), 254 Fed. Rep. 351, 353; citing, Adams 
Express Co. v. Croninger (1913), 226 U. S. 491, 33 Sup. Ct. Rep. 148, 57 L. Ed. 314; 
Southern Express Co. t. Byers (1916), 240 U. S. 614, 36 Sup. Ct. Rep. 410, 60 L. Ed. 
825; Southern Ry. Co. v. Prescott (1916), 240 U. S. 639, 36 Sup. Ct. Rep. 469, 60 L. 
Ed. 836. See also, Schwartz v. Panama Rd. Co., 155 Cal. 742, 748, 133 Pac. 196; 
Louisville & N. Rd. Co. v. Warfleld, 6 Ga. App. 550, 552, 65 S. E. 308; Blackner & 
Post Pipe Co. V. Mobile & O. Rd. Co. (Mo. 1909), 119 S. W. 1, 10; Varnville Furni- 
ture Co. V. Charleston & W. C. Ry. Co. (S. C. 1913), 79 S. E. 700, 708. 

2022-D. Section 20 of the Act not retroactive. 

It would seem to be the law that where a contract of transporta- 
tion was executed prior to the "Cummins Amendment," and suit was 
brought after the amendment was effective, it did not apply, as there is 
nothing in the Act to indicate that it was intended to have a retroactive 
effect.^ 

1. Betka v. Houston & T. C. Rd. Co. (Tex. 1916), 189 S. W. 532. 

2022-E. Eight of carrier to sell unclaimed goods fob accrued 

CHARGES NOT AFFECTED BY SECTION 20 OF THE AcT. 

In the absence of inferred regulations by Congress or the Inter- 
state Commerce Commission, a State statute covering the sale by a 
carrier of unclaimed freight for freight storage charges prevails as 
to interstate shipments.^ 

1. Norfolk & S. Rd. Co. v. Newburn Iron Works & Supply Co. (N. C. 1916), 90 S. B. 149. 
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2023. Jurisdiction and venue of actions under Section 20 of the Act. 



2023-A. Jurisdiction of State Courts over actions under Section 

20 OF the Act. 

In Galveston, H. & 8. A. By. Co. v. Wallace^ the United States 
Supreme Court, per Mr. Justice Lamar, stated: "The real question, 
therefore, presented by this assignment of error, is whether a state 
court may enforce a right of action arising under an act of Congress. 

"Statutes have no extraterritorial operation, and the courts of 
one government cannot enforce the penal laws of another. At one 
time there was some question both as to the duty and power to try 
civil cases arising solely under the statutes of another state. But 
it is now recognized that the jurisdiction of state courts extends to 
the hearing and determination . of any civil and transitory cause of 
action created by a foreign statute, provided it is not of a character 
opposed to the public policy of the state in which the suit is brought. 
Where the statute creating the right provides an exclusive remedy, 
to be enforced in a particular way, or before a special tribunal, the 
aggrieved party will be left to the remedy given by the statute which 
created the right. But jurisdiction is not defeated by implication. 
And, considering the relation between the Federal and state govern- 
ment, there is no presumption that Congress intended to prevent 
state courts from exercising the general jurisdiction already pos- 
sessed by them, and under which they had the power to hear and deter- 
mine causes of action created by Federal statute. Rohh v. Connolly, 
111 U. S. 637, 28 L. ed. 546, 4 Sup. Ct. Eep. 544. 

"On the contrary, the absence of such provision would be con- 
strued as recognizing that where the cause of action was not penal, 
but civil and transitory, it was to be subject to the principles govern- 
ing that class of cases, and might be asserted in a state court as well 
as in those of the United States. This presumption would be strength- 
ened as to a statute like this, passed not only for the purpose of giving 
a right, but of affording a convenient remedy." 

Under section 20 of the Act, as amended June 20, 1906, making 
an initial carrier liable for loss, damage or injury to property occur- 
ring on the line of a connecting carrier, and providing that nothing 
in the amendment should deprive a shipper of any remedy or right 
of action under existing laws, and under section 22 of the Act, as 
amended in 1889, providing that nothing therein should in any way 
abridge or alter the remedies now existing at common law or by stat- 
ute, but the provisions of the Act should be in addition to such reme- 
dies, a state court has jurisdiction over a suit in assumpsit to recover 
damages for delay of an interstate shipment.^ 

Since an action against an initial carrier to recover for damage 
to an interstate shipment caused by a connecting carrier, though 
brought under the Carmack amendment to the Hepburn Act, is not an 
action based on a violation of the Interstate Commerce Act, but is 
an action based on the injury to the property, the state courts have 
jurisdiction, especially in view of the provision 'that nothing in this 
section shall deprive any holder of such receipt or bill of lading of 
any renaedy or right of action which he has under existing law." 
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Congress has so asserted, by the Carmack amendment of June 
29, 1906, Stat, at L. 593, chap. 3591, Comp. Stat, its power over the 
subject of interstate shipments, the duty to issue bills of lading, and 
the responsibnties thereunder, as to preclude the application to an 
interstate commerce shipment of a local and exceptional rule of law 
which invests the innocent holder of a bill of lading with rights not 
available to the shipper, such as the right to rely on erroneous recitals 
in the bill of lading as to the date of the carrier 's receipt of the goods.* 

As the -proper construction of a bill of lading relating to inter- 
state commerce is a federal question, the- acts of Congress and deci- 
sions of the Supreme Court of the United States are controlling, and 
must be followed by state courts.^ 

Congress by its acts has taken over the whole subject-matter 
of interstate commerce so as to supersede all special regulations, laws, 
and policies of particular states as to the carrier's liability for loss or 
damages to interstate shipments, and contracts for interstate ship- 
ments.* 

1. Galveston, H. & S. A. Ry. Co. v. Wallace (1912), 223 U. S. 481, 32 Sup. Ct. Rep. 
205, 56 L. Ed. 516. See also. Central of Ga. Ry. Co. v. Sims, 169 Ala. 295, 300, 53 So. 
826; St. Louis & S. P. Rd. Co. v. Heyser (Ark. 1910), 130 S. W. 562; Louisville & 
N. Rd. Co. V. Warfield, 6 Ga. App. 550, 551, 65 S. E. 308; Southern P. Co. v. Crenshaw, 

5 Ga. App. 675, 686, 63 S. E. 865; Houston & T. C. Rd. Co. v. Lewis (Tex. 1910), 
129 S. W. 594; Galveston, H. & S. A. Ry. Co. v. Crow -(Tex. 1909), 117 S. W. 70; 
Galveston, H. & S. A. Ry. Co. v. Piper, 52 Tex. Civ. App. 568, 572, 115 S. W. 107; Fort 
Smith & W. Rd. Co. v. Aubrey (Okla. 1913), 134 Pac. 1117, 1119; Stevens & Russell 
v. St. Louis S. W. Ry. Co. (Tex. 1915), 178 S. W. 810, 812. 

2. Pittsburgh, C. C. & St. L. Ry. Co. v. Mitchell (Ind. 1910), 91 N. E. 735, 738. 

3. Louisville & N. Rd. Co. v. Scott, 133 Ky. 724, 729, 118 S. W. 990; affirmed, Louisville 

6 N. Rd. Co. V. Scott (1911), 219 U. S. 209, 31 Sup. Ct. Rep. 171, 55 L. Ed. 183. 

4. Atchison, T. & S. F. Ry. Co. v. Harold (1916), 241 U. S. 371, 36 Sup. Ct. Rep. 665, 
60 L. Ed. 1050. 

5. Aradalou v. New York, N. H. & H. Rd. Co. (Mass. 1916), 114 N. E. 297. 

6. Piper v. Boston & M. Rd. Co. (Vt. 1916), 97 Atl. 508, 90 Vt. 176; affirmed, Boston 
& M. Rd. Co. V. Piper (1918), 246 U. S. 439, 38 Sup. Ct. Rep. 354, 62 L. Ed. 820. 



2023-B. Removal of causes under Section 20 of the Act feom 
State courts to United States Courts. 

The Eemoval of Causes Act provides as follows: 

No suit brought in a State court of competent jurisdiction against a railroad com- 
pany, or other corporation, or person, engaged in and carrying on the business of a 
common carrier to recover damages for delay, loss of, or injury to property received for 
transportation by such common carrier under section twenty of the Act to regulate com- 
merce, approved February fourth, eighteen hundred and eighty-seven, as amended June 
twenty-ninth, nineteen hundred and six, April thirteenth, nineteen hundred and eight, 
February twenty-fifth, nineteen hundred and nine, and June eighteenth, nineteen hun- 
dred and ten, shall be removed to any court of the United States where the matter in 
controversy does not exceed, exclusive of interests and costs, the sum or value of $3,000. 

A suit against a refrigerator transit company to recover for dam- 
ages to an interstate shipment of fruit through improper stowage, 
handling, and icing is not removable to a Federal district court irre- 
spective of the amount involved, on the theory that a primary liability 
on the part of such company under congressional legislation, other- 
wise than as a carrier, is asserted in the petition because it relies upon 
a contract between such company and the railway carrier by which the 
former assumed liability for damages of the kind alleged, or some 
of them, and the fact that the carrier was a party to the bills of lad- 
ing and the controlling interstate tariffs, although such company was 
not, and also relies upon an alleged contract between such company 
and the carrier for the cars involved, and an implied undertaking 
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for proper care and service, and alleges a partnership with the car- 
rier in these transactions, and that the said company caused the dam- 
age as agent for the carrier by furnishing cars with insufficient tanks, 
employing inexperienced men, and defectively stowing, and failing to 
ice the fruit, and that these acts constituted misfeasance on its part 
of the duties it owed to its principal, the carrier, and to the public at 
large.^ 

1. Removal of Causes Act. "An Act to amend an Act entitled An Act to codify, revise, 
and amend the laws relating to the judiciary,' approved March 3, 1911, being Chapter 
231 of 36th Stat. L. Approved, January 20, 1914, c. 11, 38 Stat. L. 278 (Public; 
No. 48; 68rd Congress, S. 3484). 

2. Emery & Co. v. American Refrigerator Transit Co. (1918), 246 U. S. 634, 38 Sup. 
Ct. Rep. 414, 62 L. Ed. 912. 

2023-C. Courts will take judicial, notice of the existence of Sec- 
tion 20 of the Intekstate Commerce Act. 

A State statute provided that "neither the evidence relied on by 
a party nor presumptions of law, nor facts of which judicial notice 
is taken, excepting private statutes, shall be stated in the pleadings." 
HELD, in a suit against an initial carrier to recover for damage to 
an interstate shipment caused by the connecting carrier it was not 
necessary for the plaintiff to plead the "Carmack Amendment" in 
order to avail himself of the benefit thereof.^ 

1. Louisville & N. Rd. Co. v. Scott, 133 Ky. 724, 727, 118 S. W. 990, affirmed, Louisville 
& N. Rd. Co. V. Scott (1911), 219 U. S. 209, 31 Sup. Ct. Rep. 171, 55 L. Ed. 183; 
Southern P. Co. v. Crenshaw, 5 Ga. App. 675, 680, 63 S. E. 865. 



2024. Conditions precedent to recovery in actions under Section 20 

of the Act. 

Section 20 (11) of the Interstate Commerce Act contains the fol- 
lowing proviso : 

That if the loss, damage, or injury complained of was due to delay or damage 
while being loaded or unloaded, or damaged in transit by carelessness or negligence, 
then no notice of claim nor filing of claim shall be required as a condition precedent to 
recovery. 

2025. Writ and process in actions under Section 20 of the Act. 

An initial carrier, when a foreign corporation, is not made liable 
to suit on the contract of shipment in a State in which it was not car- 
rying on business in the sense which has heretofore been held neces- 
sary to confer jurisdiction because of any agency of a connecting car- 
rier within that State, effected by the provisions of the "Carmack 
Amendment," of June 29, 1906, to the Interstate Commerce Act, 
requiring the initial carrier receiving freight for transportation in 
interstate commerce to obligate itself to carry to final destination, 
using the lines of connecting carriers as its agencies.^ 

A foreign railway company is doing business within the State, 
so far as the question of its amenability to service of process there 
is concerned, where its local representative undertakes to act for and 
represent it, negotiating for it, and in its behalf declining to adjust 
a claim made against it.'^ 

1. St. Louis, S. W. Ry. Co. v. Alexander (1913), 227 XJ. S. 218, 33 Sup. Ct. Rep. 245, 
57 L. Ed. 486. 

2. Ibid. 
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2026. Parties in suits under Section 20 of the Act. 



2026-A. Statutory uability of the initial, cakeibb foe loss, dam- 
age, OB INJUEY to PBOPEETY TEANSPOETED IN INTEESTATB COM- 
MEECE AND TO ADJACENT FOEEIGN COTJNTEIES, 

See "Statutory liability of the initial carrier for loss, damage, or 
injury to property transported in interstate commerce and to adja- 
cent foreign countries," Section 2005, ante. 



2026-B. Right of shippee to pboceed against the negligent con- 
necting CAEEIEE. 

The hability imposed by the "Carmack amendment" on the 
initial carrier for loss on connecting lines does not preclude the right 
to enforce responsibility against the particular carrier, whether ini- 
tial, intermediate, or terminal, on whose line the loss, damage, or 
Lajury was occasioned.^ 

See "Liability of connecting carriers under Section 20 of the 
Act," Section 2010, ante, and, "Liability of the terminal carriet^ 
under Section 20 of the Act," Section 2011, ante. 

1. Lewis Poultry Co. v. New York C. Rd. Co. (Me. 1918), 105 Atl. 109; Conley v. Chicago, 
B. & Q. Rd. Go. (Mo. 1916), 183 S. W. 1111. 



2026-C. Joining connecting caeeibbs in suit as co-defendants does 

NOT BELIEVE THE INITIAL CAEEIEE. 

Under the "Carmack Amendment" making the initial carrier 
liable for loss or damage caused by it or connecting carriers, a ship- 
per is not prevented from recovering the entire loss from initial car- 
rier by reason of the fact that he joints the connecting carriers as co- 
defendants to the suit.^ 

1. Missouri, K. & T. Ry. Co. v. Demere (Tex. 1912), 145 S. W. 623, 626; Baltimore 
C. & A. Ry. Co. V. Sperber & Co. (Md. 1913), 84 Atl. 72, 74, 117 Md. 602. 



2026-D. Right of consignoes, as holdees of qedeb bill of LiAding, 

TO SUE foe damages UNDER SeOTION 20 OF THE InTEESTATE 

CoMMEECE Act. 

Where a bill of lading to order of consignee, issued to consignors, 
was deposited for collection with bank, which acting as their agent, 
presented it with draft to consignee, draft not being honored and 
bill of lading being returned to bank, consignors were holders of the 
bill of lading, entitled, under the "Carmack Amendment" to claim for 
loss of goods.^ 

1. Babbitt v. Grand Trunk W. Ry. Co. (111. 1918), 120 N. E. 803. 
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2027. Pleadings in suits under Section 20 of the Act. 



2027-A. PliEA BY THE INITIAL, CARRIER THAT IT TRANSPORTED THE GOODS 
WITH REASONABLE DILIGENCE IS BAD ON DEMURRER. 

In a suit for damages arising from delay brought against the 
initial and connecting carriers under the "Carmack Amendment," a 
demurrer is properly sustained to a plea by the initial carrier that 
it transported the goods with all due diligence, since under amend- 
ment the initial carrier is liable if the delay was caused by the con- 
necting carrier.^ 

1. Baltimore, C. & A. Ry. Co. v. Sperber & Qo. (Md. 1913), 84 Atl. 72, 73; Cincinnati, 
N. O. & T. P. Ry. Co v. Smith & Johnston (Ky. 1915), 176 S. W. 1013. 



2027-B. Effect of failure of plaintiff to join connecting carriers as 

CO-DEFENDANTS. 

In a suit against the initial carrier under the "Carmack Amend- 
ment" the petition is not defective by reason of the fact that it fails to 
give the names of the connecting carriers, since the effect of the "Car- 
mack Amendment " is to make the connecting carriers the agents of the 
initial carrier, and the latter may safely be presumed to know the name 
of its agents.^ 

1. Pecos & N. T. Ry. Co. v. Meyer (Tex. 1913), 133 S. W. 309, 312. 

2027-C. Effect of surrender of bill of lading on the right of 

SHIPPER TO sue. 

The term ''lawful holder" of the bill of lading as used in the 
"Carmack Amendment" making the initial carrier liable for loss or 
damage occurring on the line of the connecting carrier to such holder, 
comprehends the owner of the property transported or the one bene- 
ficially entitled to recover for the loss or injury, and manual posses- 
sion of the bill of lading is not prerequisite to the right to suit.^ 

The fact that a shipper of live stock surrenders the bill of lading 
to the carrier in order to secure a drover's pass for the return trip 
does not prevent him from being the "lawful holder" of the bill of 
lading, within the meaning of the "Carmack Amendment" so as to 
deprive him of the right to sue for loss or damage under said amend- 
ment.* 

1. Pecos & N. T. Ry. Co. v. Meyer (Tex. 1913), 155 S. W. 309, 312. 

2. Ibid. 



2027-D. Right of initial carrier to file cross-petition against the 

RESPONSIBLE CONNECTING CARRIER. 

The Interstate Commerce Act imposes upon an interstate v^olun- 
tarily receiving property for transportation from a point in one State 
to a point in another State, liability to the holder of the bill of lading 
for loss anywhere enroute, with a right, when sued with the connect- 
ing carrier for loss occurring upon its line, by cross-petition over 
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against the connecting carrier for the amount of such loss or damage 
evidenced by the judgment against it.^ 

1. St. Louis & S. F. Rd. Co. v. First National Bank of Elk City (Okla. 1917), 171 
Pac. 467. 

2027-E. Defense of initial carrier in actions against it under Sec- 
tion 20 OF the Act. 

In an action by a shipper against an initial carrier for loss of 
goods shipped in interstate commerce, as authorized by Section 20 of 
the Act, the carrier may make any proper defense which can be made 
in a court of law, and which any connecting carrier on the line of which 
the goods were lost or injured occurred, might make.^ 

1. Riverside Mills v. Atlantic C. L. Rd. Co. (1909), 168 Fed. Rep. 987; affirmed, Atlantic 
C. L. Rd. Co T. Riverside Mills a911), 219 U. S. 186, 55 L. Ed. 167, 31 Sup. Ct. 
Hep. 164. 



2028. Evidence in suits under Section 20 of the Act. 



2028-A. Evidence of acts of connecting carriers in a suit against 

THE initial carrier. 

Inasmuch as the initial carrier is liable under the "Carmack 
Amendment" for injuries caused to cattle by its connecting carriers, 
evidence of injuries done them by such carriers is admissible to prove 
the extent of such liability.^ 

1. Pecos & N. T. Ry. Co. v. Crews (Tex. 1911), 139 S. W. 1049, 1051. 

2028-B. Admissibility of bate schedules on file with the Interstate 

Commerce Commission. 

Rate schedules of an interstate carrier on file with the Interstate 
Commerce Commission are admissible in evidence in an action against 
it to recover damages for delay in the delivery of an interstate ship- 
ment on the issue of the validity and effect of a provision in the bill 
of lading by which the carrier undertook to limit its liability to a 
specified sum.^ 

A railroad sued for failure to transport merchandise within a 
specified time, as orally agreed, cannot introduce evidence to prove 
that its tariff, established pursuant to regulations of the Interstate 
Commerce Commission, did not permit contracts for expedited ship- 
ments, not having pleaded the matter.' 

1. Southern Express Co. v. Byers (1916), 240 U. S. 612, 36 Sup. Ct. Rep. 410, 60 L. Ed. 
825. 

2. VittucciCo. V. Canadian P. Co. (Wash. 1918), 174 Pac. 981. 

2028-C. Evidence of decision in a former sxht. 

In an action for the freezing of carloads of potatoes, decision in 
a former suit, on a special contract, was the law of the case as to the 
defendant railroad in respect to the contract to carry, whether it was 
an interstate carrier as weU as an initial carrier, and as to claims 
asserted under the "Carmack Amendment.'" 

1. Ross V. Maine C. Rd. Co. (Me. 1915), 96 Atl. 223. 
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2028-D. Agreement of cajirieb to reimburse shipper for loss, not 

DISCRIMINATORY . 

An agreement of the agent of a railway company transporting 
. goods for the plairitiff, upon discovery that the goods are in a defect- 
ive condition on delivery, to reimburse the plaintiff for damages suf- 
fered by reason of deterioration of goods, is not an agreement for a 
rebate, suflScient to make it discriminatory witliin the interstate com- 
merce law, nor does the fact that proof of the amount of damage is 
to be determined by plaintiff's agents alter the situation in that 
respect.^ 

1. Missouri, K. & T. Ry. Co v. Want & Co. (Tex. 1915), 179 S. W. 903, 905. 

2028-E. Admissibility of reparation award of Interstate Com- 
merce Commission. 

In an action for conversion by a carrier on refusal of the shipper 
to pay an excessive freight rate, the award of the Interstate Com- 
merce Commission, determining the proper rate for the shipment, was 
admissible in evidence/ 

1. Pecos & N. T. Ry. Co. v. Porter (Tex. 1916), 183 S. W. 98, 99. 

2028-F. Conclusiveness of shipper's signed bill of lading. 

A shipper of live stock is precluded from contending that his 
shipment was not made under the bill of lading, in view of his signa- 
ture thereto and the "Carmack Amendment" requiring a written con- 
tract of shipment.^ 

1. Johnson v. Missouri P. Ry. Co. (Mo. 1916), 187 S. W. 282. 

2028-G. Presumption of lawful conduct of carrier. 

In an action against an express company, it must be presumed 
that the company was conducting its business according to the Acts of 
Congress regulating interstate commerce.^ 

The rights and liabilties of the parties to an interstate railway 
shipment depend upon Federal legislation, the bill of lading, and com- 
mon-law rules as accepted and applied in Federal tribunals.^ 

1. Tribble v. Southern Express Co. (S. C, 1918), 96 S. E. 712. 

2. Cincinnati, N. O. & T. P. Ry. Co. v. Rankin (1916), 241 U. S. 319, 36 Sup. Ct. Rep. 
555, 60 L. Ed. 1022. 

2029. Burden of proof in suits under Section 20 of the Act. 

2029-A. Shipper not obliged to prove upon what line the loss or 

damage occurred. 

The "Carmack Amendment" to the Interstate Commerce Act, 
declaring that the initial carrier shall be liable to the lawful holder 
of the bill of lading or receipt for any loss, damage, or injury caused 
by it or by any connecting carrier, does not impose upon the shipper 
the burden of establishing, in a suit against the initial carrier, that 
the loss was in fact caused by the initial or connecting carrier, but 
merely extends the common-law liability of the initial carrier to all 
losses, whether occurring on its line or that of a connecting carrier.^ 



§2029] TRAFFIC LAW SERVICE 346 

In Chicago S E. I. Bd. Co. v. Collins Produce CoJ^ the United 
States Supreme Court, in affirming the judgment of the lower court., 
stated: "Suit against the carrier, based on the bill of lading, com- 
mend in a state court, was removed to the appropriate district court of 
the United States. 

"On the trial of the case the shipper introduced evidence tending 
to prove that the confiscation was due to the solocitation of represen- 
tatives of the carriers, and to their false representation that the fowls 
were dying from lack of food and attention, and had been or were about 
to be abandoned by the caretaker, but the railroad company denied this 
and introduced evidence tending to prove that there was no such 
solicitation or false representation, and that the confiscation was 
rendered necessary by the exigencies of the situation .and by the 
necessity for supplying food to the people rendered homeless by the 
flood. 

"The trial court charged the jury: 

"That it was the duty of the carrier to transport the property 
to destination, if it could do so; that it could not overcome the flood 
or the action of the military authorities, and that if the latter acted 
of their own volition the shipper could not recover; but that if the 
military authorities seized the consignment solely upon and by rea- 
son of the invitation of the railroad company, and if, but for the con- 
fiscation, the property or any part of it, in the exercise of ordinary 
care, could have been transported to its destination, then the defend- 
ant, the carrier, would be liable for the value of such part of it as the 
jury might find frojn the evidence could have reached its destination, 
to be determined by the invoice price at the point of shipment, less 
any deterioration caused by the delay solely incident to the flood. 

* ' The verdict was for the shipper, and we are asked to review the 
judgment of the circuit court of appeals, affirming the judgment of the 
district court, entered upon that verdict. 

"The first claim is that the court refused to rule that, by its terms, 
the Carmack Amendment (June 29, 1906, 34 Stat, at L. 595, chap. 3591, 
Sec. 7, Comp. Stat. 1916, Sections 8604a, 8604aa) casts upon the shipper 
the burden of proving affirmatively that fthe loss which occurred 
on a connecting line was 'caused by' the connecting carrier. But, 
assuming that the question is presented by the record, which is doubt- 
ful, Galveston, H. & 8. A. R. Co. v. WaUace, 223 U. S. 481, 491, 56 L. 
ed. 516, 523, 32 Sup. Ct. Eep. 205, rules that, under the act as con- 
strued in Atlantic Coast Line R. Co. v. Riverside Mills, 219 U. S. 186, 
205, 206, 55 L. ed. 167, 181, 182, 31 L. R. A. (N. S.) 7, 31 Sup. Ct. Rep. 
164, in such a case as we have here the liability of the initial carrier 
is as if the shipment had been between stations in different states, but 
both upon its own line, and this renders the contention untenable. 
Adams Exp. Co. v. Croninger, 226 U. S. 491, 57 L. ed, 314, 44, L. R. A. 
(N. S.) 257, 33 Sup. Ct. Rep. 148, does not conflict with this conclu- 
sion. Cincinnati, N. 0. S T. P. R. Co. v. Ramkin, 241 U. S. 319, 326, 
60 L. ed. 1022, 1025, L. R. A. 1917A, 265, 36 Sup. Ct. Rep. 555." 

1. Chicago & E. I. Rd. Co. v. Collins Produce Co. (1916), 235 Fed. Rep. 857, 149 C. C. A. 
169; affirmed, Chicago & E. I. Rd. Co. v. Collins Produce Co. (1919), 249 U. S. 186, 
39 Sup. Ct. Rep. 189, 63 L. Ed. 552. 

2. Chicago & E. I. Rd. Co. v. Collins Produce Co. (1919), 249 U. S. 186, 39 Sup. Ct. Rep. 
189, 63 L. Ed. 552; affirming Chicago & E. I. Rd. Co. v. Collins Produce Co. (1916), 
235 Fed. Rep. 857, 149 C. C. A. 169. 
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2029-B. Pboof necessahy in an action against the initial carrier 

FOR DELAY TO GOODS. • 

In an action against the initial and connecting carrier, under the 
"Carmack Amendment," for damages arising from delay, it is only 
necessary to prove, in order to recover against the initial carrier, 
that the delay was caused either by the initial or connecting carrier/ 

1. Baltimore C. & A. Ry. Co. v. Sperber & Co. (Md. 1912), 84 Atl. 72, 74. 



2029-C. Proof of delivery of an interstate shipment to the initial 

CARRIER AND FAILURE TO DELIVER THE SAME TO THE CONSIGNEE 
.RAISES A PRESUMPTION OF NEGLIGENCE. 

In Galveston, H. & 8. A. Ry. Co. v. Wallace' the United States 
Supreme Court, per Mr. Justice Lamar, stated: "Under the Car- 
mack amendment, as already construed in the Riverside Mills Case, 
wherever the carrier voluntarily accepts goods for shipment to a point 
on another line, in another state, it is conclusively treated as having 
made a through contract. It thereby elected to treat the connecting 
carriers as its agents, for all purposes of transportations and delivery. 
This case, then, must be treated as though the point of destination, 
was on its own line, and is to be governed by the same rules of plead- 
ing, practice, and presumption as would have applied if the shipment 
had been between stations in different states, but both on the com- 
pany's railroad. Thus considered, when the holders of the bills of 
lading proved the goods had not been delivered to the consignees, the 
presumption arose that they had been lost by reason of the negligence 
of the carrier or its agents. The burden of proof that the loss resulted 
from some cause for which the initial carrier was not responsible in 
law or by contract was then cast upon the carrier. The plaintiffs were 
not obliged both to prove their case and to disprove the existence of a 
defense. The carrier and its agents, having received possession of the 
goods, were charged with the duty of delivering them, or explaining 
why that had not been done. This must be so, because carriers not 
only have better means, but often the only means, of making such 
proof. If the failure to deliver was due to the act of God, the public 
enemy, or some cause against which it might lawfully contract, it was 
for the carrier to bring itself within such exception. In absence of 
such proof, the plaintiffs were entitled to recover, and the judgment is 
aflSrmed." 

The "Carmack Amendment" has the effect of annulling many of 
the stipulations universally found in bills of lading issued upon ship- 
ments of live stock and re-establishes the common-law rule that, when 
freight is delivered to a carrier in good condition and reaches its 
destination in bad condition, the presufiiption of negligence arises, 
throwing the burden upon the carrier of exonerating itself from lia- 
bility by proof tending to detect the guilty carrier.^ 

The "Carmack Amendment" does not affect the question of the 
burden of proof in the case of loss of freight.^ 

1. Galveston, H. & S. A. Ry. Co. v. Wallace (1912), 223 U. S. 481, 32 Sup. Ct. Rep. 
205, 56 L. Ed. 516, 523. 

2. Chicago, R. I. & G. Ry. Co. v. Scott (Tex. 1912), 156 S. W 294, 297. 

3. National Rice Milling Co. v. New Orleans & N. E. Rd. Co. (La. 1912), 61 So. 70S, 
720. Dismissed for want of jurisdiction. New Orleans & N. B. Rd. Co. v. National 
Rice Milling Co. (1914), 234 U. S. 80, 34 Sup. Ct. Rep. 726, 58 L. Ed. 1223. 
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2029-D. Proof of filing tariffs containing a choice of rates; 

Recitals in a bill of lading for an interstate shipment, signed by 
both parties, that alternative rates, based upon specified values, are 
offered by the carrier's published freight rates, constitute admissions 
by the shipper and sufficient prima facie evidence of a choice of rates, 
and cast upon him the burden of proving, in case he wishes to con- 
tradict his admissions, that the carrier had not complied with the 
requirements of controlling Federal legislation respecting the filing 
and publishing of its rate schedules-^ 

1. Cincinnati, N. O. & T. P. Ry. Co. v. Rankin (1916), 241 U. S. 319, 30 Sup. Ct. Rep. 
555, 60 L. Ed. 1022. 

2029-E. Burden of proof on cabrier to prove shipper's released 

valxtation. 

The burden of proof is upon an interstate carrier, who has negli- 
gently lost property in transit, claiming a release to the amount of 
the shipper's declared or agreed value of such property to prove all 
the facts essential to such defense, including a valid stipulation of 
release.^ 

1. St. Louis & S. F. Rd. Co. v. Mounts (Okla. 1914), 144 Pac. 1033, 1036. 

2029-F. Burden of proof on carrier to prove validity of bill of 

LADING. 

It does not follow in every case that, where tariffs have been filed 
with the Commission, the contracts to which such tariffs are applied 
have been approved by the Commission. The burden is upon the car- 
rier to establish the validity of its bill of lading.^ 

Where a carrier relies on a special contract limiting its liability 
or showing nonliability, the burden is on it to show a valid contract, 
and to establish the reasonableness of the provisions upon which it 
relies. If there is no valid contract, such defense is not vailable.^ 

1. Norfolk & W. Ry. Co. v. Steele & Son (Va. 1915), 86 S. E. 124, 127. 

2. Toledo St. L. & W. Rd. Co. v. Milner (Ind. 1915), 110 N. E. 756, 759. 



2029-G. When question of burden op proof becomes an academic 

ONE. 

The question of burden of proof to show negligence of carrier avoid- 
ing limitation of liability clause in bill of lading becomes purely aca- 
demic, where the court goes fully into the facts and finds that there 
had been negligence.^ 

1. Bornesman & Co. v. New Orleans M. & C. Rd. Co. (La. 1919), 81 So. 882. 



2030. Trial of actions under Section 20 of the Act. 

See "Civil Proceedings in the Courts," Chapter 47, post. 
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2031. Elements and measure of damages in suits under Section 20 of 

the Act. 



2031-A. Eesume of shipper's measure of recovery for loss, damage, 
OE injury to property transported in interstate com- 
merce. 

The words, "any loss, damage, or injury to such property," 
caused by the initial carrier or by any connecting carrier, are compre- 
hensive enough to embrace all damages resulting from any failure to 
discharge a carrier's duty with respect to any part of the transpor- 
tation to the agreed destination.^ 

The liability for some default in its common-law duty as a com- 
mon carrier and not liability as an insurer, is what is imposed by Sec- 
tion 20 of the Interstate Commerce Act, under which a carrier receiv- 
ing property for interstate transportation is required to issue a receipt 
or bill of lading therefor, and is made liable to the holder for "any 
loss, damage, or injury to such property ccmsed by it, " or by any con- 
necting carrier to whom the property may be delivered.- 

The rule of the common law is not an arbitrary fiat but an embodi- 
ment of the plain fact that the actual loss caused by the breach of a 
contract is the loss of what the contractee would have had if the con- 
tract had been performed, less the proper deductions.^ 

It is, therefore, apparent that each case must be decided with 
reference to its own particular facts, and that the simple rule is that 
the shipper is entitled to recover from the carrier for any loss, dam- 
age, or injury to the property caused by it, 100% of the damages sus- 
tained by him, or, in other words, the shipper is entitled to be made 
whole. 

See ^'^ Liability of initial carrier for the full actual loss, damage, 
or injury to the property transported, notwithsta/nding a/ny limitation 
of liability, or limitation of the amount of recovery, or representatian 
or agreement as to value," Section 2014, ante. 

1. New York, P. & N. Rd. Co. v. Peninsular Produce Exchange of Maryland (1916), 
240 U. S. 34, 36 Sup. Ct. Rep. 230, 60 L. Ed. 511, 513. 

2. Adams Express Co. v. Croninger (1913), 226 U. S. 491, 33 Sup. Ct. Rep. 148, 57 
L. Ed. 314. 

3. Chicago, M. & St. P. Ry. Co. v. McCauU-DInsmore Co. (1920), 253 U. S. 597, 40 Sup. 
Ct. Rep. 504, 64 L. Ed. 801, 803, affirming Chicago, M. & St. P. Ry. Co. v. McCaull- 
Dinsmore Co. (1919), 260 Fed. Rep. 835, 171 C. C. A. 561, affirming, McCauU-Dins- 
more Co. v. Chicago, M. & St. P. Ry. Co. (1918), 252 Fed. Rep. 664. 



2031-B. Right of shipper to recover interest On claims involving 
LOSS, damage, or injury to property transported in inter- 
state COMMERCE. 

Under the authority of McCanU-Dinsmore Co. v. Chicago, M. S 
St. P. Ry. Co.^ a shipper may recover from the carrier interest on all 
claims involving loss, damage, or injury to property transported by it 
in interstate commerce. 

1. McCauU-Dinsmore Co. v. Chicago, M. & St. P. Ry. Co. (1918), 252 Fed. Rep. 664, 
affirmed, Chicago, M. & St. P. Ry. Co. v. McCauU-Dlnsmore Co. (1919), 260 Fed. Rep. 
835, 171 C. C. A. 561; writ of certiorari granted, Chicago, M. & St. P. Ry. Co. v. 
McCauU-Dinsmore Co. (1920), 64 L. Ed. 409, 251 V. S. 549, 40 Sup. Ct. Rep. 219, 
affirmed, Chicago, M. & St. P. Ry. Co. v. McCauU-Dinsmore Co. (1920), 253 U. S. 
fl7 64 L. Ed. 801. 40 Sun. Ct. R«d. 504. 
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2031-C. Right of plaintiff to recover costs and disbtjesements in a 
SUIT against defendant carrier involving loss, damage, ok 

INJURY TO PROPERTY IN INTERSTATE COMMERCE. 

Under the authority of McCmdl-Dinsmore Co. v. Chicago, M. S St. 
P. By. Co.^ the plaintiff in a suit involving loss, damage, or injury to 
property in interstate commerce may recover against the defendant 
carrier its costs and disbursements. 



McCaull-Dlnsmore Co. v. Chicago, M. & St. P. Ry. Co. (1918), 252 Fed. Rep. 664, 
affirmed, Chicago, M. & St. P. Ry. Co. v. McCauU-Dinsmore Co. (1919), 260 Fed. Rep.' 
835. 171 C. C. A. 561; writ of certiorari granted, Chicago, M. & St. P. Ry. Co. t. 
McCauU-Dinsmore Co. (1920), 64 L. Ed. 409, 251 U. S. 549, 40 Sup. Ct. Rep. 219, 
affirmed, Chicago, M. & St. P. Ry. Co. v. McCaull-Dinsmore Co. (1920), 253 U. S. 
97, 64 L. Ed. 801, 40 Sup. Ct. Rep. 504. 



2031-D. Liability of carrier to refund freight charges paid by the 

SHIPPER ON A SHIPMENT THAT IS LOST, DAMAGED, OE INJURED 
IN TRANSIT. 

In Pennsylvania Rd. Co. v. OUvit Bros.^ the United States 
Supreme Court, per Mr. Justice McKenna, stated: "The fourth con- 
tention is that plaintiff should not recover as part of its damages the 
freight paid upon delivery at destination. 

"The contention is rested upon the prohibition of the Interstate 
Commerce Act against deviation from the filed tariffs and schedules 
and against rebates and undue preferences and discriminations. It 
is not asserted in the present case that there was an evasion of the 
statute or an attempt to evade, but that the possibility of such result 
makes the recovery of freight illegal. It is urged, besides, that the 
melons were carried to destination and were there sold by plaintiff 
or on its account, and that freight thereby accrued and was properly 
paid. For which 2 Hutchinson on Carriers, 3d ed.. Section 802, is 
cited. But the cited authority shows that to be, the rule when the 
loss or damage results from no fault or negligence of the carrier. 
And, besides, to the contentions the plaintiff opposes the terms of the 
bills of lading, they providing that the amount of loss or damage for 
which a carrier is liable 'shall be computed on the basis of the value 
of the property (being the bona fide invoice price, if any, to the con- 
signee, including the freight charges, if paid, at the place and time of 
shipment . . . ' 

"Some of the bills of lading do not contain this provision, but it 
was agreed at the trial that the proper measure of damages was to 
be computed upon the basis of the value of the property at the place 
and time of shipment and that such measure should be read into all 
of the bills of lading. As plaintiff further says, to recover the damages 
sustained by it, based upon this value, plaintiff must receive from 
defendant the difference between this value and the proceeds of the 
sale, and the freight paid. In this we concur, and therefore there was 
no error in including in the recovery such freight. Shea v. Minne- 
apolis, St. P. & S. Ste. M. R. Co. 63 Minn. 228, 65 N. W. 458; Davis v. 
New York, 0. S W. R. Co. 70 Minn. 37, 44, 72 N. W. 823; Horner v. 
Missouri P. R. Co. 70 Mo. App. 285, 294; Tihhits v. R^ch Island S P. 
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B. Co. 49 111. App. 567, 572. The plaintiff was no more than made 
whole. Affirmed. ' ' 



1. Pennsylvania Rd. Co. v. Olivit Bros. (1917), 243 U. S. 574, 37 Sup. Ct. Rep 468 
61 L. Ed. 908, 913, affirming, 88 N. Y. L. 376, 96 Atl. 589; Pennsylvania Rd Co v' 
Carr (1917). 243 U. S. 587, 37 Sup. Ct. Rep. 472, 61 L. Ed. 914. See also, the follow- 
ing cases: Pearse v. Quebec S. S. Co. (1885), 24 Fed. Rep. 285; Brown v. Cunard 
S. S. Co. 147 Mass. 58, 16 N. E. 717; Pierce v. Southern P. Co. 120 Cal 156 40 
L. R. A. 350, 47 Pac. 874, 52 Pac. 302, I Am. Neg. Rep. 211, 3 Am. Neg. 636- Horner 
V. Missouri P. Rd. Co. 70 Mo. App. 285; Kelly v. Southern Ry. Co. 84 S. C 252 137 
Am. St. Rep. 842, 60 S. E. 198. 

2031-E. Allowance op attorneys' pees is unauthorized in suits 
UNDER Section 20 op the Act. 

The provision of Section 16 of the Interstate Commerce Act for 
an allowance to a shipper of an attorney's fee applies only to suits 
based on orders of the Interstate Commerce Commission making 
awards for violation of the Act, and does not authorize the allowance 
of such fees in an action for loss or damage to property in shipment.' 

In Atlantic C. L. Rd. Co. v. Riverside Mills" the United States 
Supreme Court, per Mr. Justice Lurton, stated: "The judgment in- 
cluded an attorney's fees taxed as part of the costs. The authority for 
this is supposed to be found in the 8th section of the act to regulate 
commerce of February 4, 1887 (24 Stat, at L. pp. 379, 382, chap. 104, 
U. S. Comp. Stat. 1901, pp. 3154, 3159). The section reads as fol- 
lows: 'That in case any common carrier subject to provisions of this 
act shall do, cause to be done, or permit to be done, any act, matter, 
or thing in this act prohibited or declared to be unlawful, or shall omit 
to do any act, matter, or thing in this act required to be done, such 
common carrier shall be liable to the person or persons injured thereby 
for the full amount of damages of the provisions of this act, together 
with a reasonable counsel or attorneys' fee, to be fixed by the court 
in every case of recovery, which attorneys' fee shall be taxed and col- 
lected as part of the costs in the case.' 

"But that section applies to cases where the cause of action is the 
doing of something made unlawful by some provision of the act, or 
the omission to do something required by the act, and there is a 
recovery 'of damages sustained in consequence of any such violation 
of this act', etc. The cause of action in the present case is not for 
damages resulting from 'any violation of the provision of this act'. 
True, the plaintiff in error attempted by contract to stipulate for a 
limitation of liability to a loss on its own line, and in this action has 
defensively denied liability for a loss not occurring on its own line. 
But the cause of action was the loss of the plaintiff's property which 
had been intrusted to it as a common carrier, and that loss is in no way 
traceable to the violation of any provision of the act to regulate com- 
merce. Having sustained no damage which was a consequence of the 
violation of the act, the section has no application to this case. 

The Judgment was erroneous to this extent, and the provision for 
an attorneys' fee is stricken out, and the judgment thus modified is 
affirmed." 

1. Missouri P. Ry. Co. v. Harper Bros. (1912), 201 Fed. Rep. 671. 

2. Atlantic C. L.. Rd. Co. v. Riverside Mills (1911), 219 U. S. 186. 55 L. Ed. 167, 183, 
31 Sup Ct. Rep. 164, 31 L. R. A. 7, reversing. Riverside Mills v. Atlantic C. L. Rd. Co. 
(1909), 168 Fed. Rep. 990. On the question of allowance of attorneys' fees In suits 
Involving loss or damage to freight under a State statute, in the absence of Con- 
gressional legislation covering the same subject, see Missouri, K. & T. Ry. Co. v. 
Harris (1914), 234 U. S. 412, 58 L. Ed. 1377, 34 Sup. Ct. Rep. 790. 
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2031-F. Meaning of the teem "lawful holdee" of the bill of 

LADING. 

See "Meaning of the term 'lawful holder' of the bill of lading," 
Section 2005-LL, ante. 



2032. Appeal and error in suits under Section 20 of the Act. 



2032-A. Eeeoe to State cotjet involving eights asseeted undee 

Fedeeal statutes. 

A case which involes rights set up and denied that arose upon 
through interstate bills of lading issued under the "Carmack Amend- 
ment" of June 29, 1906, to Section 20 of the Interstate Commerce 
Act, is reviewable in the Federal Supreme Court on writ of error to 
a State court.^ 

Insufficiency or defective certification of a carrier's applicable 
tariff schedules on file with the Interstate Commerce Commission, 
which were admitted in evidence by the trial court, could not justify a 
State appellate court in arbitrarily disregarding such schedules when 
passing upon the question whether or not the carrier had limited its 
liability for the baggage of an interstate passenger to a specified sum 
unless a greater value is declared and excess charges paid.^ 

A decree of a State court denying to the defendant the benefit of 
a Federal statute compliance with which was set up in the answer 
and supported by testimony tending to show the truth of the allegations 
thereof is an adverse ruUng on the Federal fight which, under the 
Judicial Code, Sec. 237 (36 Stat. L. 1156, chap. 231, U. S. Comp. Stat. 
Supp. 1911, p. 227), warrants bringing the case up to the Federal 
Supreme Court by writ of error.^ 

Whether the arrival of an interstate shipment at destination, the 
payment of the freight by the consignee, his signature to a receipt 
for the shipment, and his removal of a part of the goods, leaving the 
rest, with the carrier's permission, to meet his convenience in removal, 
discharged the carrier's contract set forth in the bill of lading issued 
pursuant to the act of February 4, 1887, and created a new obligation 
as warehouseman, governed by the local law, which casts upon the 
warehouseman, in case of a loss by fire, the burden of showing that 
it was not negligent, — is a Federal question which will support the 
appellate jurisdiction of the Federal Supreme Court over a State 
court.* 

A holding that facts which were otherwise pertinent and con- 
trolhng in a suit against a carrier for delay in the delivery of an inter- 
state shipment, in which the carrier relied upon certain conditions in 
the interstate bill of lading as a defense, must be put out of view 
because a bill of lading in the hands of an innocent purchaser is in 
fact negotiable paper, giving greater rights to him than could be 
enjoyed by the shipper or by the one from whom he had acquired the 
bill, amounts to a decision of a Federal question which will sustain 
a writ of error from the Federal Supreme Court to a State court.° 

The concession in counsel's brief in the State court that a stipula- 
tion in an express company's receipt, limiting its liability to an agreed 
or declared value, made to adjust the rate, was void both under the 
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State law and under the "Carmack Amendment" of June 29, 1906, 
does not show the lack of any Federal question based upon the vali- 
dity of such shipping contract which may be reviewed in the Federal 
Supreme Court, but must, at most, be regarded as a concession for 
purposes of argument as to a matter of law which could conclude no 
one, since it did not operate to withdraw the shipping contract from 
the case, nor its validity from the court's consideration.® 

The question whether proper effect was given to the Interstate 
Commerce Act of February 4, 1887, and its amendments, in interpret- 
ing a stipulation in a bill of lading for an interstate shipment requir- 
ing notice of claims for damages to be given to the carrier's ofiScers 
or station agents as excluding officers or station agents of connect- 
ing carriers, — is fairly presented, so as to sustain a writ of error from 
the Federal Supreme Court to review a judgment of the highest state 
court adjudging the stipulation to be no defense to the initial carrier 
when sued for injuries to the shipment, being unreasonable and inop- 
erative, because no officer or agent primarily employed by the initial 
carrier was accessible at destination, where a through bill of lading was 
issued under the Federal legislation, the pleadings show that its appli- 
cation was invoked, and in the answer, as also in the instructions 
given at the defendant carrier's request, there was a distinct asser- 
tion that notice was not given to any officer or station agent of the 
connecting carrier, which means that the defendant was proceeding 
upon the theory that the stipulation, when read in connection with the 
Federal statutes, contemplated and recognized that notice to an offi- 
cer or agent of the connecting carrier would suffice.' 

1. Gulf, C. & S. F. Ry. Co. v. Texas Packing Co. (1917), 244 U. S. 31, 37 Sup. Ct. Rep. 
487, 61 L. Ed. 970, 971. 

2. New York, C. & H. R. Rd. Co. v. Beaham (1916), 242 U. S. 148, 37 Sup. Ct. Rep. 
43, 61 L. Ed. 210. 

3. Atchison, T. & S. P. Ry. Co. v. Robinson (1914), 233 U. S. 173, 34 Sup. Ct. Rep. 556, 
58 L. Ed. 901. 

'4. Southern Ry Co. v. Prescott (1916), 240 U. S. 632, 36 Sup. Ct. Rep. 469, 60 L. Ed. 836. 

5. Atchison, T. & S. F. Ry. Co. v. Harold (1916), 241 U. S. 371, 36 Sup. Ct. Rep. 665, 
60 L. Ed. 1050. 

6. Wells, Fargo & Co. v. Neiman-Marcus Co. (1913), 57 L. Ed. 469, 33 Sup. Ct. Rep. 
267, 227 U. S. 469. 

7. Northern P. Ry. Co. v. WaU (1916), 60 L. Ed. 905, 241 U. S. 87, 36 Sup. Ct. Rep. 493. 



2032-B. Review of instructions of St.a^te court involving meaning 
OF WORDS "lawful holder" IN Section 20 of the Act, 

The contention that the owner of the shipment, or someone shown 
to be duly authorized to act for him in a way that would render any 
judgment recovered in the action against the carrier res judicata in 
any other action, is what Was meant by the words "lawful holder" in 
the provisions of the "Carmack Amendment" of June 29, 1906, that 
any common carrier receiving property for transportation from a 
point in one-State to a point in another State shall issue a receipt or 
bill of lading therefor, and shall be liable to the lawful holder thereof 
for any loss, damage, or injury to such property, is not so frivolous as 
not to serve as the basis of a writ of error from the Federal Supreme 
Court to a State court to review a judgment rejecting such conten- 
tion/ _^_^^^___ 

1. Pennsylvania Rd. Co. v. Olivit Bros. (1917), 243 U. S. 574, 37 Sup. Ct. Rep. 468, 61 
L. Ed. 908; Pennsylvania Rd. Co. v. Carr (1917), 61 L. Ed. 914, 243 U. S. 587, 37 
Sup. Ct. Rep. 472. 
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2032-C. CONSTEUCTION OF AN INTEESTATB BILL OF LADING. 

A terminal carrier is not relieved from liability for misdelivering 
an interstate shipment by the provisions of the "Carmack Amend- 
ment" of June 29, 1906, making the initial carrier liable for loss or 
damage occurring anywhere en route, with a remedy over against the 
carrier at fault, but the bill of lading which the initial carrier under 
that statute must issue governs the .entire transportation, and thus 
fixes the obligation of all participating carriers to the extent that the 
terms of the bill of lading are applicable and valid.^ 

The words "lawful holder" as used in the provision of the "Car- 
mack Amendment" of June 29, 1906, that any common carrier receiv- 
ing property for transportation from a point in one State to a point 
in another State shall issue a receipt or bill of lading therefor and 
shall be liable to the lawful holder thereof for any loss, damage, or 
injury to such property, cannot be said to mean only the owner of the 
shipment or someone shown to be duly authorized to act for him in 
such a way as to render any judgment recovered in the action against 
the carrier res judicata in any other action, although by Section 8 of 
the earlier act a carrier is made liable "to the person or persons 
injured" in consequence of any violation of the act, since to adopt 
this view would permit the general purpose of the latter section to 
control the purpose of the amendment, which is special and definitely 
expresses the lawful holder of the bill of lading to be the person to 
whom the carrier shall be liable.^ 

1. Georgia, F. & A. Ry. Co. t. Blish MUling Co. (1916), 241 U. S. 190, 36 Sup. Ct. 
Rep. 541, 60 L. Ed. 948. 

2. Pennsylvania Rd. Co. v. Olivit Bros. (1917), 243 U. S. 574, 37 Sup. Ct. Rep. 468, 
61 L. Ed. 908; Pennsylvania Rd. Co. v. Carr (1917), 61 L. Ed. 914, 243 U. S. 587. 
37 Sup. Ct. Rep. 472. 



2032-D. The Fedeeal bight is not eequieed to be pleaded in any 

SPECIAL OE PAETICXJLAE FOEM. 

A right, the creation of a Federal statute, was especially set up 
or claimed, and decided against, within the meaning of the Judicial 
Code, Section 237, governing Writs of error from the Federal Supreme 
Court to state courts, where the action was one against the initial car- 
rier of an interstate shipment to recover upon a through bill of lading 
for the negligence of the connecting carriers, as well as of itself, and 
was brought since the passage of the "Carmack Amendment" by 
which Congress took entire possession of the subject of the rights and 
liabilities growing out of contracts for interstate shipments, and the 
defendant carrier, though not specifically mentioning the Federal stat- 
ute in its answer, did specifically plead a breach of the obligation 
under the biU of lading to report claims for damages to the terminal 
carrier in writing within thirty-six hours after the consignee had 
been notified of the arrival of the freight at the place of delivery, in- 
sisting that such obligation had not been complied with, and the state 
court, in deciding the case against the carrier, stated that a through 
bill of lading had been issued and would be controlling in the absence 
of special facts which it found as to the effect of verbal notice given 
to certain agents of the terminal carrier.^ 

In St. Louis, I. M. & 8. Ry. Co. v. Starhird' the United States Su- 
preme Court held that a judgment of the highest court of a state, which. 
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upon the ground of the validity of the stipulation in an interstate 
through bill of lading respecting the giving of notice of claims for 
damages, reversed in part a judgment in favor of the consignee in an 
action against the initial carrier to recover on such hill of lading for 
the negligence of connecting carriers as well as of itself, may be re- 
viewed in the Federal Supreme Court on cross writ of error, where the 
consignee asserts that the provisions of the Act of June 29, 1906, are 
violated by such stipulation. Mr. Justice Day, in delivering the opin- 
ion of the court, stated : " A motion is made to dismiss the writ of error 
upon the ground that no Federal question was properly raised in the 
state court. The disposition of this motion requires a consideration 
of sec. 237 of the Judicial Code (36 Stat, at L. 1156, chap. 231, Comp. 
Stat. 1913, sec. 1214), which section is in effect but a re-enactment of 
sec. 25 of the Judiciary Act of September 24, 1789 (1 Stat, at L. 85, 
chap. 20), and sec. 709 of the Eevised Statutes of the United States. 

"This suit was brought by Miller, and revived by his administra- 
tor, to recover against the initial carrier, the St. Louis, Iron Moun- 
tain & Southern Railway Company, for its negligence and that of 
connecting carriers in failing to properly refrigerate certain carloads of 
peaches, shipped from a point in Arkansas to the city of New York, 
over the lines of the initial and connecting carriers, and in the last- 
named city delivered upon the dock of the Pennsylvania Company, 
and found to be in a bad condition. Each shipment was interstate 
and upon a through bill of lading, the biU containing, among other 
things, a stipulation that the carrier should not be liable for damages 
unless claims for damages were reported to the delivering line within 
thirty-six hours after the consignee had been notified of the arrival of 
the freight at the place of delivery. In the answer filed in the case, 
making one of the issues upon which the case was tried and decided, 
the defendant set up this clause in the bill of lading and the failure of 
the plaintiff to comply with it. 

"Without now reciting other provisions of sec. 237, it is enough 
to say that a case is reviewable in this court where any title, right, priv- 
ilege, or immunity is claimed upon a statute of the United States, and 
the decision is against the title, right, privilege, or immunity especially 
set up or claimed by either party under such statute. 

"We have, therefore, to determine three propositions: (1) Was 
there a right involved which is the creation of a Federal statute? (2) 
Was it sufficiently set up and called to the attention of the state court 
so as to be 'especially set up or claimed,' within the meaning of the act? 
(3) Was the decision against the right set up or claimed under the 
Federal statute? If these requisites are complied with, the case is 
reviewable here. 

"On June 29, 1906, Congress passed the so-called Hepburn Act 
(34 Stat, at L. 584, chap. 3591, Comp. Stat. 1913, § 8592, by § 20 of 
which it undertook to provide for the liability of carriers in interstate 
commerce, and to subject them, as to interstate shipments, to certain 
obligations which should supersede the varying requirements of the 
states through which interstate transportation might be conducted. 
The construction of this act came before his court in Adams Exp. Co. v. 
Croninger, 226 U. S. 491, 57 L. ed. 314, 44 L. R. A. (N. S.) 257, 33 Sup. 
Ct. Rep. 148, and upon full consideration it was held that the effect of 
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ular states, and to embrace the liability of the carrier in interstate 
transportation. It was there said that almost every detail of the sub- 
ject had been completely covered, and that there could be no rational 
doubt that Congress intended to take possession of the subject and lay 
down rules and regulations upon which the parties might rely and have 
their rights determined by a uniform rule or obligation. Among other 
things, the act required that the initial carrier should issue a receipt or 
bill of lading whenever it received property for transportation from 
a point in one state to a point in another state, and the initial carrier 
was made liable, not only for the results of its own negligence, but also 
for loss, damage, or injury to the property occasioned by any common 
carrier, railroad, or transportation company, to which the property 
should be delivered and over whose line or lines the property might 
pass ; and it was provided that no contract, receipt, rule, or regulation 
should exempt such initial carrier from the liability imposed by the 
act. 

"As the shipment m this case was interstate, there can be no 
question that, since the decision in the Croninger Case, supra, the 
parties are held to the responsibilities imposed by the Federal law, 
to the exclusion of all other rules of obligation. Since the Carmack 
Amendment, the carrier in this case is liable only under the terms of 
that act of Congress, and the action against it to recover on a through 
bill of lading for the negligence of connecting carriers, as well as of 
itself was founded on that Amendment. Atlantic Coast Line R. Co. v. 
Riverside Mills, 219 U. S. 186, 196, 55 L. ed. 167, 178, 31 L. R. A. (N. 
S.) 7, 31 Sup. Ct. Rep. 164. 

"This principle has been so frequently recognized in the recent 
decisions of this court that it is only necessary to refer to some of them. 
In Southern R. Co. v. Prescott, 240 U. S. 632, 636, 639, 60 L. ed. 836, 
838, 839, 36 Sup. Ct. Rep. 469, this court said: 

" * As the shipment was interstate, and the bill of lading was issued 
pursuant to the Federal act, the question whether the contract thus 
set forth had been discharged was necessarily a Federal question 
* * *. Viewing the contract set forth in the bill of lading as still 
in force, the measure of liability under it must also be regarded as a 
Federal question, as it has often been said, the statutory provisions 
manifest the intention of Congress that the obligation of the carrier 
with respect to the services within the purview of the statute shall be 
governed by uniform rule in the place of diverse requirements of state 
legislation and decisions.' 

"In Southern Exp. Co. v. Byers, 240 U. S. 612, 614, L. ed. 825, 827, 
L. R. A. 1917A, 197, 36 Sup. Ct. Rep. 410, this court said: 

" 'Manifestly, the shipment was interstate commerce; and under 
the settled doctrine established by our former opinions, rights, and 
liabilities in connection therewith depend upon acts of Congress, the bill 
of lading, and common-law principles accepted and enforced by the 
Federal courts.' 

"In the same effect. Northern P. R. Co. v. Wall, 241 TJ. S. 87, 91, 
92, 60 L. ed. 905, 907, 908, 36 Sup. Ct. Rep. 493; Georgia F. S A. R. Co. 
V. Blish Mill Co., 241 U. S. 190, 60 L. ed. 948, 36 Sup. Ct. Rep. 541; 
Cincinnati N. 0. & T. P. R. Co. v. Rankin, 241 U. S. 319, 60 L ed. 1022; 
L. R. A. 1917 A, 265, 36 Sup. Ct. Rep. 555. 
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"2. As to the part of § 237, which deals vidth rights of this char- 
acter, it requires that the right, privilege, etc., must be especially set 
up or claimed in order to make a decision of the state court a proper 
subject of examination by writ of error from this court. 

"It would be superfluous to review the many decisions in which 
this court has had occasion to consider the effect of this provision, 
which has been in the law ever since the passage of the Judiciary Act 
of 1789 in practically the terms in which it is now embodied in <§. 237. 

"It is manifest that the object of the provision is to require that 
the alleged right of a Federal character must in some way be drawn 
to the attention of the state court so that it may know, or, from the 
nature of the pleadings, be held to have known, that a Federal right was 
before it for adjudication. 

"The Carmack Amendment is a Federal statute regulating inter- 
state commerce. It was passed under the power conferred by the Con- 
stitution upon Congress to regulate such commerce, and is applicable 
throughout the United States, and at once became the rule of law gov- 
erning such shipments in all the courts of the country. Clafliii v. House- 
man, 93 U. S. 130, 136, 23 L. ed. 833, 838; Second Employers' Liability 
Cases {Mondou v. New York N. H. S E. R. Co.), 223 U. S. 1, 56 L. ed. 
327, 38 L. R. A. (N. S.) 44, 32 Sup. Ct. Rep. 169, 1 N. C. C. A. 169. 

"Since the passage of the Carmack Amendment, the state court 
must be held to have known that interstate shipments were covered 
by a uniform Federal rule which required the issuance of a bill of 
lading, and that that bill of lading contained the entire contract upon 
which the responsibilities of the parties rested. This is the result not 
only of our own holdings, but is universally held in the state courts. 

"The Federal right is not required to be placed in any special or 
particular form. It is enough that it be relied upon and in a proper 
manner called to the attention of the court. Section 236, of the Judicial 
Code does not require that the statute creating the Federal right shall 
be especially set up. The courts take judicial notice of the statute. It 
is the right, privilege, or immunity of Federal origin which must be 
brought to the attention of the state court. 

"This question has been frequently dealt with in the decisions of 
this court ; under the Judiciary Act of 1789 a case arose which required 
a consideration of sec. 25 and the requirements to be observed in order 
to bring a case within its provisions, — Crowell v. Randall, 10 Pet. 368, 9 
L. ed. 458. In that case the requirements of the Judiciary Act and the 
former decisions of this court were reviewed by Mr. Justice Story. 
Dealing with this feature of the law, he said : 

" 'That it is not necessary that the question should appear on the 
record to have been raised and the decision made in direct and posi- 
tive terms, ipsissimis verbis: but that it is sufficient if it appears by 
clear and necessary intendment that the question must have been 
raised, and must have been decided in order to have induced the 
judgment. ' 

"It is to be noticed, as to the manner of pleading, a Federal right, 
that Mr. Justice Story, observed that all that is essential is that it must 
appear by clear and necessary intendment to have been raised "When 
the answer in this case set up the requirement of the bill of lading 
upon which the suit was brought, and the failure to comply with it, that 
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was all that was necessary to fairly challenge the attention of the state 
court to rights existing by virtue of a Federal statute as to carriers in 
interstate commerce. 

"In speaking of the necessity of especially setting up Federal 
rights under § 709 of Revised Statutes now § 237 of the Judicial Code, 
this court said, in Green Bay & M. Canal Co. v. Patten Paper Co., 172 
U. S. 58, 67, 43 L. ed. 364, 368, 19 Sup. Ct. Rep. 97. 

" 'But no particular form of words or phrases has ever been de- 
clared necessary in which the claim of Federal rights must be asserted. 
It is sufficient if it appears from the record that such rights were 
specially set up or claimed in the state court in such manner as to 
bring it to the attention of that court. 

"'* * * In Eo&y V. Cok/iottr, 146 U. S. 153, 159, 36 L. ed. 922, 
924, 13 Sup. Ct. Rep. 47, it was said that "our jurisdiction being in- 
voked upon the ground that a right or immunity, specially set up and 
claimed under the Constitution or authority of the United States, has 
been denied by the judgment sought to be reviewed, it must appear from 
the record of the case either that the right so set up and claimed was 
expressly denied, or that such was the necessary effect in law of the 
judgment." "If it appear from the record, by clear and necessary in- 
tendment, that the Federal question must have been directly involved, 
so that the state court could not have given judgment without deciding 
it, that will be sufficient." Powell v. Brunswick County, 150 U. S. 433, 
440, 37 L. ed. 1134, 1136, 14 Sup. Ct. Rep. 166 ; Sayward v. Denny, 158 
U. S. 180, 39 L. ed. 941, 15 Sup. Ct. Rep. 777; Chicago B. & Q. R. Co. v. 
Chicago, 166 U. S. 226, 41 L. ed. 979, 17 Sup. Ct., Rep. 581.' 

"In Ferris v. Froham, 223 U. S. 424, 56 L. ed. 492, 32 Sup. Ct. Rep. 
263, it appears that the complainant asserted a copyright in a certain 
play under the common law and defendant set up the copyright for the 
play, the performance of which was sought to be enjoined, which copy- 
right was issued under the laws of the United States. The state 
court enjoined the defendant from using that copyright, and it was 
held that was sufficient to show that a Federal right had been set up 
and denied, as the copyright of the defendant. was derived under the 
Federal law. That the controversy raised a Federal question was 
held by this court and the contrary contention disposed of in the fol- 
lowing language: 

"The defendants in error contest the jurisdiction of this court 
upon the ground that the bill was based entirely upon a common-law 
right of property, and insist that the upholding of this right by the 
state court raised no Federal question. But the complainants sued, not 
simply to maintain their common-law right in the original play, but, 
by virtue of it, to prevent the defendant from producing the adapted 
play which he had copyrighted under the laws of the United States. 
They challenged a right which the copyright, if sustainable secured. 
Rev. Stat. sec. 4952. It was necessary for them to make the challenge, 
for they could not succeed unless this right was denied. Ferris stood 
upon the copyright. That it had been obtained was alleged in the bill, 
was averred in the answer, and was found by the court. The fact 
that the court reached its conclusion in favor of the complainants by a 
consideration, on common-law principles, of their property in the origi- 
nal play, does not alter the effect of the decision. By the decree Ferris 
was permanently enjoined 'from in any manner using * * * tJvg 
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said defendant's copyrighted play hereinbefore referred to for any 
purpose.' The decision thus denied to him a Federal right specially set 
up and claimed within the meaning of sec. 709 of the Eevised Statutes 
of the United States. This court, therefore, has jurisdiction. Chicago, 
B. & Q. R. Co. V. Illinois, 200 U. S. 561, 580, 581, 50 L. ed. 596, 604, 605, 
26 Sup. Ct. Rep. 341, 4 Ann. Cas. 1175; McGuire v. Massachusetts, 3 
Wall. 382, 385, 18 L. ed. 164, 165; Anderson v. Carkins, 135 U. S. 483, 
486, 34 L. ed. 272, 274, 10 Sup. Ct. Rep. 905; Shiveljf v. Bowlhy, 152 
U. S. 1, 9, 38, L. ed. 331, 335, 14 Sup. Ct. Rep. 548; Northern P. R. Co. 
V. Colburn, 164 U. S. 383, 385, 386, 41 L. ed. 479, 480, 17 Sup. Ct. Rep. 
98 ; Green Bay & M. Canal Co. v. Patten Paper Co., 172 U. S. 58, 67, 
68, 43 L. ed. 364, 368, 369, 19 Sup. Ct. Rep. 97.' 

"In Creswill v. Grand Lodge, K. P., 225 U. S. 246, 258, 56 L. ed. 
1074, 1078, 32 Sup. Ct. Rep. 822, the defendants were enjoined from 
using their corporate name, and it was held that, as this right or privi- 
lege was derived under a statute of the United States, authorizing the 
incorporation, the case was reviewable here under '^ 237 of the Judicial 
Code. 

"In ^S-^. Louis 1. M. <& 8. R. Co. v. McWhirtrr, 229 U. S. 265, 57 L. 
ed. 1179, 33 Sup. Ct. Rep. 858, where a suit was brought to recover 
for a death occurring while plaintiff's intestate was engaged in inter- 
state commerce, it was held that the question of the amount of evi- 
dence necessary to establish a liability was inherently of a Federal 
character, and that this court might review the decision of the state 
court for that reason. i 

"3. The other requisite essential to the case within §237 of the 
Judicial Code is that the alleged Federal right must be denied. It 
has never been required that a Federal right must be denied in terms, 
but it has been uniformly held that it is suflScient if the state court 
necessarily denied it in the judgment rendered. If the plaintiff, in 
bringing suit to recover against the initial carrier, not only f gr its own 
negligence, but for that of the intervening carriers in the failure to care 
for and deliver the several cars of peaches, had said in terms that the 
suit was thus brought upon a through bill of lading because of the Fed- 
eral statute giving the right to thus prosecute the action, no one would 
doubt that the Federal question was brought to the attenion of the 
state court ; when the plaintiff set forth facts which necessarily showed 
that a suit could only be maintained because of rights given under the 
Carmack Amendment, upon a bill of lading required by that act, it was 
unnecessary to further label the cause of action by specific reference to 
the Federal statute. Joiies Nat. Bank v. Yates, 240 U. S. 541, 550, 551, 
60 L. ed. 788, 796, 797, 36 Sup. Ct. Rep. 429. So, when the defendant 
set up the breach of the through bill of lading, and insisted that it had 
not been complied with, he would have made his case no stronger for the 
purposes of review here had specific reference been made to the Federal 
statute which made this bill of lading the sole rule of obligation between 
parties. 

"The record presented a suit Avhich showed that it was neces- 
sarily brought under rights conferred by a Federal act ; the defendant 
specifically pleaded the failure to keep the obligation of the contract 
whose force was binding by virtue of such act ; and the state court, in 
stating in its decision that this bill of lading had been issued, and would 
be controlling in the absence of special facts which it found as to the 
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effect of verbal notice given to certain agents of the Pennsylvania 
Company in New York necessarily denied the contention of Federal 
right made by the defendant that the provision of the biU of lading was 
conclusive of the rights of the parties in this case, and required written 
notice within thirty-six hours after notice to the consignee of the de- 
livery of the goods. 

"For these reasons the case is properly reviewable here." 

A Federal question is not presented as to sustain a writ of error 
from the Federal Supreme Court to the highest court of the state 
where the latter court declined to pass upon the question, because it was 
not appropriately raised in the trial court in the manner required by 
the State practice, and there does not appear to have been any attempt 
on the part of the State court to evade the decision of such question by 
an unwarranted resort to alleged rules of local practice.* 

The question whether proper effect was given to the Interstate 
Commerce Act of February 4, 1887, and its amendments, in interpreting 
a stipulation in a biU of lading for an interstate shipment requiring 
notice of claims for damages to be given to the carrier's officers or 
station agents as excluding officers or station agents of connecting 
carriers, — ^is fairly presented, so as to sustain a writ of error from 
the Federal Supreme Court to review a judgment of the highest state 
court adjudging the stipulation to be no defense to the initial carrier 
when sued for injuries to the shipment, being unreasonable and inop- 
erative, because no officer or agent primarily employed by the initial 
carrier was accessible at destination, where a through bill of lading 
was issued under the Federal legislation, the pleadings show that its 
application was invoked, and in the answer, as also in the instructions 
given at the defendant carrier's request, there was a distinct asser- 
tion that notice was not given to any officer or station agent of the 
defendant, or to any officer or station agent of the connecting carrier, 
which means that the defendant was proceeding upon the theory that 
the stipulation, when read in connection with the Federal statutes, con- 
templated and recognized that notice to an officer or agent of the con- 
necting carrier would suffice.* 

1. St. Louis, I. M. & S. Ry. Co. v. Starbird (1917), 243 U. S. 592, 37 Sup. Ct. Rep. 
462, 61 L. Ed. 917. 

2. Ibid. 

3. Louisville & N. Rd. Co. v. Woodford (1914), 234 U. S. 46, 34 Sup. Ct Rep. 739, 58 
L. Ed. 1202. 

4. Northern P. Ry. Co. v. Wall (1916), 241 U. S. 87, 36 Sup. Ct. Rep. 493, 60 L. Ed. 905. 



2032-E. Fedeeal question when kaised too late. 

A Federal question which the highest State court, apparently as 
matter of State practice, declared came too late to be considered, was 
not seasonably raised so as to afford the basis of a writ of error from 
the Federal Supreme Court to a State court.^ 

It is too late to object for the first time in the Federal Supreme 
Court to a defect in the documentary evidence which, if made below, 
could have been remedied." 

1. Missouri, K. & T. Ry. Co. v. Sealy (1919), 248 U. S. 363, 39 Sup. Ct. Rep. 97, 63 
L. Ed. 296. 

2. Missouri, K. & T. Ry. Co. v. Harrlman Bros. (1913), 227 U. S. 657, 33 Sup. Ct. Rep. 
397, 57 L. Ed. 690. 
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2032-F. Eevibw of haemless ereob. 

A judgment of the highest State court which aflBrms a judgment 
against a carrier for the damages sustained by a shipper through a 
decline in market value due to an unreasonable delay in the transporta- 
tion of an interstate shipment, will not be reversed because the trial 
court, by its instructions, erroneously permitted the jury to award as 
damages the amount of such decline in value without reference to a 
limitation in the bill of lading and in the carrier 's published tariff that 
the carrier's liability for loss or damage is to be computed on the basis 
of the value of the shipment plus the freight at the time and place. of 
shipment, unless a lower value is agreed upon, or because the trial 
court erroneously excluded such tariff with its conditions when offered 
in evidence, where, upon the facts as the highest court finds them to 
be, the agreed maximum of liability as stipulated is not exceeded by the 
judgment.^ 

1. New York, P. & N. Rd. Co. v. Peninsula Produce Exchange of Maryland (1916), 240 
U. S. 34, 36 Sup. Ct. Rep. 230, 60 L. Ed. 572. 

2032-6. Ereor involving decision of State court on non-Fedeeal 

GBOtTND. 

A judgment of a State court enforcing the liability of two connect- 
ing carriers for the loss of an interstate shipment of rise, caused by 
an extraordinary flood, the waters of which, reaching some ears con- 
taining quicklime, started a fire which spread to the rise, is not re- 
viewable in the Federal Supreme Court, although the State court ruled 
adversely upon the carriers' contention that, under the combined op- 
eration of the "Carmack Amendment" of June 29, 1906, stipulations 
in the bill of lading, and the common-law rule, they were not liable 
unless the plaintiff should show that the carrier on whose line the loss 
occurred negligently failed to take reasonable precautions to avoid it, 
where the court also found as a matter of fact from the testimony 
of the carrier's Avitnesses that such carrier negligently permitted the 
cars containing the rise to remain within the influence of the rising 
flood and in immediate proximity to the quicklime, when ordinary 
prudence required their removal to a place of safety.' 

A decision of the highest State court affirming a judgment against 
a terminal carrier in an action by a shipper for damages on account of 
a delay in transit, cannot be said to rest upon a local ground inde- 
pendent of the question of the validity under the Federal Constitution 
of the provisions of S. C. Civ. Code, 1912, Sections 2754, 2755, making 
each carrier participating in a through shipment liable for loss or 
damage occurring anywhere en route, because the jury was instructed 
that there was a presumption which might be rebutted that the delay, 
if any, occurred on the line of the terminal carrier, where evidence 
offered by such carrier which would have a tendency to show that it 
was not in fault, and hence tending to rebut the presumption, was ex- 
cluded from the consideration of the jury by a ruling that the statute 
imposed upon the terminal carrier the duty to respond to the shipper 
for the negligence of the initial carrier.' 

1. New Orleans & N. E. Rd. Co. v. National Rice Milling Co. (1919), 234 U. S. 801, 
34 Sup. Ct. Rep. 726, 58 L. Ed. 1223. 

2. Atlantic C. L. Rd. Co. v. Glenn (1915), 239 U. S. 388, 36 Sup. Ct. Rep. 154. 60 L. 
Ed. 344. 
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2032-H. When finding involving questions of fact conclusive on 

United States Supeeme Oouet. 

A verdict approved by the two lower courts will be accepted by 
the Federal Supreme Court as a conclusive finding upon the questions 
of fact involved.^ 

1. Chicago & E. I. Rd. Co. v. Collins Produce Co. (1919), 249 U. S. 186, 39 Sup. Ct. 
Rep. 189. 63 L. Ed. 552. 



2032-1. Feinting useless mattek in the becoed. 

Where most of the matter included in the record at the instance of 
petitioners was clearly not required for a proper presentation of the 
questions submitted, the court may order that the clerk's fees for 
supervising the printing of the record and the entire cost of printittg 
be paid by the offending party.^ 

1. Texas & P. Ry. Co. v. Leatherwood (1919), 250 U. S. 478, 39 Sup. Ct. Rep. 517, 63 
L. Ed. 1096. 

2032-J. Feivolous Fedeeal question. 

No Federal question of the substantial character essential to sup- 
port a writ of error from the Federal Supreme Court to a State court 
is involved in the contention that since the "Carmack Amendment" 
of June 29, 1906, the Federal law governs the right of a circus em- 
ployee injured in a railroad collision to recover damages from the 
railway company which was hauling the circus train in interstate com- 
merce, where the contract of employment and the contract between 
the circus company and the railway company released the latter from 
liability for negligence. This statute deals only with the shipment of 
property, not with the transportation of persons, and, ia addition, 
the circus employee was not even a passenger upon the railway.^ 

The contention that the Federal law governs the rights and lia- 
bilities of the parties to an interstate shipment is too unsubstantial 
to afford the basis for a writ of error from the Federal Supreme Court 
to a State court, where the cause of action, if any, arose six years 
before the passage of the "Carmack Amendment" of June 29, 1906, by 
which such transactions were dealt with by Congress for the first time.* 

1. Chicago, R. I. & P. Ry. Co. v. Maucher (1919), 248 U. S. 359, 39 Sup. Ct. Rep. 108, 
63 L. Ed. 294. 

2. Missouri, K. & T. Ry. Co. v. Sealy (1919), 248 U. S. 363, 39 Sup. Ct. Rep. 97, 63 
L. Ed. 296. 



2032-K. Teial db novo in appeal in admiealty. 

An appeal to a Federal circuit court of appeals from a final de- 
cree of a district court in a suit in admiralty brings the case before 
it for a trial de novo so that the court may review an interlocutory 
decree therein which was not appealed from, and allow a recovery 
against a party who was dismissed by that decree, and may review 
both interlocutory and final decrees so far as essential to grant relief 
to a party who had not appealed from either decree.^ 

1. Reid V. Fargo (1916), 241 U. S. 544, 36 Sup. Ct. Rep. 712, 60 L. Ed. 1156. 
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2033. Rights and liabilities of carriers inter sese. 



2033-A. Reooubse op initial cakeiee upon the caeeiee eesponslble pob 

' THE loss, damage, OE INJURY TO PEOPEETY. 

Section 20 (12) of the Interstate Commerce Act provides as 
follows :^ 

That the common carrier, railroad, or transportation company issuing suet receipt 
or bill of lading shall be entitled to recover from the common carrier, railroad, or trans- 
portation company on whose line the loss, damage, or injury shall have been sustained 
the amount of such loss, damage, or injury as it may be required to pay to the owners 
of such property, as may be evidenced by any receipt, judgment, or transcript thereof. 

The Interstate Commerce Act providing that an initial carrier 
shall be entitled to recover from the connecting carrier on whose line 
the loss, damage, or injury shall have been sustained, the amount it 
may be required to pay to the owners of such property authorizes a 
determination, in an action by an initial carrier against the connecting 
carrier for the loss of property, of the ultimate liability for the loss 
and a judgment for the initial carrier directly against Avhichever of the 
connecting carriers is to be deemed chargeable inter sese for the loss 
of the property.^ 

The words "required to pay," as used in the "Carmack Amend- 
ment" authorizing recovery by the initial carrier against the connect- 
ing carrier of damages it may be required to pay the shipper for loss 
or injury occurring on the line of the connecting carrier, mean asked 
to pay, or asked of right and by authority of law to pay and do not 
require as a co'ndition precedent to recovery that it shall have actually 
paid a judgment recovered against it by the shipper.^ 

1. For the effect of this statute in the establishment of through routes, see Coal Rates 
on the Stony Fork Branch (1913), 26 I. C. C. Rep. 168. 

2. Hill Steamboat Line v. New York C. & H. R. Rd. Co. 158 N. Y. Supp. 1084. 

3. St. Louis & S. F. Rd. Co v. First National Bank of Elk City (Okla, 1917) 171 
Pac. 467. 



2033-B. PUBPOSE OP THE STATUTE MAKING INITIAL CAEEIEE LIABLE. 

Section 20 of the Interstate Commerce Act, explicitly provides 
that the initial carrier "shall be entitled to recover fronj the common 
carrier, railroads or transportation company on whose line the loss 
or injury shall have been sustained the amount of such loss, damage, 
or injury as it may be required to pay to the owners of such property, 
as may be evidenced by any receipt, judgment, pr transcript thereof. ' ' 
The initial carrier accordingly is entitled to judgment directly against 
whichever of the connecting carriers is to be deemed legally charge- 
able, inter sese, for the loss of the property. The statute was ex- 
pressly framed to give to a court of law jurisdiction of an action 
brought directly against the responsible carrier which had paid a claim 
from the necessity of circuitously seeking reimbursement in the first 
instance from the preceding carriers successively. Where the initial 
carrier sues the connecting carriers, between whom unqustionably 
rests any issue of responsibility for nondelivery, Section 20, remedially 
and sensibly construed, authorizes the determination in that action 
of the ultimate liability for the loss.^ 

1. Hill steamboat Line v. New York C. & H. R. Rd. Co., N. Y. Supp. 158 N Y S 
1084, 1086. 
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2033-C. Constitutionality of the statute permitting recoupment 

BY THE initial CARRIEE AGAINST THE OAERTBR RESPONSIBLE FOB 
THE LOSS, DAMAGE, OB INJURY TO PROPERTY TEANSPOETED. 

See "Constitutionality of the statiiie permitting recoup;ment by 
the initial carrier against the carrier responsible for the loss, damage, 
or injury to property transported," Section 2018-G, amte. 



2033-D. Dismissal of suit against connecting carrier, as a co-de- 

FBNDANT, DOES NOT AFFECT LIABILITY OF INITIAL CARRIER. 

Where in a suit against the initial and the connecting carrier of 
an interstate shipment for delay and damage to goods the complaint 
is dismissed with plaintiff's consent as to the latter carrier the initial 
carrier may still be prosecuted and recovery had against it under the 
' ' Carmack Amendment, ' ' making such carrier liable for loss, damage, 
or injury caused by subsequent carriers.^ 

1. Shidlovsky v. Mallory S. S. Co., Ill N. Y. Supp. 778, 60 Misc. 67, 68. 



2033-E. Initial carrier can only recover from connecting carrier 

UPON PROOF OF ITS LIABILITY. 

Under the "Carmack Amendment" of June 29, 1906, making the 
initial carrier liable for damage caused by the connecting carrier and 
allowing the former to recover of the latter for the amount of the judg- 
ment secured by the shipper, the initial carrier cannot so recover 
when it delivers cattle in an injured condition to the connecting carrier 
and there is no evidence to show that the damage sustained by the 
shipper was caused by the connecting carrier. '^ 

1. Missouri, K. & T. Ry. Co. of Texas v. Jannon (Tex. 1911), 141 S. W. 155. 

2033-F. Initial carrier cannot be denied its right of recoupment 

AGAINST RESPONSIBLE CARRIER BY REASON OF AN INDEMNITY 
AGREEMENT WITH SHIPPER. 

An interstate shipment passed over the lines of five connecting 
carriers. Plaintiff sued the initial carrier for damage to the goods. 
After the institution of the action it entered into an agreement with 
the last two connecting carriers that it would not further prosecute its 
suit against them and would protect them against the suit of anyone 
else, in consideration oT the payment of $275. HELD, under the * * Car- 
mack Amendment" of June 29, 1906, the initial carrier could not be 
deprived by this indemnity agreement of its right to recover the 
amount of any judgment paid by it against the two indemnified car- 
riers, in case such carriers caused the damage.^ 

1. Carlton Produce Co. v. Velaso B. & N. Ry. Co. (Tex. 1910), 131 S. W. 1187. 



2033-G. Liability of initial carrier under the bill of lading cannot 

BE amplified by ACT OF A CONNECTING CAEEIER. 

An interstate shipment of apples was sent under a uniform bill 
of lading approved by the Commission, which provided that inspec- 
tion would not be permitted without the consignor's consent. Plaintiff 
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consignor gave no consent and sent the bill of lading, with draft at- 
tached, to a Chicago bank for collection. The connecting carrier at 
Chicago, while retaining possession, allowed the consig-nee to inspect 
the apples in the car, and the consignee rejected the same, being under 
no legal contract to purchase them. Plaintiff did not prove the apples 
were damaged by the inspection or that the fact of inspection caused 
the consignee to reject them. HELD, the violation of the provision 
in the bill of lading against inspection by the connecting carrier did not, 
under the Carmack amendment making the initial carrier responsible 
for loss, damage, or injury caused by the connecting carrier, render 
the initial carrier liable for conversion of the apples.^ 

1. Earnest v. Delaware L. & W. Rd. Co. (N. Y. 1912), 134 N. Y. Supp. 323, 32B 



2033-H. Responsibility of each caekiee limited to the damage caused 

BY IT. 

Where a damage to live stock is caused on the line of several 
connecting carriers, between whom no partnership relation exists, each 
is liable only for the portion of the damage caused by it, as the initial 
carrier is the only carrier made liable by the "Carmack Amendment" 
to the "Hepburn Act" for all damage, irrespective of the line on which 
it takes place.^ 

1. Eastern Ry. Co. v. Montgomery (Tex. 1911), 139 S. W. 885, 886. 



2033-1. Connecting cakeiebs entitled to all he^efits under a ship- 
per's CONTRACT WITH THE INITIAL CAEEIEB. 

See "Contract of initial carrier iintres to the benefit of succeeding 
carriers," Section 2010-C, ante. 



2034. Limitation of liability of telegraph, telephone, cable and radio- 
telegraph companies in the transmission of messages. 

See "Limitation of carrier's liahility in the tra-nsmission of mes- 
sages/' Section 5120, post, and "Damages and reparation," Section 
5121, post. 



2035. Liability provisions of Section 20 of the Act inapplicable to the 

transportation of persons. 

In Chicago, B. I. S P. Ry. Co. v. Maucher,^ the United States Su- 
preme Court, per Mr. Justice Brandeis, stated: "The railway de- 
mands that, prior to the enactment of the Carmack Amendment (Act 
of June 29, 1906. * * *) Congress had not dealt with the right of 
carriers to limit by contract their liability for injuries occurring in 
interstate transportation, and that consequently the states were free 
to establish their own laws and policies and apply them to such con- 
tracts. Peniisylvatiia R. Co. v. Hughes, 191 U. S. 477, 48 L. ed. 268, 
24 Sup. Ct. Rep. 132. But it contends that this power of the states 
was superseded by the Carmack Amendment, since that amendment 
dealt with the power of carriers to contract in respect of such liabil- 
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ity {Ada/ms Exp. Co. v. Croninger, 226 U. S. 491, 57 L. ed. 314, 44 L. 
R. A. (N. S.) 257, 33 Sup. Ct. Eep. 148; Boston & M. R. Co. v. Hooker, 
233 U. S. 97, 50 L. ed. 868, L. R. A. 1915B, 450, 34 Sup. Ct. Rep. 526, 
Ann. Cas. 1915D, 593) ; that it was the intention of Congress to deal 
with the whole subject; and that the rights of plaintiff in respect to 
personal injuries are governed by the Federal law. But the Carmack 
Amendment deals only with the shipment of property. Its language 
is so clear as to leave no ground for the contention that Congress in- 
tended to deal with the transportation of persons. Furthermore, 
plaintiff was not even a passenger on the railway. His claim rests 
upon the general right of a human being not to be injured by the negli- 
gence of another. Compare Southern P. Co. v. Schuyler, 227 U. S. 
601, 613, 57 L. ed. 662, 669, 43 L. R. A. (N. S.) 901, 33 Sup. Ct. Rep. 
277. The case presents no substantial Federal question. The writ of 
error is dismissed." 

1. Chicago, R. I. & P. Ry. Co. v. Maucher (1919), 248 U. S. 359, 39 Sup. Ct Rep. 108, 
63 L. Ed. 294, 296. 



2036. BUIs of lading and contracts of shipment. 

See "Bills of Lading and Contracts of Shipment," Chapter 8, ante. 

2037. Damages and reparation — Claims between shippers and carriers. 

See "Damages and Reparation — Claims between Shippers and 
Carriers," Chapter 28, post. 

2038. Civil proceedings in the courts. 

See "Civil Proceedinqs in the Courts," Chapter 47, post. 
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iReferences are to sections and paragraphs.'] 
Act, 

See "Interstate Commerce Act;" "Section 20 of Act." 

Act of God,' 

See "Exemption from Liability." 

exemption of common carrier from liability for loss or damage to property caused 

by, 2000-D. 
initial carrier exempt from liability for loss or damage resulting from, 2005-Z. 
provision in bill of lading, 2016-BB. 
vessel owner not liable to'r, 2009-J. 

Actions at Law, 

See "Burden of Proof;" "Civil Proceedings in the Courts," Chapter 47,. post; "Evi- 
dence in Suits;" "Instructions to Jury;" "Parties in Suits;" 
"Pleadings in Suits." 
action against initial carrier under Section 20 of Act is not one redressible under 

Section 9 of such statiite, 2005- JJ. 
action for negligent delay of interstate shipment governed by Federal law, 2015-D. 
conditions precedent to recovery in actions under Section 20 of Act, 2024. 
connecting carrier cannot be prevented by estoppel or otherwise from relying 
upon bill of lading provision that suit must be brought within 
specified time, 2019-N. 
jurisdiction and venue of actions under Section 20 of Act, 2023. 

courts will take judicial notice of existence of Section 20 of Act, 2023-C. 
jurisdiction of State courts over actions under Section 20 of Act, 2023-A. 
removal of causes under Section 20 of Act from State courts to United 
States Courts, 2023-B. 
period of Federal control excluded in determining limitations of action, 2019-J. 
two years, limitation for institution of suits for recovery of damages, 2019-1. 

Act or Negligence of the Shipper, . 

exemption of common carrier from liability for loss or damage to property caused 
by, 2000-F. 

Adjacent Foreign Countries, 

duty of initial carrier to issue a receipt or bill of lading covering a shipment to 

2005-A. 
limited-liability provisions of Section 20 of Act applicable to property transported 

from United States to, 2005-N. 
Section 20 of the Act not applicable to traffic from points in an adjacent foreign 
country to points in the United States, 2005-MM. 
' Admiralty, 

trial de novo in appeal in admiralty, 2032-K. 

Agreements, 

See "Contracts of Shipment;" "Limitation of Carrier's Liability." 

Amendments to Act, 

effect of "Carmack Amendment," approved June 29, 1906, 2002-A. 

first "Cummins Amendment," approved March 4, 1915, provisions of, 2002-B. 

Amount of Recovery, 

See "Measure of Recovery." 

Appeal and Error, 

construction of an interstate bill of lading, 2032-C.' 

error involving decision of State court on non-Federal ground, 2032-G. 

error to State court involving rights asserted under Federal statutes, 2032-A. 

Federal question when raised too late, 2032-E. 

Federal right is not required to be pleaded in any special or particular form, 2032-D. 

frivolous Federal question, 2032-J. 

printing useless matter in the record, 2032-1. \ 

review of harmless error, 2032-F. 

review of instruction of State court involving meaning of word "lawful holder" 

in Section 20 of Act, 2032-B. 
trial de novo in appeal in admiralty, 2032-K. 
when finding involving questions of fact conclusive on United States Supreme 

Court, 2032-H. 

Arrangement for Continuous Carriage or Shipment, 

issuance of through export bill of lading not arrangement for continuous carriage 
or shipment, 2009-F. 
Attachment, 

See "Seizure of Goods." 
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Attorneys' Fees, 

allowance of, is unauthorized in suits under Section 20 of Act, 2031-E. 
Authority of Law, 

See "Public Authority." 

limitation of liability for loss of goods caused by, 2001-E. 

Baggage, 

limited-liability provisions of Section 20 of Acfc not applicable to the carriage of, 

2005-J. 
provisions of Section 20 of Act not applicable to carriage of baggage, 2007. 

baggage carried on passenger trains or boats not governed by limited-lia- 
bility provisions of Act, 2007-A. 
effect of baggage-liability provisions of published tariff, 2007-C. 
limitation of liability on baggage must be shown In published tariffs filed 

with Commission, 2007-B. 
measure of rights and liabilities of passenger and carrier in the case of 

loss of baggage in interstate transportation, 2007-E. 
passenger is bound by tariff provisions limiting carrier's liability for loss 

or damage to baggage in Interstate transportation, 2007-F. 
receipt of carrier for baggage of passenger, 2007-D. 
Bailee, 

See "Bailments." 

Bailments, 

See "Common-Law Liability of Common Carriers;" "Exemption from Liability;" ^ 
"Initial Carrier's Liability;" "Insurer of Property Trans- 
ported;" "Limitation of Common Carrier's Liability;" "Ware- 
houses and Warehousemen." 
care, standard of measurement, 2000-Q, note, 
great, defined, 2000-Q, note, 
ordinary, defined, 2000-Q, note, 
slight, defined, 2000-Q, note, 
carrier may not by contract change its obligation as' a common carrier into that 

of a forwarder only, 2013-M. 
classification of, '2000-Q, note, 
commodatum, defined, 2000-Q, note, 
depositum, defined, 2000-Q, note. 

locatio-conductlo, defined and classified, 2000-Q, note, 
locatlo custodiae, defined, 2000-Q, note, 
locatio operis faclendi, defined, 2000-Q, note, 
locatio operis mercium vehendarum, defined, 2000,-Q, note, 
locatio rei, defined, 2000-Q, note, 
mandatum, defined, 2000-Q, note, 
negligence, degrees pf, 2000-Q, note, 
gross, defined, 2000-Q, note, 
ordinary, defined, 2000-Q, note, 
slight, defined, 2000-Q, note.'' 
pignus, defined, 2000-Q, note. 

railroad holding property as warehouseman becomes liable as common carrier 
on receipt of forwarding order, 2011-E. 
Bailor, * 

See "Bailments." 

Basis of Settlement, 

See "Declared or Released-Valuation Rates;" "Limitation of Common Carrier's 
Liability." 

Bills of Lading, > 

See "Contracts of Shipment;" "Export Bills of Lading;" "Forms;" "Limitation 
of Common Carrier's Liability." 

accidfents or delays from unavoidable causes, 2016-CC. 

act of God or other vis major, 2016-BB. 

analysis by Interstate Commerce Commission of limited-liability provisions of 
Uniform Bills of Lading proposed by carrier and shipping 
interests, 2016-W. 

conference forms of Uniform Bills of Lading proposed by shipping and carrier 
interests to Interstate Commerce Commission, 2016-W. 

construction of an Interstate bill of lading, 2032-C. 

duty of initial carrier to issue a receipt or bill of lading covering a shipment in 
interstate commerce or commerce to adjacent foreign coun- 
tries, 2005-A. 

effect of surrender of bill of lading on right of shipper to sue, 2027-C. 

failure of Initial carrier to issue a receipt or bill of lading for goods shipped in 
interstate commerce does not exempt it from liability imposed 
by Section 20 of Act, 2016-E. 

forpis of bills of lading prescribed by Interstate Commerce Commission for use 
in interstate and foreign commerce, 2016-W. 

functions of, 2016-B. 

initial carrier of interstate shipment not liable for damages sustained to property 
after same Is reshipped under new bill of lading, 2005-11. 

"lawful holder," meaning of term, 2005-LL. 

legal status of forms of carriers' bills of lading and contracts of shipment pro- 
mulgated in Consolidated Freight Classification, 2016-Z. 
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liability of initial carrier for the issuance of a bill of lading without receiving 

goods covered thereby, 2005-R. 
liability of initial carrier under through bill of lading on interstate shipment can- 
not be altered by issuance of second bill of lading by connecting 

carrier, 2005-FF. 
limitation of liability of carrier on traffic destined to or taken from a non-agency 

gtation, 2016-GG. 
nature of, 2016-B. 

"Pomerene Bills of Lading Act," approved August 29, 1916, 2002-E. 
prohibitions of Section 20 of Act governing limited-liability clauses of bills of 

lading, not applicable to intrastate traffic, 2016-L. 
provisions limiting and exempting carriers from liability for negligence, 2016-DD. 
provisions of bill of lading available to all carriers in through route, 2016-D. 
provisions of carrier's bill of lading in force at time of shipment govern in 

absence of issuance of same to shipper, 2016-P. 
receipt and delivery of property from and to private and other sidings, provisions 

relating to, 2016-H. ^ 

receiving carrier required to issue a receipt covering a shipment in interstate or 

foreign commerce, 2016-A. 
"shipper's weight, load, and count" provision, endorsed on, 2016-AA. 
signature of shipper to released-valuation clause, 2016-U. 

surrender of document before delivery of shipment, provision requiring, 2016-G. 
through transportation, governed by, 2016-C. 

Bona Fjde Value, 

See "Measure of Recovery." 

Burden of Proof, , 

burden of proving the giving of written notice of proof upon shipper, 2019-E. 

carrier must prove shipper's released valuation, 2029-E. 

carrier must prove validity of bill of lading, 2029-F. 

proof necessary in an action against the initial carrier for delay to goods, 2029-B. 

proof of delivery of an interstate shipment to the initial carrier and failure to 
deliver the same to the consignee, raises a presumption of negli- 
gence, 2029-C. 

proof of filing tariffs containing a choice of rates, 2029-D. 

shipper not obliged to prove upon what line the loss or damage occurred, 2029-A. 

when question of burden of proof becomes an academic one, 2029-G. 

Cable Companies, 

limitation of liability in the transmission of messages, 20.34. 

Canada, 

See, "Adjacent Foreign Countries." 

Canons of Judicial Interpretations, , 

construction of State statutes modeled on Interstate Commerce Act, 2015-H. 

Care, 

See, "Bailments"; "Negligence." 

standard of measurement in bailments, 2000-Q, note. 

great, defined, 2000-Q, note. 

ordinary, defined, 2000-Q, note. 

slig^it, defined, 2000-Q, note. 

"Carmack Amendment," 

See, "Constitutionality of Section 20 of Act"; "Section 20 of Act." 

abrogates the common-law rights of the initial carrier to limit its liability to its 

own line, 2003-D. 
evolution of provisions of Section 20 of Interstate Commerce Act governing initial 

carrier's liability and limitation of carrier's liability, 2002-A. 

nature and scope of liability imposed upon the initial carrier by, 2005-G. 
purpose of the, 2005-F. 

' Carrier's Protective Service, 

See, "Perishable Traffic." 

Cars, 

See, "Equipment and Car Supply;" "Ventilated Cars." 

Civil Actions, 

See, "Actions at Law." 

Civil Proceedings, 

See, "Actions at Law"; "Appeal and Error"; "Burden of Proof"; "Civil Proceed- 
ings in the Court," Chapter 47, post; "Claims between Shippers 
and Carriers"; "Damages and Reparation"; "Evidence In Suits"; 
"Measure of Recovery"; "Parties in Suits"; "Pleadings In 
Suits"; "Removal of Causes"; "Suits"; "Writ and Process." 

Civil Suits, 

See, "Actions at Law." 

Claims between Shippers and Carriers, 

See, "Actions at Law"; "Damages and Reparation"; "Measure of Recovery." 
filing of fraudulent claims against carriers, 2021-A. 

time for giving notice and filing of claims with carriers under Section 20 of Act 
2019. 
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burden of proving the giving of written notice upon shipper, 2019-E. 

carrier cannot waive the time-limit provisions of the bill of lading govern- 
ing the filing of claim, 2019-L. 

circumstances under which notice of claim or filing of claim not required 
as conditions precedent to recovery, 2019-K. 

effect of failure to give notice is exclusively' a Federal question, 2019-G. 

filing of claim by shipper with connecting carrier not required, even 
though a modified bill of lading is issued by connecting carrier, 
and loss occurred on line of connecting carrier, 2019-O. 

four months, minimum limitation for filing of claims with carriers, 2019-H. 

ninety days, minimum limitation for giving of notice of claims, 2019-A. 

notice need not be given to connecting carriers, 2019-F. 

notice to connecting carrier is notice to initial carrier, 2019-D. 

oral notice not valid where written notice required by contract, 2019-C. 

validity of notice to officer or station agent of terminal carrier, 2019-B. 

when the "filing" of a claim with a carrier is complete, 2019-M. 

Classification of Freight, 

See "Classifications." 

Classifications, 

See, "Consolidated Freight Classification." , 

limited-liability provisions of carriers' Consolldateji Freight Classification, 2017-F. 

Commission, 

See, "Interstate Commerce Commission." 

Commodatum, 

classification of bailment, 2000-Q, note. 

Common Carriers, 

See, "Bailments." 

Common Law, 

See, "Common Law Liability of Common Carrier's"; "Federal Common Law"; 
"Limitation of Common Carrier's Liability"; "Pre-existing 
Rights and Remedies"; "Section 20 of Act." 
non-existence of Federal common law, 2000-A, note. 

Common Law Liability of Common Carriers, 

See, "Bailments"; '"Initial Carrier's Liability"; "Limitation of Common Carrier's 

Liability." 
act of God, exemption of common carrier from liability for loss or damage to 

property caused^ by, 2000-D. 
act or negligence of the shipper, exemption of common carrier from liability for 

loss or damage to property caused by, 2000-F. 
delay to property in transit, 2000-C. 

duty of shipper or consignee to prevent Indteasing of loss, 2000-M. 
exemption of common carrier from liability for loss or damage to property caused 

by act of God, 2000-D. 
exemption of common carrier from liability for loss or damage "to property caused 

by act or negligence of the shipper, 2000-F. 
exemption of common carrier from liability for loss or damage to property caused 

by the public enemy, 2000-G. 
exemption of common carrier from, liability for loss or injury to' property caused 

by the Inherent vice or nature of the goods, 2000-H. - 
express company as a forwarder, 2000-K. 
general survey of the subject, 2000-A. 

increasing of loss, duty of shipper or consignee to prevent, 2000-M. 
inherent vice of goods, exemption of common carrier from liability for loss or 

damage to property coused by, 2000-H. 
initial carrier, liability for through transportation, 2000-J. 
insurance benefits, 2000-O. 
insurer of property transported, 2000-B. 
intermediate carrier, liability at common law, 2000-L. 
limitation of common-carrier's liability at common law for loss, damage, or injury 

to* property transported in interstate commerce, 2001. 
at common law the carrier and shipper were permitted to fix by mutual 

agreement a bona fide value in computing loss of or damage 

to a shipment, 2001-C. 
authority of law, limitation of liability for loss of goods caused by, 2001-E. 
binding effect of act of owner's agent in signing contract of shipment con- 
taining limited-liability provisions, 2001-F. 
carrier may not by valuation agreement with shipper, limit its liability for 

loss or damage by negligence to less than real value, unless 

shipper is given choice of rates based on valuation, 2001-D. 
contract exempting carrier from all liability for loss or damage to property 

shipped, except by its fraud or negligence, 2001-B. 
contract exempting carrier from liability for negligence against public 

policy and void, 2001-A. 
limited-liability provisions in bill of lading of steamship company, 2001-H. 
validity of a contract executed by a person sui juris, 2001-G. 
meaning of phrase "any remedy or right of action which he has under the existing 

law," 2003-E. 
measure of the rights and liabilities of parties to an interstate shipment, 2003-1. 
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mental suffering, damages not recoverable from carrier on account of delay in 

delivery of interstate shipment, 2000-N. 
nature of the goods, exemption of common carrier from liability for loss or dam- 
age to property paused by, 2000-H. 
negligence of the shipper, exemption of common carrier from liability for loss or 

damage to property caused by, 2000-P. , 

necessity that excepted cause claimed as a defense by the carrier be the proximate 

cause of the loss or injury complained of, 2000-1. 
negligence, invalidity of provisions of shipping contract exempting carrier from, 

2000-P. 
public authority, exemption of common carrier from liability for loss or damage 

to property caused by, 2000-G. 
public enemy, exemption of common carrier from liability for loss or damage to 

property caused by, 2000-B. 
status of common law liability of common carrier under Section 20 of Act, 2003. 
"Carmack Amendment" abrogates the common law rights of the initial 

carrier to limit its liability to its own line, 2003-D. 
common law liability of the carrier as an insurer was not changed by the 

"Carmack Amendment," 2003-C. 
liability imposed by "Carniack Amendment" to Section 20 of Act Is liability 

imposed by common law, 2003-B.. 
prior to. enactment of "Carmack Amendment," June 29, 1906, the rights and 

liabilities of shippers and carriers governe'd by State law, 

2003-A. 
summary of the evolution of the subject of common carrier's liability at common 

law, as administered in the United States Courts and as de- 
veloped hy Federal statutes, 2004. 
terminal carrier, liability at common law, 2000-L. 
warehouseman, liability of carrier as a, 2000-Q. 

Connecting Carriers, 

See, "Claims between Shippers and Carriers"; "Constitutionality of Section 20 of 
Act"; "Parties in Suits"; "Rights and Liabilities of Carriers 
Inter Sese." 
initial carrier liable under Section 20 of Act, on an interstate shipment, regardless 

of character of connecting carrier, 2005-U. 
initial carrier not liable where traffic is diverted by connecting carrier to a point 
beyond that shown in bill of lading and without consBnt of 
initial carrier, 2005-X. 
liability of initial carrier for seizure of goods by military authority at instance 

of connecting carrier, 2005-EB. 
liability of initial carrier under through bill of lading on interstate shipment 
cannot be altered by issuance of second bill of lading by con- 
necting carrier, 2005-FF. 
liability of Initial carrier where connecting carrier diverts a shipment with Its 

consent, 2005-W. 
liability of initial carrier where traffic is wrongfully diverted by, 2005-V. 
liability of, under Section 20 of Act, 2010. 

connecting carrier cannot modify the terms of the shipping contract, 

2010-F. 
In general, 2010-A. 

contract of Initial carrier inures to the benefit of succeeding carriers, 2010-C 
liability of connecting carrier for loss, damage, or injury to goods trans- 
ported is same as that of Initial carrier, 2010-D. 
liability of Intermediate carrier for loss, damage, or delay not occurring on 

its own line, 2010-E3. 
liability of connecting carrier measured by original contract of shipment, 

2010-B. 
shipper cannot sue a connecting carrier to restrain recovery of freight 
charges to enforce a set-off, 2010-G. 
provisions of bill of lading available to all carriers In through route, 201G-D. 
right of initial carrier to file cross-petition against responsible connecting carrier, 

2027-D. ^ 

status of initial carrier's liability where liability of connecting carrier has changed 
to that of warehouseman, 2005-AA. 

Connecting Line, ' 

See, "Connecting Carriers." 

Consolidated Freight Classification, 
See, "Classifications." 

legal status of forms of carriers' bills of lading and contracts of shipment promul- 
gated in, 2016-Z. 
limited-liability ,provisions of, 2017-F. 

Constitutionality of Section 20 of Act, 

"Carmack Amendment" of Section 20 of Act covering initial carrier's liability does 

not infringe the carrier's constitutional right to contract with 

connecting carrier for through route, 2018-D. 
constitutionality of provisions of Section 20 of Act forbidding exemption of lia<- 

bility by contract, receipt or other document, 2018-B. 
constitutionality of statute making initial carrier liable for loss, damage, or injury 

to property occurring on lines of connecting carriers, 2018-A. 
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' constitutionality of statute permitting recoupment by initial carrier against carrier 
responsible lor loss, damage, or injury to property transported, 
2018-C. 
state statutes regulating liability of connecting carriers on intrastate traffic, 
2018-E. 
tracts, 

See, "Constitutionality of Section 20 of Act" ; "Contracts of Shipment." 

tracts of Shipment, 

See, "Basis of Settlement"; "Bills of Lading"; "Express Receipts"; "Forms." 

at common law the carrier and shipper were permitted to fix by mutual agree- 
ment a bona fide value in computing loss of or damage to a 
shipment, 2001-C. 

binding effect of act of owner's agent in signing contract of shipment containing 
limited-liability provisons, 20pl-P. 

carrier not liable under an ultra vires contract, 2009-G. 

carrier receiving goods for interstate shipment is conclusively treated as having 
made a through contract of carriage from point of origin to 
point of destination, 2005-D. 

connecting carrier cannot modify the terms of the shipping contract, 2010-F. 

construction of a limited-liability provision in a contract governing an interstate 
shipment presents a Federal question, 2003-F. i 

contract exempting carrier from all liability for loss, or damage to property shipped, 
except by its fraud or negligence, 2001-B. 

contract exempting carrier from liability for negligence is against public policy 
and void, 2001-A. 

contract of initial ^carrier inures to the benefit of succeeding carriers, 2010-C. 

duty of initial carrier to issue a receipt or bill of lading covering a shipment in 
interstate commerce, or commerce to adjacent foreign countries, 
2005-A. 

effect of maximum amount of recovery stipulated in, 2016-O. 

Inclusion in shipping contract of an exemption-of-liability clause, void under Sec- 
tion 20 of Act, does not vitiate entire contract, 2016-M. 

initial carrier not exempted from liability by contract or other limitation, 2005-C. 

invalidity of special agreement in contravention of published tariff regulations 
limiting the carrier's liability to that of a warehouseman during 
free-time period for delivery, 2016-R. 

legal status of forms of carriers' bills of lading and contracts of shipment promul- 
gated in Consolidated Freight Classification, 2016-Z. 

liability of connecting carrier measured by original contract of shipment, 2010-B. 

liability of initial carrier for the full actual loss, damage, or injury to property 
transported, notwlthstaiiding any limitation of liability or the 
amount of recovery or representation or agreement as to value, 
2005-E. 

limited-liability contracts to adjust rates not forbidden by Section 20 of Act when 
authorized by Commission, 2003-H. , 

limited-liability provisions of contracts of shipment in violation of Section 20 of 
Act, unlawful and void, 2016-K. 

"Pomerene Bills of Lading Act,'* approved August 29, 1916, 2002-E/ 

prepaid rate does not control a valid liability provision in the contract, 2016-N. 

strictly construed with reference to the Interstate Commerce Act with reference 
to interstate transportation, 2016-J. 

terminal carrier is bound by contract of initial carrier, 2011-B. 

uniformity of operation in contracts for interstate transportation imposed by 
Interstate Commerce Act, 2016-1 

validity of a contract executed by a person sui juris, 2001-G. 

where but one rate carrying a- limited-liability provision, the contract is invalid, 
2013-J. 

tractual Obligations, 

See, "Bills of Lading"; "Contracts of Shipment"; "Limitation of Common Car- 
rier's Liability." 

ts and Disbursements in Suits, 

right of plaintiff- to recover costs and disbursements in suit against^ defendant 
carrier involving loss, damage, or injury to property in inter- 
state commerce, 2031-C. 
rts. 

See, "State Courts"; "United States Courts." 

enants, 

See, "Bills of Lading"; "Contracts of Shipment"; "Limitation of Common Car- 
rier's Liability"; "Limitation of Vessel Owner's Liability In 
Foreign Commerce." 
ninal Proceedings, 

See, "Penalties and Forfeitures." 

filing of fraudulent claims against carriers, 2021-A. 

misstatement by shipper of true value of property, 2021-B. 

3S-Petition, 

See, "Pleadings in Suits." 

mmins Amendments," 

first "Cummins Amendment," approved March 4, 1915, provisions of, 2002-B. 
second "Cummins Amendment," approved August 9, 1916, provisions of, 2002-C. 
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Custody, 

See, "Negligence." 

Damage to Property Transported, 

See, "Common Law Liability of Common Carriers"; "Initial Carrier's Liability"; 
"Limitation of Common Carrier's .Liability"; "Measure of 
Recovery;" 
Damages and Reparation, 

See, "Actions at Law"; "Appeal and Error"; "Burden of Proof"; "Civil Proceed- 
ings in the Courts," Chapter 47, post; "Claims between Ship- 
pers and Carriers"; "Evidence in Suits"; "Measure of Re- 
covery"; "Parties in Suits"; "Pleadings in Suits"; "Writ and 
Process." 
Declared or Released-Valuation Rates, 

authorized or required by Interstate Commerce Commission, 2013. 
applications to Commission for establishment of, 2013-D. 
carrier may not by contract change its obligation as a common carrier into 

that of a forwarder only, 2013-M. 
effect of declaration or agreement as to value, 2013-G. 
express rates dependent upon declared or released valuation, 2013-O. 
legality of released rates prior to the "Cummins Amendment" of August 9, 

1916, 2013-B. 
live stock rates dependent upon declared value, 2013-N. 
provisions of the statute, 2013-A. 
reasonableness of limited-liability provision in contract in absence of pub 

lished schedule of rates, 2013-K. 
right of carrier to rely upon statement of shipper or forwarder, 2013-1. 
' shipper charged with knowledge of existence of two rates, one based upon 
released valuation, 2013-F. 
tariff schedules containing declared or released-valuation rates must refer to 

the order of Commission authorizing same, 2013-E. 
unreasonableness of tariff provisions governing released or declared-valua- 
tion rates, 2013-L. 
where but one rate carrying a limited-liability provision, the contract is 

invalid, 2013-J. 
where shipper has choice of two rates, he is estopped from denying validity 
of limited-liability contract entered into in good faith by both 
• shipper and carrier, 2013-H. 

limited-liability contracts to adjust rates are not forbidden by Section 20 of the 
Act when authorized by Interstate Commerce Commission, 
2003-H. 
limited-liability provisions of Section 20 of Act inapplicable to property, other than 
ordinary live stock, where rates dependent upon declared valua- 
tion are authorized or required by the Commission, 2005-K. 
power of Commission to authorize or require, 2020-C. 
signature of shipper to released-valuation clause in bill of lading, 2016-U. 

Defendants, 

See, "Parties in Suits." 
Defenses, 

initial carrier in actions against it under Section 20 of Act, 2027-E. 
Definitions, 

See, "Terminology." 
Delay to Property Transported, 

See, "Common Law Liability of Common Carriers"; "Initial Carrier's Liability"; 
"Limitation of Common Carrier's Liability"; "Measure of Re- 
covery." 
liability for damages sustained by reason of delay, 2015. 

construction of State statute modeled on Interstate Commerce Act, 2015-H. 
liability of initial carrier for damages sustained by reason of delay, 2015. 

action for negligent delay of interstate shipment governed by Federal laws, 

2015-D. 
damages for mental suffering only, not recoverable, 2015-G. 
duty of carrier to transport with reasonable dispatch, 2015-A. 
instructions to jury in actions for damages account delay to interstate 

shipments, 2015-F. 
liability of carrier for unreasonable delay in the transportation of property, 

2015-B. 
liability of initial carrier for damages for loss of market caused by unreason- 
able delay in transportation, 2015-C. 
recovery of paid freight charges as a part of the damages caused by the 
delay in transportation, 2015-E. 
Section 20 of Act supersedes common law rule regarding liability of carrier for 
negligent delay in transportation of live stock, 2006-B. 

Delivering Carrier, 

See, "Terminal Carrier." 

Delivery, 

See, "Negligence"; "Terminal Carrier." 

Demurrer, 

See, "Pleadings in Suits." 
Depositum, 
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Diversion ol Traffic, 

initial carrier not liable where traffic is diverted by connecting carrier to a point 

beyond that shown in bill of lading and without consent of 

initial carrier, 2005-X. 
liability of initial carrier where connecting carrier diverts a shipment with its 

consent, 2005-W. 
liability of initial carrier where traffic is delivered wrongfully by connecting 

carrier, 2005-V. 
liability of rail carrier in case of diversion from rail to water route, 2005-1. 

Domestic Bills of Lading, 

See, "Bills of Lading"; "Contracts of Shipment"; "Export Bills of Lading." 
forms prescribed by Interstate Commerce Commission for use in interstate com- 
merce, 2016-W. 

Elements and Measure of Recovery, 
See, "Measure of Recovery." 

Elements of Damages, 

See, "Measure of Recovery." 

Equipment and Car Supply, 
See, "Ventilated Cars." 

Error Proceedings, 

See, "Appeal and Error." 

Estoppel, 

connecting carrier cannot be prevented by estoppel or otherwise from relying upon 
provision of bill of lading that suit must be brought within a 
specified time, 2019-N. 
where shipper has choice of two rates, he is estopped from denying validity of 
limited-liability contract entered into in good faith by both 
shipper and carrier, 2013-H. 

Evidence in Suits, 

agreement of carrier to reimburse shipper for loss, not discriminatory, 2028-D. 
conclusiveness of shipper's signed bill of lading, 2028-F. 
decision in a former suit, 2028-C. 

evidence of acts of connecting carriers in suit against initial carrier, 2028-A. 
presumption ot lawful conduct of carrier, 2028-G. 

rate schedules on file with Interstate Commerce Commission, admissibility of, 
2028-B. 

Evolution of Carrier's Liability, 

evolution of the provisions of Section 20 of the Act governing the initial- car- 
rier's liability and limitations of carrier's liability, 2002. 

summary of the evolution of the subject of common carriers' liability at common 
law, as administered in the United States Courts and as de- 
veloped by Federal statutes, 2004. 

Excepted Causes Exempting from Liability, 
See, "Exemption from Ljability." 
act of God, 2000-D. 

inherent vice of property transported, 2000-H. 
nature of the goods transported, 2000-H. 

necessity that excepted cause claimed as a defense by the carrier be the proxi- 
mate cause of the loss or injury complained of, 2000-1. 
public authority, 2000-G. 
public enemy, 2000-E. 

Exemption from Liability, 

See, "Common Law Liability of Common Carriers"; "Initial Carrier's Liability"; 
"Liipitation of Common Carrier's Liability." 

act of God, 2000-D. 

act or negligence of the shipper, 2000-F. 

bills of lading provisions limiting carriers from liability for negligence, 2016-DD. 

contract exempting carrier from all liability for loss or damage to property 
shipped, except by its fraud or negligence, 2001-B. 

contract exempting carrier from liability for negligence is against publife policy 
and void, 2001-A. 

damage to less-than-carload shipments of perishable traffic where tonnage is in- 
sufficient to justify maintenance of protective services, 2008-C. 

excepted cause claimed as a defense by the carrier must be the proximate cause 
of loss or injury complained of, 2000-1. 

inclusion In shipping contract of an exemption-of-liabllity clause, void under Sec- 
tion 20 of Act, does not vitiate entire contract, 2016-M. 

Inherent vice of the-:.goods transported, 2000-H. 

initial carrier exempt from liability for loss or damage resulting from act of 
God, the public enemy, or other vis major, 2005-Z. 

initial carrier not exempted from liability by contract or other limitation,. 2005-C. 

invalidity of provisions of shipping contract exempting carrier from negligence, 
2000-P. 

nature of the goods transported, 2000-H. 

negligence of the shipper, 2000-P. 

public authority, 2000-G. 

public enemy, 2000-E. 
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Exports Bills of Lading, 

See, "Domestic Bills of Lading"; "Forms." 

bill of lading covering export traffic to contain separate statement of charges 
for rail and water transportation, 2009-B. 

clauses in vessel owner's bills of lading relieving from liability for negligence, 
in loading,, delivery, etc., of foreign commerce, prohibited, 
2009-H. 

duty of ship owner to issue bill of lading stating nature and contents of shipment, 
2009-K. 

form prescribed by Interstate Commerce Commission for use in foreign com- 
merce, 2016-W. 

issuance of through bill of lading when space on vessel is reserved, 2009-A. 

issuance of through export bill of lading not arrangement for continuous car- 
riage or shipment, 2009-F. 
Export Traffic, 

See, "Export Bills of Lading"; "Foreign Commerce." 

duty of railroad to deliver export shipment to vessel, 2009-B. 

rail carrier not liable for export shipment after delivery to vessel under United 
States registry, 2009-C. 

Expositions, 

See, "Free and Reduced-Rate Transportation of Property." 

Express Classifications, 

See, "Classifications." 

Express Companies and Express Traffic, 
See, "Express Receipts." 
form of uniform express receipt prescribed by Interstate Commerce Commission 

for use in interstate and foreign commerce, 2016-X. 
liability of, as a forwarder, under the common law, 2000-K. 

Express Company Freight Tariffs or Rate Schedules, 
See, "Tariffs or Rate Schedules." 

Express Rates and Charges, 

express rates dependent upon declared or released valuation, 2013-O. 

< Express Receipts, 

form of uniform express receipt prescribed by Interstate Commerce Commission 
for use in interstate and foreign commerce, 2016-X. 

Express Traffic, 

See, "Express Company." 

Failure, 

See, "Negligence." 

Fairs, 

See, "Free and Reduced-Rate Transportation of Property." 

Fault, 

See, "Negligence." 

Federal Common Law, 

non-existence of, elucidation of question, 2000-A, note. 

Federal Control of Common Carriers, 

period of Federal control excluded in determining limitation of actions on claims 
between shippers and carriers, 2019-J. 

Federal Courts, 

See, "Federal Question"; "United States Courts." 

Federal Question, 

See, "Appeal and Error." 

construction of limited-liability provision iri a contract governing an interstate 
shipment presents a, 2003-F. 
Federal Power, 

exclusive under Section 20 of Act and supersedes all State regulation upon same 
subject, 2003-G. 

Federal Right, 

See, "Appeal and Error." 

Filing of Claims, 

See, "Claims between Shippers and Carriers." 

Fines, 

See, "Penalties and Forfeitures." 

"First Cummins Amendment," 

See, "Cummins Amendments." 

Foreign Commerce, 

See, "Adjacent Foreign Countries"; "Export Bills of Lading"; "Limitation of 
Vessel Owner's Liability in Foreign Commerce"; "Nonadjacent 
Foreign Countries." 

Foreign Countries, 

See, "Adjacent Foreign Countries"; "Nonadjacent Foreign Countries." 

Forfeitures, 

See, "Penalties and Forfeitures." 
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Forms, 

See, "Bills of Lading"; "Contracts of Shipment." 

conference form of uniform bills of lading prbposed by shipping and carrier in- 
terests to Interstate Commerce Commission, 2016-W. 

Domestic Bill of Lading prescribed by Commission, 2016-W. 

Export Bill of Lading prescribed by Commission, 2016-W. 

forms of bills of lading prescribed by Interstate Commerce Commission for use in 
Interstate and foreign commerce, 2016-W. 

legal status of forms of carriers' bills of lading and contracts of shipment promul- 
gated in Consolidated Freight Classification, 2016-Z. 

Uniform Express Receipt prescribed by Interstate Commerce Commission for use 
in interstate and foreign commerce, 2016-X. 

Uniform Live Stock Contract prescribed by Interstate Commerce Commission for 
use in interstate and foreign commerce, 2016-Y. 

Forwarder, 

carrier may not by contract change its obligation as a common carrier into that 

of a forwarder only, 2013-M. 
liability of express company as a forwarder under the common law, 2000-K. 

Frauds, 

contract exempting carrier from all liability for loss or damage to property 
shipped excepting by its fraud or negligence, 2001-B. 

Free and Reduced-Rate Transportation of Property, 

liability of carrier for loss of live stock transported to fair or exposition for 
exhibition thereat at full tariff rate, and returned by carrier 
free of charge, 2006-C. 
Freight Charges, 

See, "Classification"; "Freight Rates and Charges"; "Tariffs or Rate Schedules." 
liability of carrier to refund freight charges paid by shipper on shipment that is 
lost, damaged, or injured in transit, 2031-D. 
Freight Classifications, 

See, "Classifications." 

Freight Rates and Charges, 

See, "Declared or Released- Valuation Rates"; "Express Rates and Charges"; "Pre- 
payment of Freight Charges"; "Transportation Charges." 
bill of lading covering trafiic to contain separate ■ statement of charges for 
rail and water transportation, 2009-B. 
Freight Tariffs or Rate Schedules, 

See, "Passenger Tariffs or Fare Schedules"; "Tariffs or Rate Schedules." 

"Harter Act," 

See, "Limitation of Vessel Owner's Liability in Foreign Commerce." 
approved February 13, 1893, 2002-F. 

Increasing of Loss, 

duty of shipper or consignee to prevent, 2000-M. 

Inherent Vice of Property Transported, 

exemption of common carrier from liability for loss or injury to property caused 

by, 2000-H. 
vessel owner not liable for, 2009-J. 

Initial Carrier, 

See, "Initial Carrier's Liability"; "Parties in Suits." 
Initial Carrier's Liability, 

See, "Bills of Lading"; "Common Law Liability of Common Carriers"; "Contracts 
of Shipment"; "Jurisdiction of Commission under Section 20 
of Act"; "Limitation of Common Carrier's Liability"; "Measure 
of Recovery"; "Pre-existing Rights and Remedies"; "Receipts"; 
"Section 20 of Act." 

abrogates the common law rights of the initial carrier to limit its liability to its 
own line, 2003-D. 

acceptance of interstate traffic routed by shipper over a route not ordinarily used 
by the carrie^, 2005-KK. 

an action against initial carrier under Section 20 of Act is not one redressable 
under Section 9 of such statute, 2005-JJ. 

"Carmack Amendment," purpose of the, 2005-F. 

carrier receiving goods for interstate shipment is conclusively treated as having 
made a through contract of carriage from point of origin to 
point of destination, 2005-D. 

common-law liability of the initial carrier for through transportation, 2000-J. 

constitutionality of provisions of Section 20 of Act, governing, 2018. 

"Carmack Amendment" of Section 20 of Act covering initial carrier's lia- 
bility does not infringe the carrier's constitutional right to 
contract with connecting carrier for the through route, 2018-D. 
constitutionality of statute making Initial carrier liable for loss, damage, 
or injury to property occurring on the lines of connecting 
carriers, 2018-A. 
constitutionality of statute 'permitting recoupment by initial carrier against 
carrier responsible for loss, damage, or injury to property trans- 
ported, 2018-C. 
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diversion of traffic by connecting carrier to a point beyond that shown in bill of 

lading without consent of initial carrier, 2005-X. 
diversion of traffic wrongfully by connecting carrier, 2005-V. 
duty of-initial carrier to issue a receipt or bill of lading covering a shipment in 

interstate commerce or commerce to adjacent foreign countries, 

2005-A. 
evolution of provisions of Section 20 of the Interstate Commerce Act, 2002. 

effect of "Carmack Amendment," approved June 29, 1906, 2002-A. 
exemption from liability for loss or damage resulting from act of God, the public 

enemy, or other vis major, 2005-Z. 
failure of initial carrier to issue a receipt or hill of lading for goods shipped in 

interstate commerce does not exempt it from liability imposed 

by Section 20 of Act, 2016-B. 
initial carrier liable to the holder of the bill of lading for any loss, damage, or 

injury to the goods regardless on what portion of the route the 
' same occurred, 2005-B. 

initial carrier not exempted from liability by contract or other limitation, 2005-C. 
initial carrier of Interstate shipment not liable for damages sustained to property 

after same is reshipped under new bill of lading, 2005-11. 
initial carrier liable under Section 20 of Act, on an interstate shipment, regardless 

of character of connecting carrier, 2005-U. 
liability for damages sustained by reason of delay, 2015. 

action for negligent delay of interstate shipment governed by Federal laws, 

2015-D. 
construction of State statute modeled on Interstate C^ommerce Act, 2015-H. 
damages for mental suffering only, not recoverable, 2015-G. 
duty of carrier to transport property with reasonable dispatch, 2015-A. 
instructions to jury in actions for damages account delay to interstate 

shipments, 2015-P. 
liability of carrier for unreasonable delay in the transportation of prop- 
erty, 2015B. 
liability of initial carrier for damages for loss of market caused by un- 
reasonable delay in transportation, 2015-C. 
recovery of paid freight charges as a part of the damages caused by the 

delay in transportation, 2015-E. 
liability of initial carrier for the full actual loss, damage, or injury to property 

transported, notwithstanding any limitation of liability or the 

amount of recovery or representation or agreement as to value, 

2005-E. 
liability of Initial carrier for the issuance of a bill of lading without receiving 

goods covered thereby, 2005-R. 
liability of initial carrier where connecting carrier diverts a shipment with its 

consent, 2005-W. ' 

liability of initial carrier where delivering carrier gave no notice to shipper of 

refusal of shipment by consignee, and same is destroyed by 

fire, 2005-BB. 
liability provisions of Section 20 do not extend to traffic not yet delivered into 

possession of carrier for transportation, 2005-Q. 
nature and scope of liability imposed upon the initial carrier by the "Carmack 

Amendment," 2005-G. 
present status of Section 20 of Interstate Commerce Act, 2002-D. 
provisions of carrier's bill of lading in force at time of shipment govern in ab- 

sense of issuance of same to shipper, 2016-P. 
sale of goods by delivering carrier to satisfy accrued transportation charges, 

2005-Y. 
seizure of goods by military authority at instance of connecting carrier, 2005-EE. 
status of initial carrier's liability where goods are held in transit because of 

interrupted transportation, 2005-S. 
' status of initial carrier's liability where liability of connecting carrier has changed 

to that of warehouseman, 2005-AA. 
status of switching carrier performing service as agent for initial carrier, 2005-GG. 
stopping cars in transit to receive additional loading does not impair the shipper's 

right against the initial carrier under Section 20 of Act, 2005-T. 
through bill of lading on interstate shipment cannot be altered by issuance of a 

second bill of lading by connecting carrier, 2005-FF. 
water carrier, liability of initial 'carrier for loss, damage, or injury to property 

while the same is in the custody of a, 2005-1. 
when the liability of an initial carrier ceases, 2005-HH. 
wrongful delivery of interstate shipment by delivering carrier, 2005-CC. 

Injunction, 

shipper cannot sue a connecting carrier to restrain recovery of freight charges 
to enforce a set-off, 2010-G. 

Injury to Property Transported, 

See, "Common Law Liability of Common Carriers"; "Initial Carrier's Liability"; 
"Limitation of Common Carrier's Liability"; "Measure of Re- 
covery." 

Inspection of Property Transported, 

validity of tariff rules denying previlege of inspection to the consignee, 2017-E. 
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Instruction to Jury; 

in actions for damages account delay to interstate shipments, 2015-F. 

Insurance Benefits, 

Status of recovery under policy of insurance, 2000-O. 

Insurer of Property Transported, 

See, "Common Law Liability of Common Carriers"; "Initial Carrier's Liability"; 
"Limitation of Common Carrier's Liability." , 

common law liability of the carrier as an insurer was not changed by the "Car- 
mack Amendment," 2003-C. 

liability of common carrier as, 2000-B. 

liability of terminal carrier as an insurer, 2011-A. 

Interest, 

right of shipper to recover interest on claims involving loss, damage, or injury 
to property transported in interstate commerce, 2031-3. 

Intermediate Carrier, 

See, "Connecting Carrier." 
liability of, at common law, 2000-L. 

Interrupted Transportation, 

See, "Stopping Property in Transit." \ 

status of initial carrier's liability where goods are held ■ In transit because of, 
2005-S. 

Interstate Commerce, 

duty of initial carrier to issue a receipt or bill of lading covering a shipment in, 
2005-A. 

Interstate Commerce Act, 

See, "Amendments to Act"; "Section 20 of Act." 

contracts for interstate transportation to be strictly construed with reference to 

the, 2016-J. 
uniformity of operation in contracts for interstate transportation imposed by, 

2016-1. 

Interstate Commerce Commission, . 

See, "Declared or Released-Valuation Rates"; "Jurisdiction of Commission under 
Section 20 of Act." 

forms of Uniform Bills of Lading prescribed by Commission for use in interstate 
and foreign commerce, 2016-W. 

form of Uniform Express Receipt prescribed by the Commission for use in inter- 
state and foreign commerce, 2016-X. 

form of Uniform Live Stock Contract prescribed by Commission for use in inter- 
state and foreign commerce, 2016-T. 

limited-liability contracts to adjust rates not forbidden by Section 20 of Act when 
authorized by Commission, 2003-H. 

protection of limited liability for water carriers in rule to be prescribed by Inter- 
. state Commerce Commission, 2009-D. 

tariffs containing released-valUation rates to show order of, 2017-C. 

Intrastate Commerce, 

constitutionality of State statutes regulating liability of connecting carriers on 

intrastate traffic, 2018-B. 
prohibitions of Section 20 of Act governing limited-liability clauses in bills of 

lading, not applicable to, 2016-L. 

Intrastate Traffic, 

See, "Intrastate Commerce." 

Invoice Value, 

See, "Measure of Recovery." 

Judicial Notice, • 

courts will take judicial notice of existence of Section 20 of Interstate Commerce 
Act, 2023-C. 

Jurisdiction of Commission, 

administrative power of Commission over stipulations in carriers' bills of lading 

affecting liability, 2020-B. 
actions for damages sounding in tort not cognizable by Commission, 2020-A. 
no jurisdiction over actions for damages sounding in tort, 2020-A. 
power of Commission to authorize or require rates dependent upon declared or 

released, valuation, 2020-C. 

Jury, 

See, "Instructions to Jury." 

"Lawful Holder," 

meaning of the term relating to bills of lading, 2005-LL. 

Liabilities of Carriers Inter Sese, 

See, "Rights and Liabilities of Carriers Inter Sese." 

Liability of Common Carriers,- 

See, "Common-Law Liability of Common Carriers"; "Initial Carrier's Liability"; 

"Limitation of Common Carrier's Liability." 
measure of the rights and liabilities of parties to an interstate shipment, 2003-1. 
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Limitation ot Actions, 

See, "Claims between Shippers and Carriers." 

connecting carrier cannot be prevented by estoppel or otherwise from relying 

upon bill o£ lading provisions that suit must be brought within 

specified time, 2019-N. 
period o£ Federal control excluded in determining, 2019-J. 
two years, limitation for institution of suits for recovery of damages, 2019-1. 

Limited-Liability Clauses, 

See, "Contracts of Shipment"; "Common-Law Liability of Common Carriers"; 
"Limitation of Common Carrier's Liability." 

Limitation of Common Carriei;'s Liability, 

See, "Bills of Lading"; "Common-law Liability ot Common Carriers"; Contracts 
of Shipment"; "Declared or Released-Valuation Rates"; "Initial 
Carrier's Liability"; "Jurisdiction of Commission under Section 
20 of Act"; "Limitation of Vessel Owner's Liability in Foreign 
Commerce"; "Measure of Recovery"; "Pre-existing Rights and 
Remedies"; "Receipts"; "Section 20 of Act." 
abrogates the common-law rights of the initial carrier to limit its liability to its 

own line, 2003-D. 
adjacent foreign countries, limited-liability provisions of Section 20 applicable to 
property received for transportation from United States to, 
2005-N. 
analysis by Interstate Commerce Commission of limited-liability provisions of 
uniform bills of lading proposed by carrier and shipping inter- 
ests, 2016-W. 
application of limited-liability provisions of a bill of lading in a case not gov- 
erned by Section 20 of Act, 2016-Q. 
baggage, limited-liability provisions of Section 20 of Act not applicable to the 

, carriage of, 2005-J. 

cable companies in the transmission of messages, 2034. 
"Carmack Amendment," purpose of, 2005-F. 

Consolidated Freight Classification, legal status of forms of carriers' bills of lad- 
ing and contracts of shipment promulgated in, 2016-Z. 
constitutionality of provisions of Section 20 of Act governing limitation of car- 
rier's liability for loss, damage, or injury to property trans- 
ported in interstate or foreign commerce, 2018. 
"Carmack Amendment" of Section 20 of Act covering initial carrier's lia- 
bility does not infringe the carrier's constitutional right to con- 
tract with connecting carrier for the through route, 2018-D. 
constitutionality of provisions of Section 20 of Act forbidding exemption 

of liability by contract, receipt, or other document, 2018-B. 
constitutionality of State statutes regulating liability or connecting car- 
riers on intrastate tra£Sc, 2018-E. 
constitutionality of statute making initial carrier liable for loss, damage, 
or injury to property occurring on lines of connecting carriers, 
2018-A. 
constitutionality of statute permitting recoupment by initial carrier against 
carrier responsible for loss, damage, or injury to property 
transported, 2018-C. 
evolution of provisions of Section 20 of the Interstate Commerce Act, 2002. 

effect of "Carmack Amendment," approved June 29, 1906, 2002-A. 
first "Cummins Amendment," approved March 4, 1915, provisions of, 2002-B. 
"Harter Act," approved February 13, 1893, 2002-F. 

initial carrier not exempted from liability by contract or other limitation, 2005-C. 
Invalidity of special agreement in contravention of published tariff regulations 
limiting the carrier's liability to that of a warehouseman 
during free-time period for delivery, 2016-R. 
liability of initial carrier for the full actual loss, damage, or injury to property 
transported, notwithstanding any limitation of liability or . 
the amount of recovery or representation or agreement as to 
value, 2005-E. 
liability provisions of Section 20 of the Act do not extend to traific not yet 
(Jellvered into possession of carrier for transportation, 2005-Q. 
limitation of common-carrier's liability at common law for loss, damage, or injury 
to property transported in interstate commerce, 2001. 
at common law the carrier and shipper were permitted to fix by mutual 
agreement a bona fide value in computing loss of or damage 
to a shipment, 2001-C. 
authority of law, limitation of liability for loss of goods caused by, 2001-E. 
binding effect of act of owner's agent in signing contract of shipment con- 
taining limited-liability provisions, 2001-F. 
carrier may not by valuation agreement with shipper, limit its liability for 
loss or damage by negligence to less than real value, unless 
shipper is given choice of rates based on valuation, 2001-D. 
contract exempting carrier from liability for negligence against public 

policy and void, 2001-A. 
contract' exempting carrier from all liability for loss or damage to prop- 
erty shipped, except by its fraud or negligence, 2001-B. 
limited-liability provisions in bill of lading of steamship company, 2001-H. 
validity of a contract executed by a person sui juris, 2001-G. 
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limited-liability contracts to adjust rates not forbidden by Section 20 of Act 

when authorized by Commission, 2003-H. 
limited-liability provisions of Section 20 "inapplicable to live stock, other than 

"ordinary live stock," 2005-L. 

limited-liability provisions of Section 20 of Act inapplicable to property, other 

than ordinary live stock, where rates dependent upon declared 

valuation are authorized or required by the Commission, 

2005-K. 

measure of the rights and liabilities of parties to an interstate shipment, 2003-1. 

nonadjacent foreign countries, liability provisions of Section 20 of Act do not 

apply to commerce between United States and, 2005-O. 
"Pomerene Bills of Lading Act," approved August 29, 1916, 2002-E. 
present status of Section 20 of Interstate Commerce Act, 2002-D. 
provisions of Section 20 of Act governing transportation of live stock, 2006. 
general application of limited-liability provisions to live stock, 2006-A. 
liability of carrier for loss of live stock transported to fair or exposition 
for exhibition thereat at full tariff rate, and returned by car- 
rier free of charge, 2006-C. 
Section 20 of Act superseded common-law rule regarding liability of car- 
rier for negligent delay in transportation of live stock, 2006-B. 
provisions of Section 20 of Act not applicable to carriage of baggage, 2007. 

baggage carried on passenger trains or boats not governed by limited- 
liability provisions of Act, 2007-A. 
effect of baggage-liability provisions of published tariff, 2007-C. 
limitation of liability on baggage must be shown in published tariffs filed 

with Commission, 2007-B. 
measure of rights and liabilities of passenger and carrier in the case of 

loss of baggage in interstate transportation, 2007-E. 
passenger is bound by tariff provisions limiting carrier's liability for loss 

or damage to baggage in interstate transportation, 2007-F. 
receipt of carrier for baggage of passenger, 2007-D. 
radiotelegraph companies in the transmission of messages, 2034. 
rail carrier not liable for export shipment after delivery to vessel under United 

States registry, 2009-C. 
replacement value of property destroyed in transit as measure of recovery, 2014-F. 
second "Cummins Amendment," approved August 9, 1916, provisions of, 2002-C. 
status of the common-law liability of the common carrier under Section 20 of the 
Act, 2003. 
liability imposed by "Carmack Amendment" to Section 20 of Act is liability 
imposed by common law, 2003-B. 
statute not applicable to foreign- commerce to countries not adjacent where the 

inland rail movement is wholly within one State, 2005-P. 
telegraph companies in the transmission of messages, 2034. 
telephone companies in the transmission of messages, 2034. 
traffic destined to or taken from a non-agency station, 2016-GG. 
transportation of perishable traffic, 2008. 

exemption of carrier from damage to less-than-carload shipments of perish- 
able traffic where tonnage is insufficient to justify maintenance 
of protective services, 2008-C. 
invalidity of tariff provision seeking to limit carrier's liability on perish- 
able traffic transported in ventilated cars which have been 
improvised from other equipment, 2008-D. 
relative liability of carrier for loss or damage to perishable traffic moving 
under "carrier's protective service," and "shipper's protective 
servce," 2008-A. 
validity of limited-liability provisions in classifications and tariffs or rate sched- 
ules, 2017. 
effect of failure to post tariff on validity of limited-liability provisions, 

2017-D. 
validity of tariff rules denying privilege of inspection to the consignee, 

2017-E. 
limited-liability provisions of carriers' Consolidated Freight Classification, 

2017-F. 
provisions in violation of Section 20 of Act, unlawful and void, 2017-A. 
rules of carrier, unauthorized by Its tariffs, whereunder shipments are re- 
fused unless declared value thereof, is marked by shipper, is 
unlawful, 2017-J. 
tariffs containing rates dependent upon declared value may be authorized 

or required by Interstate Commerce pommisslon, 2017-B. 
tariffs containing released- valuation rates to show order of Interstate Com- 
merce Commission, 2017-C. 
validity of limited-liability provisions in receipts, bills of lading, and con- 
tracts of shipment in interstate or foreign commerce, 2016. 
accident or delays from unavoidable causes, 2016-CC. 
act of God, or other vis major, 2016-BB. 
administrative power of Interstate Commerce Commission over stipulations 

in carriers' bills of lading affecting liability, 2016-V. 
appliciaion of limited-liability provisions of bill of lading in a case not 

governed by Section 20 of Act, 2016-Q. 
bill of lading governs through transportation, 2016-C. 
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contracts for interstate transportation strictly construed with reference to 

Interstate Commerce Act, 2016-J. 
effect of maximum amount of recovery stipulated in contracts of shipment, 

2016-O. 
exemption-of-liabllity clause, void under Section 20 of Act, does not vitiate 

entire contract, 2016-M. 
export hills of lading to contain separate statement of charges for rail and 

water transportation, 2016-P. 
failure of initial carrier to Issue a receipt or bill of lading does not exempt 

it from liability imposed by Section 20 of Act, 2016-B. 
forms of Uniform Bills of Lading prescribed by Interstate Commerce Com- 
mission for use in interstate and foreign commerce, 2016-W. 
form of Uniform Express Receipt prescribed by Interstate Commerce Com- 

' mission for use in interstate and foreign commerce, 2016-X. 
form of Uniform Live Stock Contract prescribed by Interstate Commerce 

Commission for use in interstate and foreign commerce, 2016-Y. 
functions of bills of lading, 2016-B. 
Interstate Commerce Act imposes uniformity of operation in contract for 

interstate transportation, 2016-1. 
invalidity of special agreement in (pontravention of proposed tariff regula- 
tion limiting carrier's liability to that of warehouseman durlag 

free-time period for delivery, 2016-R. 
legal status of forms of carriers' bills of lading and contracts of shipment 

promulgated in Consolidated Freight Classification, 2016-Z. 
limited-liability provisions of contracts of shipment in violation of Section 

20 of Act, unlawful and void, 2016-K. 
loss of goods while in carrier's warehouse at intermediate point, 2016-S. 
misstatement by shipper of value of property transported, 2016-T. 
nature of bill of lading, 2016-B. 

prepaid rate does not control a valid liability provision in contract, 2016-N. 
prohibitions of Section 20 of Act governing limited-liability clauses in bills 

of lading, not applicable to intrastate traffic, 2016-L. 
provisions limiting and exempting carriers from liability for negligence, 

2016-DD. 
provisions of bill of lading available to all carriers in through route, 

2016-D. 
provisions of carrier's bill of lading in force at time of shipment govern 
' in absence of issuance of same to shipper, 2016-F. 

provisions relating to receipt and delivery of property from and to private 

and other sidings, 2016-H. 
provisions requiring surrender of document before delivery of shipment, 

2016-G. 
receiving carrier required to issue a receipt or bill of lading, 2016-A. 
"shipper's weight, load, and count" provision, endorsed on bill of lading, 

2016-AA. 
signature of shipper to released-valuation clause in bill of lading, 2016-U. 

Limitation of Vessel Owner's Liability in Foreign Commerce. 

bill of lading covering export traffic to contain seperate statement of charges for 
rail and water transportation, 2009-B. , 

carrier not liable under an ultra vires contract, 2009-G. 

clauses in vessel owner's bills of lading relieving from liability for negligence In 
loading, delivering, etc., of foreign commerce, prohibited, 
2009-H. 

covenants in vessel's shipping documents avoiding exercise of due diligence in 
equipping vessel, prohibited, 2009-1. 

duty of railroad to deliver export shipment to vessel, 2009-B. 

duty of ship owner to issue bill of lading stating nature and contents of ship- 
ment, 2009-K. 

existing laws not repealed, 2009-M. 

"Harter Act," approved February 13, 1893, 2002-F. 

issuance -of through bill of lading when space on vessel is reserved, 2009-A. 

issuance of through export bill of lading not arrangement for continuous carriage 
or shipment, 2009-F. 

live stock, certain section of "Harter Act" Inapplicable to transportation of, 
2009-N. 

penalty for violation of provisions of "Harter Act," 2009-L. 

protection of limited liability for water carriers in rule to be prescribed by Inter- 
state Commerce Commission, 2009-D. 

rail carrier not liable for export shipment after delivery to vessel under United 
States registry, 2009-C. 

vessel owner not liable for perils of the sea, act of God, public enemy, or in- 
herent vice or nature of the goods, 2009-J. 

Live Stock, 

certain sections of "Harter Act" inapplicable to transportation of, 2009-N. 
form of Uniform Live Stock Contract prescribed by Interstate Commerce Com- 
mission for use in interstate and foreign commerce, 2016-Y. 
limited-liability provisions of Section 20 governing, 2006. 

general application of limited-liability provisions to live stock, 2006-A. 
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liability of carrier for loss of live stock transported to fair or exposition 
for exhibition thereat at full tariff rate and returned by car- 
rier free of charge, 2006-C. 
Section 20 of Act supersedes common-law rule regarding liability of car- 
rier for negligent delay in transportation of live stock, 2006-B. 
limited-liability provisions of Section 20 inapplicable to live stock, other than 

"ordinary live stock," 2005-Li. 
live stock rates dependent upon declared value, 201.3-N. 

Loading, i 

See, "Negligence." 

Locatio-Conductio, 

classification of bailment, 2000-Q, note. 

locatio custodiae, defined, 2000-Q, note. 
, locatio operis faciendi, defined, 2000-Q, note. 

locatio operis mercium vehendarum, defined, 2000-Q, note, 
locatio rei, defined, 2000-Q, note. 

Locatio Custodiae, 

classification of bailment, 2000-Q, note. 

Locatio Operis Faciendi, 

classification of bailment, 2000-Q, note. 

Locatio Operis Mercium Vehendarum, 

classification of bailment, 2000-Q, note. 

Locatio Rel, 

classification of bailment, 2000-Q, note. 

Loss of Property Transported, 

See, "Common-Law Liability of Common Carriers"; "Initial Carrier's Liability"; 
"Limitation of Common Carrier's Liability"; "Measure of Re- 
covery." 
Luggage, 

See, "Baggage." 

Mandatum, 

classification of bailment, 2000-Q, note. 

Market Price, 

See, "Measure of Recovery." 

Marking of Packages, 

rules of carrier, unauthorized by its tariffs, whereunder shipments are refused 
unless declared value thereof is marked on package by shipper, 
unlawful, 2017-J. 
Measure of Damages, 

See, "Measure of Recovery." 
Measure of Recovery, 

See, "Claims between Shippers and Carriers"; "Damages and Reparation." 

allowance of attorneys' fees is unauthorized in suits under Section 20 of Act, 
2031-K 

at common law the carrier and shipper were permitted to fix by mutual agree- 
ment a bona fide value in computing loss of or damage to a 
shipment, 2000-C. 

carrier may not by valuation agreement with shipper, limit its liability for loss 
or damage by negligence to less than real value, unless shipper 
is given choice of rates based on valuation, 2001-D. 

effect of maximum amount of recovery stipulated in contract of shipment, 
2016-O. 

"lawful holder" of bill of lading, meaning of term, 2005-LL. 

liability of carrier to refund freight cjiarges paid by shipper on shipment that 
is lost, damaged, or injured in transit, 2031-D. 

liability of initial carrier for full actual loss, damage, or injury to property trans- 
ported, notwithstanding any limitation of liability, or limita- 
tion of amount of recovery, or representation or agreement as 
to value, 2014. 
effect of stipulation in bill of lading that amount of loss or damage shall 
be computed on basis of value of property at time and place 
of shiument, where prevailing market price at destination is 
lower, 2014-C. 
invalidity of contract provision that in case of loss of goods the liability 
of the carrier shall be computed on the value of the property 
at time and place of shipment, 2014-B. 
provisions of the statute, 2014-A. 

recovery of paid freight charges as a part of the damages caused by the delay 
in transportation, 2015-E. 

replacement value of property destroyed in transit as measure of recovery, 2014-F. 

resumfi of shipper's measure of recovery for loss, damage, or injury to property 
transported in interstate commerce, 2031-A. 

right of plaintiff to recover costs and disbursements in suit against defendant 
carrier involving loss, damage, or injury to property in inter- 
state commerce, 2031-C. 

right of shipper to recover interest on claims involving loss, damage, or injury 
to property transported in interstate commerce, 2631-8. 
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Mental Suffering, 

damages for mental suffering account delay in delivery of Interstate shipment, 

not recoverable, 2015-G. 
damages for mental suffering only, not recoverable from carrier on account of 

delay in delivery of interstate shipment, 2000-N. 

Mexico, 

See, "Adjacent Foreign "Countries." 
Military Authority, 

liability of initial carrier for seizure of goods by military authority at Instance 
of connecting carrier, 2005-EE. 
Misdelivery, 

See, "Wrongful Delivery." 

Nature of the Goods Transported, 

exemption of common carrier from liability for loss or injury to property 

caused by, 2000-H. 
vessel owner not liable for, 2009-J. 

Negligence, 

See, "Bailments." 

clauses in vessel owlier's bills of lading relieving from liability for negligence 
in loading, delivery, etc. of foreign commerce prohibited, 
2009-H. ' 

contract exempting carrier from all liability for loss or damage to property 

shipped excepting by its fraud or negligence, 2001-B. 
contract exempting a carrier from liability for negligence is against public policy 

and void, 2001-A. 
degrees of in bailment, '2000-Q, note, 
gross, defined, 2000-Q, note, 
ordinary, defined, 2000-Q, note, 
slight, defined, 2000-Q, note, 
invalidity of provisions of shipping contract exempting carrier from, 2000-P. 
proof of delivery of an interstate shipment to the initial carrier and failure to 
deliver the same to the consignee raises a presumption of 
negligence, 2029-C. 
provisions of bills of lading limiting and exempting carriers from liability for, 
2016-DD. 

Negligence of the Shipper, 

See, "Act or Negligence of the Shipper." 

Negligent Delay, 

See,, "Delay." 

Nonadjacent Foreign Countries, 

liability provisions of Section 20 of Act do not apply to commerce between 

United States and, 2005-O. 
statute not applicable to foreign commerce to countries not adjacent where the 

inland rail movement Is wholly within one State, 2005-P. 

Non-Agency Station, 

limitation of liability of carrier on traffic destined to or taken from, 2016-GG. 

Notice, 

See, "Notice of Refusal of Shipment." 

shipper charged with knowledge of existence of two rates, one based upon 
released valuation, 2013-F. 
Notice of Claim, 

See, "Claims between Shippers and Carriers." 

Notice of Refusal of Shipment, 

liability of initial carrier where delivering carrier gave no notice to shipper of 
refusal of shipment by consignee, and same is destroyed by 
fire, 2005-BB. 

Orders of Commission, 

tariffs containing released- valuation rates to show order of Commission, 2017-C. 
tariff schedules containing declared or released-valuatlon rates must refer to 
order of the Commission authorizing same, 2013-E. 

Ordinary Live Stock, 

See, "Live Stock." 

Parties in Suits, 

suits under Section 20 of Act, 2026. 

joining connecting carriers in suit as co-defendants does not relieve initial 

carrier, 2026-C. 
right of consignors, as holders of order bill of lading, to sue for dam- 
ages under Section 20 of Act, 2026-D. 
right of shipper to proceed against the negligent connecting carrier, 
2026-B. 

Passengers, 

See, "Baggage." 

liability pravisions of Section 20 of Act inapplicable to transportation of persons, 
2035. 
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Passenger Service, 

See, "Baggage"; "Passenger Baggage or Pare Schedules." 
receipt of carrier for baggage of passenger, 2007-D. 

Passenger Tariffs or Fare Schedules, 

effect of baggage-liability provisions of published tariff, 2007-C. 

limitation of liability on baggage must be shown, in published tariffs filed with 

Commission, 2007-B. 
passenger bound by tariff provisions limiting carrier's liability for loss or dam- 
age to baggage in interstate transportation, 2007-F. 

Payment for Transportation, 

See, "Freight Rates and Charges"; "Transportation Charges"; "Prepayment of 
Freight Charges." 

Penalties and Forfeitures, 

See, "Criminal Proceedings." 

penalty for violation of provisions of "Harter Act," 2009-Li, 

Perils of the Sea, 

vessel owner not liable for, 2009-J. 

Perishable Traffic, , ' 

limitation of common carrier's liability in transportation of, 2008. 

exemption of carrier from damage to less-than-carload shipments of 
perishable traffic where tonnage is insufficient to justify main- 
tenance of protective services, 2008-C. 

invalidity of tariff provisions seeking to limit carrier's liability on perish- 
able traffic transported in ventilated cars which have been 
improvised from other equipment, 2008-D. 

relative liability of carrier for loss or damage to perishable traffic moving 
under "carrier's protective service," and "shipper's pro- 
tective service," 2008-A. 

Persons, 

liability provisions of Section 20 of Act inapplicable to transportation of per- 
sons, 2035. 

Phrases, 

See, "Terminology." 

Pignus, 

classification of bailment, 2000-Q, note. 

Plaintiffs, 

See, "Parties In Suits." 

Plea, 

See, "Pleadings in Suits." 

Pleadings in Suits, 

defense of initial carrier in actions against it under Section 20 of Act, 2027-E. 

effect of failure of plaintiff to join connecting carriers as co-defendants, 2027-B. 

effect of surrender of bill of lading on right of shipper to sue, 2027-C. 

plea by initial carrier that it transported the goods with reasonable diligence 
is bad on demurrer, 2027-A 

right of initial carrier to file cross-petition against responsible- connecting car- 
rier, 2027-D. 

Policy of Insurance, 

See, "Insurance Benefits." 

"Pomerene Bills of Lading Act," 

approved August 29, 1916, 2002-E. 

Posting of Tariffs or Rate Schedules, 

effect of failure to post tariff on validity of limited-liability provisions, 2017-D. 

Pre-exisJ;ing Rights and Remedies, 

rights existing under law at time of passage of initial-carrier's-liability clause, 
preserved, 2022. 
effect of the proviso, 2022-B. 
"existing law," meaning of phrase, 2022-C. 
provisions of the statute, 2022-A. 
right of carrier to sell unclaimed goods for accrued charges not affected 

by Section 20 of Act, 2022-E. 
Section 20 of Act not retroactive, 2022-D. ' 

Prepayment of Freight Charges, 
See, "Non-Agency Station." 

liability of carrier to refund prepaid freight charges, 2005-DD. 
prepaid rate does not control a valid liability provision in the contract, 2016-N 
recovery of paid freight charges as a part of the damages caused by the delay 
in transportation, 2015-B. 

Prepay Points, 

See, "Non-Agency Station." 

Process, 

See. "Writ and Process." 
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Proximate Cause, 

See, "Excepted Causes Exempting from Liability." 

necessity that 'excepted cause claimed as a defense by tbe carrier be the proxi- 
mate cause of the loss or injury complained pf, 2000-1. 

Public Auction, 

See, "Sale of Goods." 

Public Authority, 

See, "Authority of Law"; "Military Authority." 

exemption of common carrier from liability for loss or damage to property 
caused by, 2000-G. 
Public Enemy, > 

See, "Exemption from Liability." 

exemption of common carrier from loss or damage to property caused by, 
2000-E. 

initial carrier exempt from liability for loss or damage resulting from, 2005-Z. 

vessel owner not liable for, 2009-J. 

Radiotelegraph Companies, 

limitation of liability in the transmission of messages, 2034. 
Rate Schedules, 

See, "Tariffs or Rate Schedules." 

Reasonable Dispatch, 
See, "Delay." 

Receipts, 

See, "Bills of Lading"; "Contracts of Shipment"; "Express Receipts"; "Forms." 

baggage of passenger, 2007-D. 

duty of initial carrier to issue a receipt or bill of lading covering a shipment In 
interstate commerce, or commerce to adjacent foreign 
countries, 2005-A. 

failure of initial carrier to issue a receipt or bill of lading for goods shipped in 
interstate commerce does not exempt it from liability im- 
posed by Section 20 of Act, 2016-E. 

receiving carrier required to issue a receipt covering a shipment in interstate 
or foreign commerce, 2016-A. 

Reconsighment of Property, 

See, "Reshipment of Property." 
Recoveries, 

See, "Penalties and Forfeitures." 

Recoupment between Carriers, 

See, "Rights and Liabilities of Carriers Inter Sese." 

Released Rates, 

See, "Declared or Released-Valuation Rates." 

Released-Valuation Clause, 

signature of shipper to clause in bill of lading, 2016-U. 

Released-Valuation Rates, 

See, "Declared or Released-Valuation Rates." 

Removal of Causes, 

from State courts to United States Courts, 2023-B.. 

Reparation, 

See, "Damages and Reparation"; "Measure of Recovery." 

Replacement Value, 

of property destroyed in transit as measure of recovery, 2014-F. 

Reservation of Vessel Space, 

issuance of through bill of lading when space on vessel is reserved, 2009-A. 

Reshipment of Property, 

initial carrier of interstate shipment not liable for damages sustained to property 
after same is reshipped under new bill of lading, 2005-11. 

Restraining Ord^r, 

See, "Injunction." 

Retroactive Efficacy, 

See, "Pre-existing Rights and Remedies." 

Rights and Liabilities Inter Sese, 

connecting carriers entitled to all benefits under a shipper's contract with the 

initial carrier, 2033-1. 
constitutionality of statute permitting recoupment by initial carrier against 

carrier responsible for loss, damage, or injury to property 

transported, 2018-C. 
dismissal of suit against connecting carrier, as a co-defendant, does not affect 

liability of initial carrier, 2033-D. 
initial carrier cannot be denied its right of recoupment against responsible carrier 

by reason of an indemnity agreement with shipper, 2033-F. 
Initial carrier can only recover from connecting carrier upon proof of its liability, 

2033-E. 
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liability of initial carrier under bill of lading cannot be amplified by act of oon- 

, necting carrier, 2033-G. 
purpose of statute making initial carrier liable, 2033-B. 
recourse of initial carrier upon carrier responsible for loss, damage, or injury 

to property, 2033-A. 
responsibility of each carrier limited to the damage caused by it, 2033-H. 
Rights of Shippers, 

measure of the rights and liabilities of parties to an interstate shipment, 2033-1. 
Routes and Routing, 

initial carrier's liability not affected by the acceptance of interstate traflBc routed 
by shipper over a route not ordinarily used by carrier, -2005-KK. 

Sale of Goods, 

initial carrier not liable for goods sold by delivering carrier to satisfy transporta- 
tion charges, 2005-Y. 
Sea, 

See, "Perils of the Sea." 

"Second Cummins Amendment," 

See, "Cummins Amendments." 
Section 9 of Act, 

an action against initial carrier under Section 20 of Act is not one redressable 
under Section O of such statute, 2005-JJ. 

Section 20 of Act, 

See, "Carmack Amendment"; "Constitutionality of Section 20 of Act"; "Cummins 

Amendments"; "Initial Carrier's Liability"; "Limitation of 

Common Carrier's Liability"; "Pre-existing Rights and Rem- 
edies." 
adjacent foreign countries, limited-liability provisions of Section 20 applicable to 

property received for transportation from United States to, 

2005-N. 
"any remedy or right of action which he has under the existing law," meaning 

of phrase, 2003-E. 
courts will take judicial notice of existence of, 2023-C. 
Federal power under Section 20 of Act is exclusive and supersedes all State 

regulation upon same subject, 2003-G. 
initial carrier liable under Section 20 of Act, on an interstate shipment, regardless 

of character of connecting carrier, 2005-U. 
liability provisions do not apply to commerce between United States and nonad- 

jacent foreign countries, 2005-O. 
liability provisions do not extend to traffic not yet delivered into possession of 

carrier for transportation, 2005-Q. 
limited-liability contracts to adjust rates not forbidden by Section 20 of Act 

when authorized by Commission, 2003-H. 
limited-liability provisions not applicable to the carriage of baggage, 2005-J. 
limited-liability provisions of contracts of shipment in volaton of, unlawful and 

void, 2016-K. 
limited-liability provisions of Section 20 inapplicable to live stock, other than 

"ordinary live stock," 2005-L. 
limited-liability provisions of Section 20 of Act inapplicable to property, other than 

ordiiiary live stock, where rates dependent upon declared 

valuation are authorized or required by the Commission, 2005-K. 
measure of the rights and liabilities of parties to an interstate shipment, 2003-1. 
not applicable to traffic from points in an adjacent foreign country to points 

in the United States, 2005-MM. 
prohibitions governing limited-liability clauses in bills of lading, not applicable 

to intrastate commerce, 2016-L. 
status of common-law liability of common carrier under Section 20 of Act, 2003. 
"any remedy or right of action which he has under the existing law," 

meaning of phrase, 2003-E. 
"Carmack Amendment" abrogates the common-law rights of the initial 

carrier to limit its liability to its own line, 2003-D. 
common-law liability of the carrier as an insurer was not changed by the 

"Carmack Amendment," 2003-C. 
liability imposed by "Carmack Amendment" to Section 20 of Act is liability 

Imposed by common law, 2003-B. 
prior to enactment of "Carmack Amendment," June 29, 1906, the rights 

and liabilities of shippers and carriers governed by State 

law, 2003-A. 
statute not applicable to foreign commerce to countries not adjacent where the 

inland rail movement Is wholly within one State, 2005-P. 

Seizure of Goods, 

liability of initial carrier for seizure of goods by military authority at Instance - 
of connecting carrier, 2005-EE. 

Set-OfC, 

shipper cannot sue a connecting carrier to restrain recovery of freight charges 
to enforce a set-off, 2010-G. 



21 LIMITATION OF COMMON carrier's LIABILITY [Chap. 20, Index 

Shipper's Protective Service, 

See, "Perishable Traffic." 

"Shipper's Weight, Load, and Count," 

provision endorsed on bills of lading, 2016-AA. 

Signature of Shipper, 

released-valuation clause in bill of lading, 2016-U. 

§tate Courts, 

See, "Appeal and Error." 

error involving decision of State court on non-Federal ground, 2032-G. 

error to State courts involving rights asserted under Federal statutes, 2032-A. 

jurisdiction over actions under Section 20 of Act, 2023-A. 

removal of causes under Section 20 of Act to United States Courts, 2023-B. 

State Regulation, 

Federal power under Section 20 of Act is e'xclusive and supersedes all State 
regulation upon same subject, 2003-G. 
State Statutes, 

constitutionality of State statutes regulating liability of connecting carriers on 

intrastate traffic, 2018-E. 
construction of State statutes modeled on Interstate Commerce Act, 2015-H. 

Statutory Liability of Common Carriers, 

See "Initial Carriers Liability"; "Limitation of Common Carrier's Liability"; 
"Section 20 of Act." 
Steamship Companies, 

See,' "Water Carriers." 

limited-liability provisions in bill of lading of, 2001-H. 

Steamships, 

See, "Water Carriers." 

Stopping Property in Transit, 

See, "Interrupted Transportation"; "Transit Privileges, Facilities and Regula- 
tions." 
Suits, 

See, UActions at Law"; "Burden of Proof"; "Civil Proceedings in the Courts," 
Chapter 47, post; "Evidence in Suits"; "Parties in Suits"; 
"Pleadings in Suits"; "Removal of Causes." 

Supreme Court of United States, 
See, "Appeal and Error." 
Switching Carrier, 

status of a switching carrier performing service as agent for initial carrier, 
2005-GG. 
Tariffs, 

See "Tariffs or Rate Schedules." 

reasonableness of limited-liability provision in contract in absence of published 

schedule of rates, 2013-K. 
tariff schedules containing declared or released-valuation rates must refer to the 

order of the Commission authorizing same, 2013-B. 
unreasonableness of tariff provisions governing released or declared-valuation 
rates, 2013-L. 

Tariffs or Rate Schedules, 

validity of limited-liability provisions in, 2017. 

effect of failure to post tariff on validity of limited-liability provisions, 
2017-D. 

limited-liability provisions of carriers' Consolidated Freight Classification, 
2017-F. 

provisions of tariffs in violation of Section 20 of Act unlawful and void, 
2017-A. 

rules of carrier, unauthorized by its tariffs, whereunder shipments are 
refused unless declared value thereof is marked on package 
by shipper, unlawful, 2017-J. 

tariffs containing released-valuation rates to show order of Interstate Com- 
merce Commission, 2017-C. 

validity of tariff rules denying privilege of inspection to consignee, 2017-E. 

Telegraph Companies, 

limitation of liability in the transmission of messages, 2034. 

Telephone Companies, 

limitation of liability in the transmission of messages, 2034. 

Terminal Carrier, 

See, "Connecting Carrier"; "Switching Carrier." 

initial carrier not liable for goods sold by delivering carrier to satisfy accrued 

transportation charges, 2005-Y. 
liability of, at common law, 2000-L. 
liability of, under Section 20 of Act, 2011. 

liability of terminal carrier as insurer, 2011-A. 

liability of terminal carrier as warehouseman, 2011-C. 

liability of terminal carrier for its own wrong, 2011-B. 

railroad holding property as warehouseman becomes liable as common 

carrier on receipt of forwarding order, 2011-E. 
terminal carrier is bound by contract of initial carrier, 2011-B. 
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liability of initial carrier for wrongful delivery of interstate shipment by deliv- 
ering carrier, 2005-CC. 
liability of initial carrier where delivering carrier gave no notice to shipper of 
refusal of shipment by consignee, and the same is destroyed 
by flre, 2005-BB. 
Terminology, 

"any remedy or right of action which he has under the existing law," meaning / 

of phrase, 2003-E. 
commodatum, defined, 2000-Q, note, 
depositum, defined, 2000-Q, note, 
"existing law," meaning of phrase, 2022-C. 

"lawful holder" of bill of lading, meaning of the term, 2005-LL. 
locatio-conductio, classification of ba,ilments, 2000-Q, note, 
locatio custodiae, defined, 2000-Q, note, 
locatio operis faclendi, defined, 2000-Q, note, 
locatio operis mercium vehendarum, defined, 2000-Q, note, 
locatio rel, defined, 2000-Q, note, 
mandatum, defined. 2000-Q, note, 
pignus, defined, 2000-Q, note. 
Terms, 

See, "Terminology." ' 

Through Transportation, 

See, "Common-Law Liability of Common Carriers"; "Initial Carrier's Liability"; 

"Intermediate Carrier"; "Terminal Carrier." 
carrier receiving goods for interstate shipment is conclusively treated as having 

made a through contract of carriage from point of origin 

to point of destination, 2005-D. 
initial carrier liable to the holder of the bill of lading for any loss, damage, or 

injury to the goods regardless on what portion of the route 

the same occurred, 2005-B. 

Time of Notice of and Filing of Claims, 

See, "Claims between Shippers and Carriers." 

Torts, 

Interstate Commerce Commission possesses over actions for damages sounding 
in tort, 2020-A. 

Transit Privileges, Facilities and Regulations, 
See, "Stopping Property in Transit." 

loss of goods in carrier's warehouse at intermediate point under transit arrange- 
ment, 2016-S. 

Transportation Charges, 

See, "Freight Rates and Charges." 

initial carrier not liable for goods sold by delivering carrier to satisfy accrued 
transportation charges, 2005-Y. 

Trial of Actions, 

See, "Civil Proceedings in the Courts," Chapter 47, post, 
trial de novo in appeal in admiralty, 2032-K. 

Uniform Bill of Lading, 

See, "Bills of Lading"; "Forms." 

analysis by Interstate Commerce Commission of limited-liability provisions of 
Uniform Bills of Lading proposed by carrier and shipping in- 
terests, 2016-W. 

conference forms of Uniform Bills of Lading proposed by shipping and carrier 
interests to Interstate Commerce Commission, 2016-'W. 

forms of bills of lading prescribed by Interstate Commerce Commission for use 
in interstate and foreign commerce, 2016-W. 

United States Courts, 

See, "Appeal and Error"; "Common-Law Liability of Common Carriers"; "Fed- 
eral Question." 

common-law liability of common carriers for loss, damage, or injury to property 
transported, as administered by, 2000. 

nonexistence of Federal common law, question elucidated, 2000-A, note. 

removal of causes under Section 20 of Act from State courts, 2023-B. 

United States Railroad Administration, 

See, "Federal Control of Common Carriers." 

United States Registry, 

rail carrier not liable for export shipment after delivery to vessel under United 
States registry, 2009-C. 

United States Supreme Court, 

See, "Appeal and Error." 

Unloading, 

See, "Negligence." 

Unreasonable Delay, 
See, "Delay." 

Valuation Rates, 

See, "Declared or Released-Valuation Rates." 
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Value, ^ 

effect of declaration or agreement as to value, 2013-G. 
misstatement by shipper of true value of property, 2021-B. 

Ventilated Cars, 

invalidity of tariff provisions seeking to limit carrier's liability on perishable 
traffic transported in ventilated cars which have been impro- 
vised from other equipment, 2008-D. 

Ventilators, 

See, "Ventilated Cars." 

Venue of Actions, 

jurisdiction of State courts over actions, 2023-A. 

removal of causes under Section 20 of Act from State courts to United States 
courts, 2023-B. 

Vessel Owners, 

See, "Limitation of Vessel Owner's Liability in Foreign Commerce"; "Water 
Carriers." 

Vessel Owner's Liability, 

See, "Limitation of Vessel Owner's Liability in Foreign Commerce." 

Vessels, 

See, "Water Carriers." 

Vice of Goods, 

See, "Inherent Vice of Goods." 

Vis Major, 

initial carrier exempt from liability for loss or damage resulting from act of 
God, the public enemy, or other vis major, 2005-Z. 

Warehouseman, 

See, "Warehouses and Warehousemen." 

Warehouses and Warehousemen, 
See, "Bailments." 

invalidity of special agreement in contravention of published tariff regulations 
' limiting the carrier's liability to that of a warehouseman 

during free-time period for delivery, 2016-R. 
liability of carrier as a warehouseman, 2000-Q. 
liability of terminal carrier as warehouseman, 2011-C. 
railroad holding property as warehouseman becomes liable as common carrier 

on receipt of forwarding order, 2011-E. 
status of initial carrier's liability where liability of connecting carrier has changed 

to that of warehouseman, 2005-AA. 

Water Carriage, 

See, "Water Carriers." 

Water Carriers, 

liability of Initial carrier for loss, damage, or injury to property while the same 
is in the custody of a, 2005-1. 

Water Transportation, . 

bill of lading covering export traffic to contain separate statement of charges for 
rail and water transportation, 2009-B. 

Words. 

, See, "Terminology." v 
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There is embodied in ONE LOOSE-LEAF WORK, which is kept current 
by amendatory and supplementary pages, a complete, systematic and authori- 
tative treatise of all the law on the FEDERAL REGULATION OF INTER- 
STATE COMMERCE AND COMMON CARRIERS as comprehended within 
the Interstate Commerce Act and as embodied in and developed by all reported 
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Prices and Terms 
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sions, but gives the cnrrent law on every subject in an clHcidatiTC manner with full and copions notes. 

THE MERITS OF TRAFFIC LAW SERVICE STAND PROVED.— TRAFFIC LAW SERVICE is the author- 
ity for the law governing all transportation problems. Unquestionably, daily access to this Service would 
prove of material assistance as a quick reference work in locating authorities in the adjustment of rate, 
claim and reparation matters, and would result in a greatsaving of time, labor and money. 
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CLIENTELE 

That TRAFFIC LAW SERVICE has proven to be a departmental facility of inestimable and universal 
value is indicated by the varied and miscellaneous interests represented by our list of subscribers, which 
includes, among many other, the following Industrial concerns, railroad counsel and officers, lawyers, 
traffic managers, chambers of commerce, and associations. Consult any of the followingr subscribers 
about this Service: 



United States Steel Corp. 
McKlnney Steel Co. 
Chicagro Bridge & Iron Co. 
Highway Iron Products Co. 
Norton Iron Wks. 
Hess Steel Corp. 

United Shoe Machinery Corp. 

Otis Elevator Co. 

Buffalo Bolt Co. 

Art Metal Construction Co. 

Chicago Pneumatic Tool Co. 

Chapman Valve Mfg. Co. 

Walter A. Zeinlcker Supply Co. 
Republic Supply Co. 
Pacific Coast Supply Co. 
Advanoe-Rumely Co. 

Inspiration Con. Copper Co. 
Aluminum Goods Mfg. Co. 
Hungerford Brass & Copper Co. 

Baldwin Locomotive Wits. 
Standard Steel Car Wke. 
Standard Tank Car Co. 

Derlng Coal Co. 

BJ Consumers Company 
s Northern States Power Co. 
yl Milwauliee Coke & Gas Co. 

Southern P. Co. 
Western P. Ry. Co. 
Atchison, T. & S. P. Ry. Co. 
Chicago & N. W. Ry. Co. 
Chicago, M. & St. P. Ry. Co. 
Chicago, R. I. & P. Rd. Co. 
St. Louis S. W. Rd. Co. 
Oregon S. L. Rd. Co. 
New Yorlc, N. H. & H. Ry. Co. 
Louisiana & A. Ry. Co. 
Detroit & M. Ry. Co. 
Charlotte H. & N. Ry. Co. 
Duluth, M. & N. Ry. Co. 
Ulster & D. Rd. Co. 
Bush Terminal Company 
Oklahoma Ry. Co. 
Illinois Traction System 

New York Shipbuilding Co. 
Pacific Coast Shipbuilding Co. 

Illinois Commerce Commission 
Montana Railroad Commissioners 

^ Ford Motor iCo. 

Studebaker Corporation 

Standard Oil Co. 
The Texas Company 
General Petroleum Corp. 
Sinclair Refining Co. 
Transcontinental Oil Co. 
Magnolia Petroleum Co. 
Keystone Oil & Refining Co. 
Texas Refining Co. 
Cosden & Co. 

The Paraflne Companies, Inc. 
American Creosoting Co. 
International Creosoting & Con. ,Co. 

Western Pine Lumber Co. 
Weyerhaeuser Sales Co. 
National Lumber Co. 
Blackwell Lumber Co. 
Standard Lumber Co. 
Potlatoh Lumber Co. 
Trexler Lumber Co. 
Wood Mosaic Co. 




Mid-West Box Co. 
Nashville Hardwood Flooring Co. 
El Paso Sash & Door Co. 
United States Gypsum Co. 
Central Wisconsin Supply Co. 

Lehigh Portland Cement Co. 
Peninsular Portland Cement Co. 
Palmer Lime & Cement Co. 
Cape Girardeau Portland Cement 
Co. 

Haeger Brick & Tile Co. 
Trenton Potteries Co. 

United Drug Co. 
Dow Chemical Co. 
Mathieson Alkali Works 
Robeson Process Co. 
Mennen Chemical Co. 
Paris Medicine Co. 

E. I. DuPont de Nemours & Co. 
Diamond Match Co. 
Western Cartridge Co. 

International Paper Co. 
Union Bag & Paper Corp. 
American Writing Paper Co. 
A. P. W. Paper Co. 
The Consolidated Paper Co. 
Hlnde & Dauch Paper Co. 
West Virginia Pulp & Paper Co. 
Ford Roofing Products Co. 
Certain-Teed Products Corp. 
Canadian Export Paper Co. 
G. H. Mead Co. 
Crown-Willamette Paper Co. 
Oxford Paper Co. 

Washburn-Crosby Co. 
Plllsbury Flour Mills Co. 
American Maize Products Co. 
Albers Bros. Milling Co. 
Araendt Milling Co. 
Marshall Milling Co. 
Banner Milling Co. 
Fisher Flouring Mills Co. 
Aunt Jemima Mills Co. 
Grain Beit Mills Co. 
Royal Milling Co. 
Larabee Flour Mills Corp. 

Swift & Co. 
Acme Packing Co. 
John Morrell & Co. 

Proctor & Gamble Co. 

Czarnikow-Rionda Co. 
Sugerland Industries 
Amalgamated Sugar Co. 

California Associated Raisin Co. 

Loose-WUes Biscuit Co. 

Joseph Campbell Co. 

Nestle's Pood Co. 

Chero-Cola Company 

Temtor Corn & Fruit Products Co. 

Welch Grape Juice Co. 

Regal Shoe Co. 
Endlcot-Johnson Corp. 
Geo. E. Keith Co. 

Latham-Bradshaw Cotton Co. 
Southwest Cotton Co. 

Montgomery Ward & Co. 
Arbuckles & Co. 
Strawbridge & Clothier 
The Emporium 



Mohawk Valley Cap Factory 
Pittsburgh Dry Goods Co. 
A. Stein & Co. 

American Fruit Growers, Inc. 

Chatterton & Son 

E. H. Wiener Co. 

The A. M. Penny Co. 

The Farr Produce Co. 

Colton Bros. Co. 

C. M. McMahen & Son 

Eastman Kodak Co. 
Columbia Graphophone Co. 
A. G. Spaulding & Bros. 
Stevens & Sons Co. 
Carr Fastener Co. 
Ensign-Bickford Co. 
Lockwood, Greene & Co. 
The Stanley Worlcs 

Detroit Board of Commerce 
Greater Des Moines Committee 
Toledo Commerce Club 
Rockford Mfrs. & Shippers Assn. 
Kalamazoo Board of Commerce 
Iowa State Manufacturers' Assn. 
Davenport Commercial Club 
Omaha Grain Exchange 
Atchinson Chamber of Commerce 
Spokane Merchants' Ass'n. 
Little Rock Board of Trade 
Houston Chamber of Commerce 
Beaumont Chamber of Commerce 
Trafllo Bureau of Knoxvllle 
Tennessee Manufacturers' Ass'n. 
Clarksburg Chamber of Commerce 
Flint Chamber of Commerce 
Port Arthur Chamber of Commerce 
Providence Chamber of Commerce 

Illinois Agricultural Ass'n. 
Illinois Coal Traffic Bureau 
Southern Ohio Coal Exchange 
Northwestern Coal Dock Op. Ass'n. 
Northern W. Va. Coal Op. Ass'n. 
Logan Coal Operators' Assn. 
Southern TrafiHc & Acot. Bureau 
Pacific Car Demurrage Bureau 
Retail Furniture Assn. of California 
National Assn. of Retail Clothiers 

Trafllc Adjustment Co. 

Western Freight Traffic Assn. 

Clifton, Mortimer & Klevlt, Inc. 

Vaughan & Co. 

Merchants Railway Traffic Assn. 

Arizona Traffic Ass'n. 

Lent Traffic Co. 

Northwest Traffic Service Bureau 

Chippewa Valley Traffic Bureau 

Wilmington Traffic Ass'n. 

Tulsa Traffic Ass'n. 

Midwest Commerce-Traffic Bureau 

U. S. Freight Traffic Ass'n. 

Indiana Freight Traffic Ass'n. 

Winston, Strawn & Shaw 

Stevenson, Carpenter, Butzel & 

Backus 
Reed, Smith, Shaw & Beal 
Almy, Van Gordon & Evans 
Cottingham & Hayes 
Carey & Kerr 
S. C. Bates 
R. W. Roplequet 
Templeton, Whiteman & Rowley 
Charles Donley 

Chicago Law Institute 
Detroit Bar Association Library 
Allegheney County Law Library 
Wisconsin State Library 
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Loose-Leaf Traffic Law Service 



Other People's Opinions 



That TRAFFIC LAW SERVICE is being enthusiastically received throughout transportation circles is 
evidenced by the following commendatory and unsolicited statements from subscribers: 



"TRAFFIC LAW SERVICE should be on the 
desk of every traffic man, railroad or industrial. 
It probably Is, for that matter, or will be as fast 
as it can be brought to their attention. There is 
another class, however, who should also have this 
work and to them it will serve as a complete 
traffic library. They are sales managers, general 
managers, presidents, etc., of manufacturing con- 
cerns who do not employ trained traffic men." — 
Mr. T. F. McClaren, T. M., Peninsular Portland 
Cement Co., Cement City, Mich. 

"The value of this Service has already made itself 
evident to me, and I appreciate fully what you are 
doing in the compilation of this valuable work." — 
Mr. G. L. Wakeman, T. M., Detroit & Mackinac By. 
Co., Bay City, Mich. 

"In this connection, permit me to say that 
TRAFFIC LAW SERVICE has been very helpful 
to me in getting at this matter in a very simple 
way, and I congratulate you upon the arrangement 
of your book." — Mr. A. H. Campiell, T. M., Inter- 
national Paper Co., 2few York, N. Y. 
"It being my conviction that your publication is 
planned along right lines, I promise myself both 
help and satisfaction in its use. I am convinced 
that it will be of advantage to me and to any 
others using it."— ilfr. E. G. Wylie, Freight Com- 
missioner, The Greater Des Moines Committee, 
Des Moines, Iowa. 

"Beg to advise that we recommend this Service 
at every opportunity we get and are only too 
glad to do so because we think very highly of it 
ourselves." — Mr. J. F. Wean, T. M., Highway Iron 
Products Co., Ligonier, Ind. 

"I am very much pleased with the work you are 
getting out and feel sure that it is supplying a long- 
felt want and in my opinion will go a long ways 
In assisting Traffic Managers to simplify their 
work." — Mr. J. A. Morgan, Mgr. Traffic & Trans- 
portation Dept., Chamber of Commerce, Houston, 
Texas. 

"This is really a wonderful piece of work and will 
be used by us extensively • * * and we cannot 
speak too highly of the unlimited Consultation 
Services which we have found to be most reliable. 
We cannot emphasize too strongly the value of this 
work to an Industrial Traffic Manager." — Mr. E. 
T. Foxenberg, Mgr. of Transportation, Mohawk 
Valley Cap Factory, Vtica, N. Y. 
"We were so enthusiastic when we read through 
Chapter 6, covering 'Freight Rates and Charges,' 
the first time that we could not refrain from com- 
plimenting you on the masterly fashion in which 
this subject has been treated. It is so thoroughly 
explained that we think each Traffic Manager of 
all the industrial concerns should have a copy of 
this Law Service in his files, and we assure you 
that on every opportunity we express our views 
in a complimentary fashion. We might also men- 
tion that on the two occasions that we have writ- 
ten you for information that we have been highly 
pleased with your replies, and will not hesitate to 
write you on any subject of importance in which 
we are interested, as we have the utmost confi- 
dence in your views." — Mr. Wm. P. Malott, T. M., 
Walter A. Zelnicker Supply Co., St. Louis, Mo. 



"I wish to state that the TRAFFIC LAW SERV- 
ICE CORPORATION work on Interstate Com- 
merce law is one of the most complete and best 
works which I have ever had * • * i find it 
is very simple to handle » * * i can sincerely 
recommend this work to any traffic man who has 
had some experience with traffic work, and wishes 
to be able to quote law to back up his arguments 
on cases in which he might be interested." — 
Mr. H. W. Chapman, Transportation Commissioner, 
Jamestown Board of Commerce, Jamestown, N. Y. 

"1 am very much of the opinion that your work 
will fill a long felt want and this is particularly 
true with respect to the traffic man who does not 
have a knowledge of the law applicable to his 
cases, and from what I am able to judge, both as 
a traffic man and a lawyer, I want to congratulate 
you, and feel that there should be an enormous 
demand for this work, particularly when its value 
is known and understood." — Mr. 8. C. Bates Com- 
merce Attorney and Counselor, Springfield, Mo. 

"* * * In this connection will state that since 
the purchase of your book the same has been of 
unlimited value to us and we will never overlook 
an opportunity of recommending your work high- 
ly, as it is our opinion that your work should be 
in the hands of every up-to-date traffic manager." 
— Mr. I. W. Preetorius, T. M., Mid-West Box Co., 
Chicago, III. 

"Referring to opinions rendered on Oct. 16, 1920, 
and letter of March 14, 1921, regarding liability of 
carrier under claim where B/L bears notation of 
'SL&C* * * Glad to advise that we have received 
settlement from carrier with interest." — Mr. M. D. 
Patterson, T. M., The lliff-Bruff Chemical Co., 
Hoppeston, III. 

"This Service is certainly Interesting and a com- 
prehensive study of the subject referred to. We 
have found that all the Service as supplied by your 
company * * * has been of great assistance in 
keeping this department in constant touch with 
up-to-date legal decisions and references to cases 
involved in interstate rates." — Mr. D. G. Kibbey, 
T. M., A. P. W. Paper Co., Albany, N. Y. 

"The work * * * is positively the best of its kind 
which has come to our attention." — Mr. George W. 
Snell, T. M., Union Bag d Paper Corp., New York, 
N.Y. 

"* * * I am convinced it is the most comprehen- 
sive treatise on FREIGHT RATES that I have 
ever seen. In fact, the index is so complete that 
it requires but little time to find any particular 
phase of the FREIGHT RATE question one may 
desire." — Mr. S. D. Rice, T. M., MerrillrSoule Co., 
Syracuse, N. Y. 

"We acknowledge your letter of the 25th, also 
Chapters 6 and 37 of the LOOSE-LEAF TRAFFIC 
LAW SERVICE, and compliment you upon the 
manner in which the subjects in these two Chap- 
ters have been covered. It would be difficult to 
estimate the value of Chapter 6 in the average 
traffic office." — Mr. B. J. Sheidinger, T. M., Con- 
solidated Paper Co., Monroe, Mich. 
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Loose-Leaf Traffic Law Service 



Salient Features of the Service 



LOOSE-LEAF work is kept continuoitsly up-to- 
date by amendatory and supplementary pages. 
The work contains nothing but living law at all 
times. The binder never contains obsolete matter. 
Always up-to-date and always at your service. 

OCCASIONALLY the annotation takes the form 
of a monograph or small treatise. The com- 
plete history of every important case is shown from 
its inception before the Interstate Commerce 
Commission to its final disposition by the United 
States Supreme Court. "Traffic Law Service" 
notes analyze and review all the cases in point. 

OTHER works do not give such clear and concise 
statements of law and facts in a case, together 
with its development, 

O TYLE of printing provides maximum legibility, 
O being clear, large type on white paper. The 
eyesight of the traffic man is overtaxed by tariff 
reading, but the pages of "Traffic Law Service" 
can be read with ease and pleasure. 

TpACH chapter complete in itself, consisting of 
£u Analysis — Subject-Matter — Index — Table of 
Cases. Each chapter constitutes an elaborate 
treatise on one particular subject, treating the 
same fully and exhaustively from every viewpoint. 

LIMITATION and scope of subjects shown in 
detailed Analysis prefixed to each chapter 
which presents an orderly and systematic exposi- 
tion of subject-matter. 

JP VERYTHING in a decision that can be of service 
JlJ is fully and clearly stated. 

A NAL YSES are printed on old rose colored pages; 
.cA. the Subject-Matter on white pages; the In- 
dices on green paper; and the Table of Cases on 
canary colored paper for differentiation purposes, 
thereby facilitating the use of the work. 

TTtlFTY-FIVE chapters covering current law on 
JT every phase of subject. 

" rpRAFFIC Law Service" quotes liberally from 
J. opinions, and the reason of the law is given 
in the exact language of the Judges themselves. 
Copious excerpts are given from decisions of United 
States Supreme Court. The value of verbatim 
statements from Judicial opinions is apparent. 

DEPORTS of United States Supreme Court give 
Xl/ parallel citations to three sets. 

A NALYSES, Indices and Table of Cases are 
jCX corrected to cover changes in and additions to 
the work. 



FACTS in the 
"Shreveport 
"Tap Line Case," 



more important cases like the 
Case" "Intermountain Case," 
etc., are elaborately stated. 



T^LEXIBLE system of sections and paragraphs is 
J. one of the unique features of the work, and 
permits of its free expansion to meet the de- 
velopment of the subject. 

/N addition to the General Index to the work, 
each chapter contains a detailed and alpha- 
betical Index with elaborate cross-references, 
which soon becomes the first resort of the searcher 
for light and authority. 

CONSOLIDATED Table of Cases is appended to 
the work. A table of cases is appended to 
each chapter, consisting of an alphabetical list of 
all cases and authorities cited therein. 

LA W development on a particular subject is care- 
fully given, showing each progressive step. 
Vital matters emphasized in italics. 

A LL propositions are indexed fully and com- 
x\. pletely by sections and paragraphs, thereby 
furnishing a quick and exact reference to the item 
sought. 

TITORK is amended by reprinted pages which are 

rr inserted in lieu of the old pages. The pages 

are numbered at the inside corners for convenience 

in amending the work, and for discarding purposes. 

QfECTION numbers are shown in the outside 
O corners of the pages for quick-reference pur' 
poses. The Indices and Tables of Cases always 
refer to section numbers and subdivisions thereof. 

JjlACH chapter has appropriated to it 100 section 
Uj numbers of the same series as the chapter 
number, for example: Chapter 7 contains Sections 
700-799. This novel system permits of unlimited 
and continuous expansion of the work. 

nEPORTS of citations in this work give the date 
J\ of each decision, which is often of great value 
in determining its present authority and appli- 
cation. 

FALUABLE Consultation Services place Com- 
merce Counsel always at your command. 
"Traffic Law Service" is the legal complement of 
the traffic department. 

/N the Table of Cases the exact section and para- 
graph is given where each authority cited in 
the work may be found. The Table of Cases, 
therefore, furnish ready access to every proposition 
of law embodied in such cases. 

CAPTIONS and subdivisions thereof are set forth 
in novel and effective style. The main cap- 
tions are numbered consecutively and printed in 
heavy black type, while tfie subdivisions thereof 
are arranged alphabetically and printed in a dis- 
tinguishing style of type. 

JTACH paragraph is complete in and of itself, 
JjJ with citation of authorities, and may be 
amended, supplemented or abrogated without 
interference with the remainder of tfie work. 
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Commerce Attorney and Counselor 
HON. HARRY C. BARNES 

of the CHICAGO BAR 



